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prksent: 

Hon.  JOSEPH  R.  REED,  Chief  Justigb. 
Hon.  JAMES  H.  ROTHROCK, 
Hon.  JOSEPH  M.  BECK. 
Hon.  GIFFORD  S.  ROBINSON, 
Hon.  CHARLES  T.  GRANGER,     J 


Justices. 


Peebles  v.  Peebles  et  al. 

New  Trial :  diborbtion  of  trial  court.  An  order  granting  a  new 
trial  will  not  be  disturbed  on  appeal  unless  it  clearly  appears  that 
the  trial  court  has  abused  its  discretion  in  granting  it. 

Appeal  from  Monroe   District   Court. — Hoir.    Dell 

Stuart,  Judge, 


Filed,  January  24,  1889. 
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This  is  an  action  in  equity  for  the  partition  of 
certain  real  estate.  There  was  a  decree  for  the  plaintiff. 
A  motion  for  a  new  trial  was  sustained,  and  plaintiff 
appeals. 

H.  L.  DasMell^  for  appellant, 

Mdbry  <ft  Morrison  and  James  Coen^  for 
appellees. 

RoTHROCK,  J. — It  is  very  seldom  that  we  are 
required  to  determine  an  appeal  taken  from  an  order 
granting  a  new  trial.  In  the  case  of  McKay  v. 
Thorington^  16  Iowa,  29,  it  was  said  that  "it  is  a  con- 
stant practice  in  this  court,  as  in  all  other  appellate 
tribunals,  to  refuse  to  disturb  such  rulings  when  a  new 
trial  is  granted,  and  when  we  would  have  done  the  same 
thing  if  it  had.  been  refused.  And  this  upon  the  prin- 
ciple that  a  discretion  is  wisely  lodged  in  such  cases 
with  the  judge  trying  the  case,  which  should  not  be 
controlled,  except  in  a  clear  case  of  its  abuse."  Apply- 
ing this  rule  to  this  case,  we  see  no  sufficient  reason  for 
not  allowing  the  court  below  to  examine  this  case  again. 
The  refusal  to  grant  new  trials  is  the  source  of  appeals 
to  this  court,  and  our  reports  show  thousands  of  rever- 
sals where  new  trials  have  been  refused  when  they 
ought  to  have  been  granted. 

It  is  true  that  in  this  case  the  motion  for  a  new  trial 
is  probably  not  formally  within  the  rules  prescribed  for 
such  motions  ;  but  these  rules  have  usually  been  applied 
where  a  new  trial  has  been  refused.  It  is  recited  in  the 
abstract  that  when  the  cause  was  tried  it  was  submitted 
to  the  court  "  on  the  pleadings  and  evidence  and  the 
arguments  of  counsel."  But  there  is  no  evidence  in  the 
abstract,  and  no  statement  as  to  what  the  evidence 
tended  to  prove.  The  court,  in  an  opinion  filed  in  the 
case,  appears  to  have  thought  that  a  new  trial  should  be 
had  to  determine  whether  the  plaintiff,  under  all  the 
facts  and  circumstances,  was  vested  with  any  interest  in 
the  land. 
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We  have  not  thought  it  necessary  to  set  out  the 
respective  claims  of  the  parties  touching  the  title  of  the 
land  in  controversy.  To  do  so  would  probably  involve  a 
determination  of  questions  which  will  more  properly 
come  up  for  consideration  upon  an  amendment  of  the 
pleadings  and  upon  the  evidence  in  the  case.  What  we 
are  required  to  determine  is  whether  the  court  abused  its 
discretion  in  ordering  a  new  trial.  We  are  united  in 
the  opinion  that  it  did  not. 

Affibmed. 


1. 


2. 


AUOHAMPAUGH  V.  SOHMIDT. 

Surety :  dischabob  :  AaBEEXENT  to  look  to  pbui oipal  alone  : 
CONSIDBBATION :  B8T0PPBL.  Defendant,  as  surety  for  L.,  signed 
the  note  in  question,  and  the  payee  knew  that  defendant  was  only 
a  surety.  The  parties  then  aU  lived  in  Illinois.  After  the  maturity 
of  the  note,  defendant  was  about  to  remove  to  Iowa,  and,  at  his 
request,  his  wife  called  on  the  payee  of  the  note  and  requested  him 
to  release  defendant  from  liability  thereon,  and  he  then  promised 
to  look  to  L.  alone  for  payment,  and  stated  that  defendant  need 
give  himself  no  further  concern  about  it.  This  promise  was  com- 
municated to  defendant,  and  he  heard  nothing  further  about  it 
until  some  eight  years  afterwards.  At  that  time  L.  had  an  abund- 
ance of  property,  but  is  now  insolvent.  Held,  that  these  facts  did 
not  discharge  defendant  from  liability  on  the  ground  of  an  estop- 
pel, because  the  payee  made  no  statement  or  representation  as  to 
existing  facts,  but  a  mere  promise  as  to  the  future ;  and  that  the 
promise  did  not  discharge  him,  because  it  was  without  any  con- 
sideration. 

Witness:  oompbtenoy:  pbbsonal  TBAKSAcrnoN  wrra  dbcbd- 
BMT.  In  an  action  by  an  administrator  against  one  of  the  joint 
makers  of  a  promissory  note  given  to  his  intestate,  the  wife  of  the 
defendant  was  a  competent  witness  on  behalf  of  defendant,  under 
section  8641  of  the  Code,  to  prove  that  he  signed  the  note  as  surety 
only.    (^Auctuimpaughv.  Schmidt,  72  Iowa,  656,  overruled,) 


Appeal  from  Buchanan  District  Court. — Hon.  J.  J. 

Net,  Judge. 
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Action  on  a  promissory  note.  The  defenses 
pleaded  are :  ( 1 )  That  defendant  is  surety  on  the  note, 
and  that  plaintiff's  intestate  had  neglected  to  institute 
suit  thereon  against  the  principal  maker,  and  that  the 
action  against  him  is  now  barred  by  the  statute  of  lim- 
itations of  the  state  of  Illinois,  where  he  resides, 
whereby  defendant  was  discharged ;  and  (  3 )  that  after 
the  maturity  of  the  note,  and  when  defendant  was 
about  to  remove  to  this  state,  the  intestate  released 
defendant  from  liability,  and  promised  to  look  alone  to 
the  principal  for  payment ;  the  priucipal  then  being  sol- 
vent, and  being  now  insolvent.  No  question  arose  on 
the  trial  under  the  first  defense,  and  it  was  not  sub- 
mitted to  the  jury.  On  the  second  defense  there  was  a 
verdict  for  defendant  on  which  the  district  court  entered 
judgment.    Plaintiff  appeals. 

E.  JE.  EasneTj  for  appellant 

Woodward  &  OooJc^  for  appellee. 

Reed,  0.  J. — The  verdict  determines  the  following 
facts  :  Defendant  signed  the  note  as  surety  for  Charles 
1.  fluBBTT :  dis-  Leopold,  the  other  maker,  and  the  fact  of 
menPto  look  his  Suretyship  was  known  to  the  payee, 
alone  :°oon-.  plaintiff 's  iutestatc,  when  he  accepted  it. 
estoppel.  *  At  that  time  the  parties  all  resided  in  Illi- 
nois. After  the  maturity  of  the  note  defendant  was 
about  to  remove  to  this  state,  and,  at  his  request,  his 
wife  called  on  the  holder  of  the  note,  and  requested  him 
to  release  defendant  from  liability  thereon,  and  he  then 
promised  to  look  alone  to  Leopold  for  payment,  and 
stated  that  defendant  need  give  himself  no  further  con- 
cern about  it.  This  promise  was  communicated  to 
defendant,  and  he  heard  nothing  further  concerning  the 
matter  until  after  the  death  of  the  holder  of  the  note, 
which  occurred  some  eight  years  afterwards.  At  that 
time  Leopold  had  abundance  of  property  out  of  which 
the  debt  could  have  been  made,  but  is  now  insolvent. 
The  principal  question  in  the  case  is  whether,  upon  this 
state  of  facts,  defendant  is  discharged  from  liability. 
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It  is  well  settled  that  if  the  creditor  makes  any 
representation  to  the  surety  as  to  the  condition  of  the 
indebtedness,  as  that  it  has  been  paid  by  the  principal, 
and  he  is  induced  thereby  to  change  his  situation  with 
reference  to  it,  he  is  thereby  discharged.  Brandt,  Sur., 
sec.  211 ;  Thornburgh  t).  Mddren^  33  Iowa,  880.  The 
rule  in  that  respect  is  founded  on  the  equitable  doctrine 
of  estoppel.  In  the  case  in  83  Iowa  the  surety  was  about 
to  give  the  notice  prescribed  by  the  statute  (Code,  sec. 
2108)  to  require  the  creditor  to  sue  on  the  note,  and  was 
informed  by  the  creditor  that  the  principal  had  paid  the 
debt;  and,  relying  upon  that  statement,  he  omitted  to 
give  the  notice.  The  debt  had  not  in  fact  been  paid, 
and  suit  was  afterwards  brought  on  the  note  against  the 
surety,  the  principal  in  the  meantime  having  been 
adjudged  a  bankrupt  and  received  his  discharge.  It 
was  held  that,  as  the  creditor  had  misled  the  surety  to 
his  injury  by  the  statement  that  the  debt  was  paid,  he 
would  not  afterwards,  as  against  him,  be  permitted  to 
affirm  its  falsity. 

It  may  also  be  regarded  as  settled  that  if  the  credi- 
tor promises  to  look  alone  to  the  principal  for  payment, 
and  the  surety,  in  reliance  on  that  promise,  either  sur- 
renders securities  held  for  his  indemnity,  or  is  induced 
to  omit  to  procure  security,  or  otherwise  changes  his 
position  with  reference  to  the  principal,  he  is  thereby 
discharged.  Harris  t).  Brooks^  21  Pick.  195  ;  Bank  t). 
Haskell,  61  N.  H.  116 ;  Whitaker  v.  Kirhy,  54  Ga.  277. 
This  holding  is  upon  the  ground  that  what  has  been 
done  amounts  to  a  valid  agreement  for  the  discharge  of 
the  surety,  the  promise  of  the  creditor  having  for  its 
support  as  a  consideration  what  was  done  by  the  surety 
in  reliance  upon  it. 

The  facts  of  the  present  case,  however,  do  not  bring 
it  within  either  of  the  rules.  The  transaction  lacked 
the  elements  essential  to  constitute  an  estoppel.  There 
was  no  statement  or  representation  as  to  existing  facts, 
but  a  mere  promise  as  to  future  actions.  To  constitute 
an  estoppel  there  must  have  been  a  representation  as  to 
some  fact  upon  which  the  party  has  relied  and  acted,  so 
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as  to  change  his  condition  with  reference  to  the  subject, 
and  it  does  not  arise  upon  a  mere  promise  as  to  future 
actions.  It  also  lacked  the  essential  element  of  a  con- 
tract. 

There  was  no  claim  that  defendant  ever  held  any 
security  for  his  indemnity  against  liability,  nor  was 
there  any  pretense  that  he  contemplated  procuring  such 
security  when  he  made  the  request  to  be  released,  and 
was  induced  by  the  promise  to  omit  to  procure  it.  In 
every  respect  his  relation  to  Leopold  continued  the  same 
after  as  before  the  promise  was  made.  The  promise, 
then,  was  nudum  pactum.  Intestate  gained  no  advant- 
age by  it,  and  defendant  suffered  no  loss  or  inconven- 
ience from  it.  His  liability  on  the  note  was  in  no  manner 
affected  by  it,  but  an  action  for  its  enforcement  might 
have  been  maintained  the  next  hour  or  the  next  day,  as 
well  as  before  the  promise  was  made.  As  the  contract 
continued  in  force,  it  is  manifest  that  his  liability  would 
continue  until  terminated  by  some  subsequent  act  of  the 
parties,  or  by  operation  of  law  ;  but  no  act  having  that 
effect  was  ever  done.  As  the  liability  existed  when 
Leopold  became  insolvent,  that  circumstance  has  no 
effect  different  from  what  it  would  have  had  if  it  had 
occurred  before  the  promise  was  made. 

When  the  evidence  was  closed,  plaintiff  moved  the 
court  to  direct  a  verdict  for  him.  We  think  the  court 
erred  in  overruling  that  motion;  for,  while  there  was 
some  conflict  in  the  evidence,  that  given  by  defendant 
tended  to  prove  only  the  state  of  facts  enumerated 
above. 

The  case  has  twice  before  been  in  this  court.  On 
the  first  appeal  (70  Iowa,  642),  it  was  held  that,  if  the 
action  for  the  enforcement  of  the  note  against  Leopold 
was  barred  by  the  statute  of  Illinois,  it  was  also  barred 
as  against  defendant.  As  stated  above,  that  question 
was  not  submitted  to  the  jury,  and  we  assume  that  it 
has  since  been  ascertained  that  the  action  was  not  barred 
as  against  Leopold,  although  that  is  not  shown  by  the 
record. 
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On  the  second  appeal  (72  Iowa,  656),  it  was  held 
that  defendant's  wife  was  not  a  competent  witness  as 


a.  wmtM :       against  the  administrator,  on  the  question 
pereonaitiuns-  of    Suretyship.      The   same    witness    was 

aouon  with  ^        *. 

decedent.  examined  upon  the  last  trial  on  the  same 
question,  but  error  was  not  assigned  on  the  ruling 
admitting  her  testimony.  We  deem  it  proper,  however, 
to  say  that  our  holding  on  the  question  is  manifestly 
wrong.  The  witness  testified  to  an  alleged  transaction 
between  deceased  and  her  husband,  at  which  she  claimed 
to  have  been  present,  and  not  to  a  transaction  between 
deceased  and  herself.  It  is  as  to  transactions  and  com- 
munications between  the  witness  and  deceased  that  she 
is  disqualified  to  testify  by  Code,  section  3639.  As  to 
the  transaction  between  deceased  and  her  husband  she 
is  a  competent  witness  under  section  3641.  It  is  doubt- 
less a  hardship  on  defendant  that  he  should  be  required 
to  pay  the  debt,  but  he  assumed  liability  for  it  when  he 
signed  the  note.  He  is  but  paying  the  penalty  which  all 
men  incur  when  they  assume  the  relation  of  suretyship 
for  others.    The  judgment  will  be 

Bbyebsed. 


BuiTEB  V.  Plate  et  ai. 


1.  Appeal:  JiTBiSDionoN :  Axouirr  or  oontboverst.  In  an  action 
of  replevin  the  petition  alleged  that  the  value  of  the  property  was 
one  hundred  dollars,  and  that  plaintiff  had  sustained  damages  by 
reason  of  its  detention  in  the  sum  of  twenty-five  dollars.  The 
prayer  of  the  petition  is  for  the  delivery  of  the  property,  or  for  its 
value,  if  it  cannot  be  found,  and  for  damages  and  costs.  Held 
that  the  amount  in  controversy  was  more  than  one  himdred  dol- 
lars, and  that  this  court  had  jurisdiction  of  the  appeal  without  a 
certificate  from  the  trial  judge. 

Vol.  77—9 
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S.  Beplevin:  whbn  demand  not  necessary  as  oondition  to 
AcmoN.  Where  a  petition  in  replevin  stated  that  defendant,  ander 
a  chattel  mortgage,  which  was  void,  took  the  mortgaged  properly 
against  plaintiff's  protest  and  opposition,  amounting  almost  to 
actual  resistance, — the  property  being  the  same  as  that  sought  to 
be  recovered  in  the  action, — Tield  that  it  was  error  to  order  a  ver- 
dict for  defendant  because  there  was  no  allegation  of  a  prior 
demand,  for,  if  the  allegations  were  true,  the  taking  was  wrongful* 
and  no  demand  was  necessary. 

Appeal  from  Sioux  District  Court. — Hon.  S.  M.  Ladd, 

Judge. 

Filed,  Januaby  24,  1889. 

AoTiow  to  recover  the  possession  of  five  hundred 
bushels  of  oats,  of  the  alleged  value  of  one  hundred 
dollars.  Upon  the  submission  of  all  the  evidence  on 
the  part  of  the  plaintiff,  the  court  instructed  the  jury  to 
return  a  verdict  for  defendants.  A  verdict  was  returned 
in  accordance  with  the  instruction,  and  from  the  judg- 
ment rendered  thereon  the  plaintiff  appeals. 

Oeorge  W.  Hewitt^  for  appellant. 

W.  8.  Palmer^  for  appellees. 

Robinson,  J.— In  June,  1887,  the  plaintiff  pur- 
h  ased  of  defendant  and  Carver  a  horse,  in  part  payment 
tor  which  he  gave  a  note  for  eighty-tive  dollars,  and  a 
chattel  mortgage  on  the  oats  in  controversy  to  secure  the 
same.  The  horse  died  a  few  days  after  it  was  purchased. 
On  a  subsequent  date  defendant  Plate,  as  the  agent  of 
Carver,  seized  and  removed  the  oats  under  the  chattel 
mortgage.  Plaintiff  asks  judgment  for  the  oats,  or  their 
value,  and  for  his  damages.  He  alleges  that  the  con- 
tract of  purchase  included  a  warranty  that  the  horse 
was  sound  and  good  for  general  farm  pu  rposes ;  that  the 
horse  was  in  fact  unsound  and  worthless;  that  there 
was  a  total  failure  of  the  consideration  of  the  mortgage, 
and,  as  a  consequence,  the  mortgage  is  invalid ;  and  that 
the  oats  were  taken  by  Plate  forcibly,  without  the  con- 
sent and  contrary  to  the  directions  of  plaintiff.     The 
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evidence  tends  to  support  these  claims  of  plaintiff.  The 
court  instructed  the  jury  to  return  a  verdict  for  defend- 
ants, on  the  ground  that  no  demand  by  plaintiff  for  the 
return  of  the  oats  prior  to  the  bringing  of  this  action 
was  proven. 

I.  Appellee  contends  that  the  amount  in  contro- 
versy is  not  sufficient  to  give  this  court  jurisdiction  of 
1.  apfbai.  :  jn-     this  case  without  a  certificate  of  the  trial 

i^ont  in      j^dge,  and,  since  such  a  certificate  was  not 
oontroTcwy.    gjy^j^^  ^jj^t  the  case  must  be  dismissed.  The 

petition  alleges  that  the  value  of  the  property  in  contro- 
versy was  one  hundred  dollars ;  that  plaintiff  has  sus- 
tained damages  by  reason  of  its  detention  in  the  sum  of 
twenty-five  dollars.  ■-  The  prayer  of  the  petition  is  for 
the  delivery  to  him  of  the  property,  or  for  the  value 
thereof,  if  it  can  be  found,  and  for  damages  and  costs. 
The  averments  of  the  petition  and  the  prayer  for  judg- 
ment, together,  show  with  certainty  the  amount  in  con- 
troversy,  and  that  it  is  more  than  one  hundred  dollars. 
We  think  that  is  sufficient  to  give  this  court  jurisdiction 
under  section  3173  of  the  Code.  The  amount  in  con- 
troversy, as  shown  by  the  pleadings,  does  not  appear  to 
have  been  diminished  by  any  waiver  of  plaintiff. 

II.  It  is  contended  by  appellees,  and  was  inti- 
mated by  the  court  below,  that  a  demand  for  the  return 

!  2  Rw       •      ^^  *^®  ^^^  ^^®  necessary  before  the  right 

*  when  demand  of  recovery  of  plaintiff  became  complete. 

not  necessary  ,  ,  -,  -• 

M^ndittott  Whether  such  a  demand  was  necessary  or 
not  depends  upon  the  facts  of  the  case.  As 
a  rule,  the  law  does  not  require  useless  acts.  It  was 
said  in  Smith  v.  McLean^  24  Iowa,  825,  that  proof  of 
demand  of  possession  will  be  required  at  the  trial  only 
where  it  is  necessary  to  terminate  the  defendant's  right 
of  possession,  or  confer  on  plaintiff  that  right,  and  that 
to  require  such  proof  in  other  cases  would  be  to  impose  a 
vain  and  useless  labor.  See,  also,  Jones  v.  Clark^  37 
Iowa,  391,  and  cases  therein  cited;  6  Amer.  &  Eng. 
Cyclop.  Law,  628A,  528^  and  notes.  In  this  case  the 
evidence  tends  to  show  that  when  Plate  took  the  oats 
they  were  in  a  granary  which  belonged  to  plaintiff,  and 
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which  was  locked;  that  plaintiff  refused  to  allow 
defendants  to  take  the  oats,  and  forbade  their  removal; 
that  he  opposed  such  removal  almost  to  the  extent  of 
actual  resistance ;  that  Plate,  in  order  to  take  posses- 
sion, forced  the  granary  locks,  and  took  the  oats,  con- 
trary to  the  expressed  and  known  will  of  plaintiff. 
Under  these  circumstances,  if  the  mortgage  under  which 
Plate  was  acting  was  in  fact  void,  the  taking  of  the  oats 
was  wrongful.  State  v.  Boynton^  75  Iowa,  753.  A 
demand  for  the  return  of  the  property  in  such  a  case 
would  be  an  idle  form.  If  defendants  had  taken  pos- 
session of  the  property  without  notice  of  the  claims  of 
plaintiff  in  regard  to  the  mortgage,  a  different  question 
might  arise.  It  is  claimed  by  appellees  that  the  mort- 
gage by  its  terms  gave  to  them  the  possession  of  the  prop- 
erty. It  in  terms  gave  the  mortgagee  the  right  to  take 
such  possessions,  but,  if  the  claim  of  appellant  in  regard 
to  the  mortgage  be  true,  it  was  invalid,  and  could  not 
be  made  the  basis  of  a  claim  of  possession. 

in.  In  view  of  the  conclusion  we  have  stated, 
other  questions  presented  by  counsel  are  not  material, 
and  will  not  be  determined.  For  the  error  of  the  court 
in  instructing  the  jury  to  return  a  verdict  for  defendants, 

its  judgment  is 

Revebsed. 

w  lUJ      Cox  V.  The  Mason  City  &  Fort  Dodge  Railway 
gg  4^  Company. 

1.  Appeal :  abstract  not  dbnubd  deemed  true.  An  amendment 
to  appellant's  abstract,  filed  by  appellee,  wiU  be  taken  as  true  if  not 
denied. 

8.  BaUroads :  bight  of  way  :  afplioation  foe  appeaibehknt  : 
OONSTEUcnoN.  Plaintiff's  application  to  the  sheriff  to  appraise 
his  damages  for  right  of  way  taken  by  the  defendant  for  its  road 
did  not  ask  for  the  assessment  of  his  damages  to  the  particular  lots 
named,  but  for  the  assessment  of  his  damages  to  his  lots,  caused  by 
the  location  of  the  road  across  particular  lots,  describing  them. 
He  owned  all  the  lots  in  the  block,  but  the  road  was  located  over  a 
part  of  them  only, — those  particularly  described.  Held  that  the 
form  of  the  application  did  not  limit  his  claim  to  the  damages  to 
the  lots  particularly  described.  (  WMemeyer  v.  Wisearmn,  L  ^ 
N.  By.  Co.,  71  Iowa,  626,  diatiT^guished.) 
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8.      — — S    X     LOTS    m    BLOCK    OWKKD    BY    PLAIMTIFF:     DAM- 

AGBS.  Where  all  the  town  lota  in  a  blook  were  owned  bj 
plaintiff,  and  defendant  located  its  road  over  some  of  them  only, 
plaintiff  was  not  limited  in  his  recovery  to  the  damage  to  the  lots 
touched  by  the  right  of  way,  but  was  entitled  to  prove  and  recover 
the  damage  to  the  whole  block.    [  Rbbd,  G,  J.,  dissenting.] 

L  Coets:  AFPOBTIONMBNT  ON  APPEAL.  This  ooort  cannot  hear 
a  complaint  that  the  costs  were  all  taxed  by  the  trial  court  to 
appellant  when  they  should  have  been  apportioned,  where  no 
motion  or  request  of  that  kind  was  made  below. 


Appeal  from   Wright  District   Court. — How.    S.    M. 

Weaver,  Judge. 

Filed,  Januaby  24,  1889. 

The  plaintiff  is  the  owner  of  the  north  half  of  block 
9  in  Cox's  First  addition,  and  all  of  block  10  in  Cox's 
Second  addition,  to  Eagle  Grove  Junction,  in  Wright 
coanty.  The  defendant's  road  is  located  across  and 
touches  lots  4,  6  and  6,  in  the  north  half  of  block  9, 
and  lots  1,  2,  8,  4,  7,  8,  9,  10  and  11,  in  block  10.  Pro- 
ceedings were  instituted  by  the  plaintiff,  by  which  a 
sheriff 's  jury  was  impaneled,  and  the  damages  for  the 
location  of  the  road -assessed  at  $672.60.  The  defendant 
appealed  to  the  district  court,  where  the  cause  was  tried 
by  a  jury,  and  the  damage  assessed  at  six  hundred  and 
sixty  dollars,  and  the  defendant  again  appeals. 

Cook  Jk  FilkinSy  for  appellant 

Pillsburpy  Moats  <&  MbatSy  for  appellee. 

Granger,  J.— I.    A  motion  is  filed  by  appellee  to 

strike  from  the  abstract  the  record  of  a  certain  con- 

i.AFFiALiab-   demnation  proceeding,  and  he  presents  an 

SSddS^Jl"    amended  abstract,  denying  that  they  con- 

*™*-  stitute  any  part  of  the  record  in  the  case. 
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This  additional  abstract  is  nndenied  by  appellants,  and, 
following  the  case  of  Kearney  n.  Fergtusoriy  60  Iowa,  72, 
the  motion  mast  be  sustained.  i 

II.  The  first  error  assigned  relates  to  the  admission 
of  certain  testimony  touching  the  measure  of  damages, 
and  to  the  clear  understanding  of  the  question  it  will  be 
unnecessary  to  set  out  in  detail  any  part  of  the  evidence 
given  or  offered.  The  north  half  of  block  9  and  block 
10  were  separated  by  a  street  or  alley.  The  land  in  each 
of  the  blocks,  as  described,  lay  in  a  body,  except  that  it 
was  platted  into  lots  for  sale,  and  was  a  part  of  the  town- 
site.  The  plaintiff,  to  establish  his  damage  in  conse- 
quence of  the  location  of  the  road,  offered  evidence  to 
show  the  value  of  block  10  before  and  after  the  location 
of  the  road,  and  the  same  of  the  half  of  block  9.  The 
defendant  objected  to  the  testimony  in  each  case  on  the 
ground  that  in  each  tract  there  were  lots  not  crossed  or 
touched  by  the  right  of  way,  and  that  the  testimony  was 
irrelevant  and  immaterial. 

It  is  urged  that  the  plaintiff,  in  his  notice  to  the 

sheriff  to  summon  a  jury  to  assess  the  damages,  only 

t.  railboads  :     ask^d  au  award  on  lots  actually  taken  or 

wHc^'ttoS^'  touched  by  the  right  of  way,  and  that  for 

Seiit?^oSS^    this  reason  the  proceedings  should  be  lim- 

■truotLon.       j^^    ^    ^^    particular    lots.      Without 

expressing  an  opinion  as  to  the  legal  effect  of  such  a 
notice,  we  think,  as  disclosed  by  the  abstract,  it  is  of  a 
different  import.  It  does  not  ask  for  a  jury  to  assess 
damages  to  the  particular  lots  named,  but  does  ask  for  a 
jury  to  assess  the  damage  to  his  lots,  caused  by  the  loca- 
tion of  the  road  across  the  particular  lots,  designating 
them  by  number.  The  following  is  the  language  of  the 
abstract :  ^'An  application  to  have  the  damages 
assessed  on  his  lots,  caused  by  the  defendant,  the  Mason 
City  and  Fort  Dodge  Railroad  Company,  running  through 
and  upon  the  following  real  estate,  of  which  he  is  the 
owner,'*  This  would  hardly  be  the  natural  language 
used  if  he  sought  damage  only  to  the  designated  lots. 
We  think  a  fair  interpretation  is  that  he  designated 


s. 
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certain  lots  of  his  as  crossed  by  the  right  of  way,  and 
asked  the  assessment  of  legal  damage  resulting  there- 
from. The  case  of  Waltemeyer  v.  Wis.^  I.  &N.  Ry.  Co.^ 
71  Iowa,  626,  is  very  different  in  principle.  That  was  an 
ordinary  action  in  court  for  damage  caused  by  the  com- 
pany going  outside  of  its  right  of  way,  and  taking  the 
plaintiflPs  land.  Ee  alleged  in  his  petition  damage 
to  one  hundred  and  sixty  acres,  and  upon  the  trial 
sought  and  was  permitted  to  prove  the  damage  per  acre 
to  two  hundred  and  forty  acres,  that  being  the  extent  of 
his  farm.  The  court  rightfully  held  it  error,  upon 
the  theory  that  he  brought  his  action  for  damage  to 
one  hundred  and  sixty  acres,  and  should  be  limited 
thereto. 

Upon  the  question  of  the  right  of  plaintiff  to  recover 
damage  to  lots  other  than  those  touched  by  the  right  of 

way,  we  are  referred  to  several  authorities 
iotsfaibiook     in  this  state,  but  to  none  where  the  question 
plaintiff:        Is  as  to  damage  to  town  lots,  as  in  this  case, 
amazes.        ^^  ^^  fsLxm  lands,  the  law  is  well  settled,  and 

the  owner  of  lands  is  not  limited  in  his  right  of  recovery 
to  the  subdivision  of  land  crossed  or  touched  by  the  right 
of  way,  but  the  entire  farm,  of  whatever  size,  if  in  one 
tract,  or  so  lying  that  it  is  used  as  one  farm,  may  be 
considered.  In  such  cases  the  question  is,  how  is  the 
value  of  the  farm  affected  by  the  construction  of  the 
road  across  it  %  and  to  the  extent  that  it  is  lessened  in 
value,  the  owner  is  entitled  to  recover.  Accepting  this 
as  the  rule  in  such  cases,  we  are  led  to  the  query,  wherein 
does  the  case  at  bar  differ  ?  Take  block  number  10, 
across  which  defendant's  road  passes.  The  lots  com- 
posing the  block  may  be  considered  as  on  the  market. 
It  is  one  body  of  land,  owned  by  one  person.  In  the 
case  of  farm  lands,  where  four  forties  constitute  a  tract, 
and  one  forty  is  crossed  by  the  road,  we  inquire,  in 
assessing  the  damage,  what  was  the  value  of  the  entire 
tract  before  the  location  of  the  road  i  and  then,  how 
much  less  is  it  worth  after  the  location  %  and  the  differ- 
ence is  the  measure  of  damage.  It  is  just  compen- 
sation ;  being  one  piece  or  parcel  of  property,  its  entire 
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depreoiation  is  measured.  Now,  with  the  block  of  lots 
we  are  unable  to  mark  a  distinction.  It  is  as  clearly  one 
piece  or  parcel  of  property.  The  taking  of  one  or  two 
lots,  or  parts  thereof,  for  railroad  purposes,  may 
materially  lessen  the  value  of  the  rest.  Whether  or  not 
it  would  is,  of  course,  not  a  question  of  law,  but  of  fact. 
Admitting  that  it  would,  it  becomes  a  question  of 
law,  and  the  exact  case  before  us  ;  for  here  the  question 
of  fact  is  established  by  due  inquiry.  It  seems  to  us 
that  a  rule  of  law  that  would  say  to  the  owner  of  the 
block,  **  Your  measure  of  damage  is  limited  to  the 
particular  lot«  touched  by  the  right  of  way,*'  without 
reference  to  the  remaining  lots  in  the  block,  would  be  to 
make  a  "  distinction .  without  a  difference."  We  hold 
that  there  was  no  error  in  the  admission  of  the  testi- 
mony. 

III.  Error  is  assigned  to  the  giving  of  certain  instruc- 
tions by  the  court,  and  the  refusal  of  some  asked  by 
appellant.  One  given  by  the  court,  to  which  exception 
was  taken,  was  in  exact  harmony  with  the  rule  adopted 
as  to  the  admission  of  testimony,  which  we  approve,  and 
hence,  of  course,  we  approve  the  instruction.  One 
asked  by  appellant  announced  an  exactly  opposite  rule, 
and  was  rightly  refused.  The  remaining  errors  assigned, 
as  to  giving  and  refusing  instructions,  are  not  argued, 
and  we  do  not  consider  them. 

IV.  The   court    below    taxed   the   costs   to    the 
defendant,  and  error  is  assigned  in  that  respect.    Appel- 
lant insists  that  there  should  have  been  an 

^'S^enfonT  apportionment  of  the  costs.    This  would, 
appeaL  ^  ^^  eveut,  bo  a  reversible  error,  and  with 

the  present  state  of  the  record  we  cannot  interfere  with 
the  order.  The  record  shows  that  the  court  ordered 
judgment  against  the  defendant  for  the  ^ 'costs  herein, 

taxed  at  $ y  to  which  the  defendant  excepted.**  The 

court  was  not  asked  to  make  an  apportionment,  and 
until  its  attention  is  called  thereto,  and  a  request 
refused,  we  cannot  interfere. 

Affibmbb. 
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Reed,  0.  J.,  {disseniing.) — In  my  opinion  each  lot 
fihonld  be  regarded  as  a  separate  tract  or  parcel  of  real 
estate.  They  are  so  treated  in  all  ordinary  dealings, 
and  the  law  so  regards  them.  Plainti£F  was  entitled  to 
be  compensated  for  the  damage  to  the  lots  touched  by 
the  right  of  way,  bat  as  to  the  others  the  injury  is  the 
same  as  that  sustained  by  other  proprietors  whose  prop- 
erty is  similarly  situated.  If  he  had  not  owned  any  of 
the  lots  touched  by  the  right  of  way,  but  had  owned 
the  others,  no  one  would  contend  that  he  was  entitled  to 
be  compensated  for  the  injury  to  them,  and  I  know  of 
no  principle  upon  which  he  is  entitled  to  be  compen- 
sated for  that  injury,  simply  because  he  happens  to  own 
those  lots,  a  part  of  which  was  taken. 
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Appeal :  fbom  "deosion"  ov  ooubt  :  notiob  icubt  bb  sPBCOFia  An 
appeal  to  this  court  may  be  general,— from  all  judgments  and 
decisions  of  the  case  from  which  appeals  may  be  taken,  or  it  maj 
be  specific— from  a  particular  judgment  or  decision;  and  the 
notice  of  appeal  must  state  from  what  the  appeal  is  taken, — 
whether  from  the  whole  case,  or  some  specific  part  thereof,  nam- 
ing it.  And  in  this  case,  where  the  notice  stated  that  the  appeal 
was  taken  from  'the  decision''  of  the  district  court  at  a  given 
term,  held  that  the  word  "decision''  meant  an  adjudication  other 
than  a  final  decision;  and  since  there  were  many  such  decisions,  it 
is  impossible  to  say  which  one  was  meant,  and  therefore  the 
appeal  must  be  dismissed. 

Appeal  from  Winneshiek  District  Court. — ^Hon,  0.  F. 

G-BANOEBy  Judge. 

Filed,  January  25,  1889 
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Action  upon  a  promissory  note.  The  case  was  tried 
to  a  jury,  and  a  judgment  had  for  plain tiJBf  apon 
direction  of  the  district  court.     Defendants  appeal. 

Levi  BulliSy  for  appellants. 

WiUeU  &  WiUett  and  Walter  E.  Akers,  for 
apx>ellee. 

Beck,  J. — An  amended  abstract,  which  is  not 
denied,  shows  that  the  notice  of  appeal  discloses  that 
defendant  appeals  from  the  decision  of  the  district  court 
made  at  an  adjourned  term  in  November,  1887.  Appeals 
may  be  taken  to  this  court  from  judgments  and  decis- 
ions of  the  district  court.  Code,  sec.  3163.  A  judg- 
ment is  a  final  adjudication  of  the  rights  of  the  parties. 
Id. J  sec.  2849.  A  decision  is  an  adjudication  of  a 
question  submitted  to  the  court.  It  may  be  of  interme- 
diate matters,  or  it  may  be  of  questions  finally  disposing 
of  the  case.  From  all  decisions  involving  the  merits  and 
materially  affecting  the  final  judgment  appeals  may  be 
taken;  and  a  decision  affecting  a  substantial  right  and 
other  decisions  specified  may  be  appealed  from.  Id., 
sec.  3164.  But  many  decisions  made  in  a  case  can- 
not be  appealed  from.  An  appeal  is  taken  by  service  of 
a  notice  stating  the  appeal  from  the  case,  or  from  some 
specific  part  thereof.  Id.y  sec.  3178.  It  appears 
that  an  appeal  may  be  general,  from  all  judgments  and 
decisions  of  the  case  from  which  appeals  may  be  taken, 
or  it  may  be  specific,  from  a  particular  judgment  or 
or  decision.  In  the  case  before  us  it  is  not  general,  for 
it  is  from  "the  decision"  at  a  certain  term,  and  it  is  not 
from  a  final  decision  and  judgment.  We  cannot  hold 
that  the  appeal  is  from  the  final  judgment.  The  lan- 
guage of  the  notice  does  not  so  declare,  and  will  not 
bear  an  interpretation  to  that  effect. 

The  word  "decision"  used  in  the  notice  means  an 
adjudication  other  than  a  final    decision.    But  there 
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were  many  decisions  of  that  character.  Appellants  have 
failed  to  indicate  in  their  notice  what  decision  they 
appeal  from.  We  cannot  say  that  they  appeal  from  all 
decisions.  The  notice  of  appeal  is  fatally  defective. 
Plaintiff's  motion  to  dismiss  the  appeal  must  therefore 
be  sustained.  Dismissed. 


Bright  y.  Slooum  et  oiL 

Tax  Sale  and  Deed:  friob  payment  of  taxes :  svedenob :  pbb- 
suMPnON.  Plaintiff,  in  order  to  show  that,  prior  to  the  sale  of  his 
lot  for  taxes,  he  had  paid  the  very  tax  for  which  it  was  sold,  proved 
that  he  had  applied  to  the  treasurer  for  a  statement  of  the  taxes 
due  on  all  his  property,  consisting  of  more  than  one  hundred  lots, 
and  that,  upon  receiving  his  report,  he  sent  by  express  the  amount 
of  money  indicated  to  pay  all  the  taxes.  He  also  produced  a  tax 
receipt,  showing  the  payment  of  the  tax  on  the  lot  in  question, 
together  with  five  other  lots.  But  the  stub  of  the  receipt,  which 
remained  in  the  treasurer's  office,  showed  payment  on  five  of  the 
lots  only,  omitting  the  one  in  question.  Hdd  that  the  stub,  being  a 
mere  memorandum,  could  not  overcome  the  receipt ;  also,  that  it 
was  more  rational  to  presume  that  the  treasurer  made  a  mistake  in 
omitting  the  lot  from  the  stub,  than  that  he  neglected  to  apply  the 
money  sent  by  plaintiff  to  the  purpose  for  which  it  was  intended. 

Appeal  from  Cerro  Oordo  District  Court. — Hon.  G.  W, 

RuDDiOK,   Judge. 

Filed,  January  26,  1889. 

Action  In  chancery  to  set  aside  a  tax  sale  and 
deed,  and  to  quiet  in  plaintiff  the  title  to  the  land  con- 
veyed by  the  deed.  Upon  a  trial  on  the  merits  plain- 
tiff's  petition  was  dismissed.  He  now  appeals  to  this 
court. 

Adams  <fi  Matthews,  for  appellant. 
Olass  &  Hughes,  for  apijellees. 
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Beoe,  J. — I.  The  gronnd  upon  which  plaintiff 
bases  his  right  to  the  relief  prayed  for  is  that  the  taxes 
for  which  the  land  was  sold  were,  before  the  sale,  acta- 
ally  paid  by  plaintiff.  In  support  of  this  claim  he 
produces  a  tax  receipt  showing  the  payment  of  the  taxes 
upon  the  lot  in  controversy  and  more  than  one  hundred 
other  lots.  He  testifies  that  he  was  informed  by  the 
treasurer  of  the  county  of  the  amount  of  the  taxes  due  on 
all  of  his  property.  He  therefore  sent  by  express  the 
amount  of  money  thus  indicated  to  the  treasurer  of  the 
county,  addressing  the  package  to  the  officer  without 
giving  his  name.  The  tax  receipt  was  issued  January 
9.  It  appears  that  a  new  treasurer  entered  upon  the 
discharge  of  the  duties  of  the  office,  January  1.  The 
money  sent  by  express  was  received  by  the  treasurer 
who  was  the  predecessor  of  the  officer  signing  the 
receipt,  who  paid  it  to  his  successor.  Thus  far  the  evi- 
dence of  payment  is  full  and  satisfactory,  leaving  no 
question  in  the  mind  as  to  the  payment. 

II.  *But  the  defendant  shows  in  contradiction  of 
this  evidence  that  the  stub  of  the  tax  receipt  shows  that 
payment  was  not  made  on  the  lot  in  controversy.  It 
also  appears  that  the  footing  of  the  values  of  six  lots, 
including  this  lot,  which  are  put  together,  does  not 
include  its  value.  There  is  no  other  evidence  tending  to 
contradict  the  tax  receipt.  The  omission  of  the  descrip- 
tion of  the  lot  from  the  stub  of  the  tax  receipt  surely 
cannot  overcome  the  tax  receipt.  If  a  mistake  is  to  be 
presumed,  it  must  rather  be  taken  to  have  occurred 
in  the  stub.  It  is  but  a  memorandum  of  the  receipt, 
and  is  not  more  satisfactory  evidence  than  the  receipt 
itself.  So  the  amount  of  the  aggregate  value  of  the  lot 
with  five  others  cannot  contradict  the  receipt.  It  is 
more  rational  to  suppose  a  mistake  in  this  aggregate 
value  than  in  the  receipt. 

UI.  Many  considerations  and  legal  presumptions 
other  than  the  evidence  referred  to  sustain  the  conclu- 
sion that  the  taxes  were  actually  paid.  Plaintiff  applied 
to  the  treasurer  for  the  amount  of  taxes  due  on  his  lota. 
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The  treasurer's  tax-books  showed  what  lots  were  owned 
by  plaintiff.  The  treasurer  made  report  to  the  plaintiff. 
We  will  presume  that  this  report  was  truthful.  Plain- 
tiff acted  on  it,  and  sent  the  money  required.  It  was 
received,  and  it  will  be  presumed,  in  the  absence  of  proof 
to  the  contrary,  that  it  was  rightly  applied.  It  is  not 
rational  to  suppose  that  the  treasurer  should  withhold 
payment  on  one  out  of  more  than  one  hundred  lots. 
We  must  presume  dishonesty  and  fraud,  to  hold  that 
he  did.  It  is  more  rational  to  presume  that  the  omission 
of  the  lot  from  the  stub  of  the  receipt  was  the  result  of 
mistake.  We  concur  in  the  conclusion  that  the  evi- 
dence satisfactorily  shows  the  payment  of  the  taxes. 

Plaintiff  offers  to  pay  into  court  whatever  sum  is 
required  to  redeem  from  the  tax  sale,  and  to  pay  all  taxes 
due  on  the  land.  The  cause  will  be  remanded  to  the 
court  below  for  a  decree  setting  aside  the  tax  deed,  and 
granting  other  relief  prayed  for  by  plaintiff,  and  settling 
the  amount  required  to  redeem  from  the  taxes  and  the 
tax  sale.  Rs  vsbsed. 


Moody  y.  Thb  Minneapolis  &  St.  Louis  Railway 

Company. 

Ballroads:  cow  killbd  on  tbaok:  wilful  act  of  owner: 
OODB,  SBO.  12S9.  Plaintiff's  cow,  being  at  large,  was  on  defend- 
ant's nnfenoed  track.  Defendant's  employes  on  an  approaching 
train  rang  the  bell,  sounded  the  whistle,  applied  the  brakes,  and 
did  all  in  their  power  to  stop  the  train  and  prevent  a  collision  with 
the  oow,  bat  were  onable  to  do  so.  Plaintiff  was  present  and  saw 
the  condition  of  things,  and  had  the  time  and  ability  to  drive  the 
cow  from  the  track,  and  thus  prevent  the  collision  and  the  conse- 
quent death  of  the  cow,  but  he  made  no  effort  to  do  so.  Hdd,  that 
the  death  of  the  cow  was  "occasioned  by  the  wilful  act  of  the 
owner  "  within  the  meaning  of  section  1289  of  the  Code,  and  that 
he  could  not  recover  of  the  company. 

Appeal  from  Boone  District  Court. — ^Hon.  John  L. 

Stevens,  Judge. 

Piled,  January  26,  1889. 
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Action  to  recover  donble  the  value  of  a  cow,  which 
was  killed  by  defendant  in  the  operation  of  its  railway, 
at  a  point  where  it  had  the  right  to  fence  its  track,  but 
where  it  had  neglected  to  maintain  a  fence.  Judgment 
for  plaJntifF.    Defendant  appeals. 

Albert  E.  OlarJce^  for  appellant. 
Bohert  A.  Lowry^  for  appellee. 

Reed,  C.  J. — The  cause  came  into  this  court  on  the 
following  certificate  of  the  trial  judge:  ** Plaintiff's 
cow,  being  at  large  in  the  vicinity  of  defendant's 
unfenced  track,  strayed  upon  the  track.  Defendant's 
employes  rang  the  bell,  sounded  the  whistle,  applied 
the  brakes,  and  did  all  in  their  power  to  stop 
the  train,  but  failed  to  stop  the  train,  before 
it  struck  the  cow.  Plaintiff,  being  present,  and  hav- 
ing the  ability  to  prevent  the  accident  by  driving  the 
cow  from  the  track,  and  having  ample  time  to  do  so, 
(speed  having  been  reduced  to  about  two  miles  per  hour), 
wilfully  neglected  and  refused  to  take  any  steps  or  to 
do  any  act  to  drive  said  cow  from  the  tract,  and  wilfully 
permitted  the  cow  to  remain  on  defendant's  track,  in 
front  of  the  engine,  and  to  be  run  down  thereby,  and 
said  cow  was  run  down  and  killed,  without  fault  or 
negligence  on  part  of  defendant's  employes  in  charge  of 
the  train.  First  Question.  Was  the  plaintiff's  loss 
due  to  his  wilful  act,  within  the  meaning  of  section 
1289  of  the  Code,  which  prevents  recovery  when  the  loss 
is  occasioned  by  the  wilful  act  of  the  owner  of  stock 
killed  %  Second  Question.  Does  section  1289  operate 
to  make  a  railroad  company  absolutely  liable  for  the 
value  of  the  stock  killed  by  reason  of  the  want  of  a 
fence,  in  cases  where  the  owner  had  the  power  to  pre- 
vent the  injury,  but  wilfully  refused  to  exercise  such 
power  V ' 

That  portion  of  section  1289  necessary  to  be  con- 
sidered in  determining  the  questions  certified  is  as  fol- 
lows: ''Any  corporation  operating  a  railway,  that  fails 
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to  fence  the  same  against  live  stock  running  at  large  at 
all  points  where  snch  right  to  fence  exists,  shall  be  liable 
to  the  owner  of  any  such  stock  injured  or  killed  by 
reason  of  the  want  of  such  fence  for  the  value  of  the 
property  or  damage  caused,  unless  the  same  was 
occasioned  by  the  wilful  act  of  the  owner  or  his  agent.^^ 
Many  causes  arising  under  this  provision  have  been 
adjudicated  in  this  court.  In  Krebs  v.  Minneapolis  &  St. 
L.  My.  Co.^  64  Iowa,  670,  a  construction  was  given  to  the 
clause  printed  above  in  italics.  It  was  held  that  the 
language  of  the  provision  implies  something  more  than 
mere  negligence  on  the  part  of  the  owner  of  the  stock, 
and  that  to  defeat  a  recovery  he  must  have  been  guilty 
of  some  act  immediately  connected  with  the  injury  ; 
such  as  driving  the  stock  upon  the  track,  or  the  like. 
Merely  permitting  it  to  run  at  large  in  violation  of  a 
police  regulation,  or  pasturing  it  upon  lands  adjoining 
the  unfenced  track  with  knowledge  of  the  danger  to 
which  it  would  be  exposed,  does  not  have  that  effect. 
But  in  the  present  case  plaintiff  knew  that  his  animal 
had  gone  upon  the  track,  and  had  the  opportunity  and 
I)ower  to  prevent  the  injury,  but  wilfully  refused  to  exer- 
cise that  power.  He  knew  of  the  efforts  made  by  the 
train-men  to  prevent  the  collision,  but  wilfully  refused 
to  do  anything  to  aid  them,  although  he  had  the  ability 
to  prevent  it.  His  act,  it  appears  to  us,  should  be 
regarded  as  a  wilful  act,  "connected  with  the  injury," 
and  contributing  to  it.  It  does  not  differ  in  degree 
merely  from  the  act  of  grazing  his  stock  upon  lands 
adjoining  the  unfenced  track,  but  it  is  of  a  different 
quality.  It  was  not  an  act  of  negligence  merely,  but 
was  a  positive  wrong.  The  statute  was  intended  for  the 
protection  of  the  persons  and  property  carried  upon 
railways  from  the  dangers  incident  to  collisions  with 
stock  upon  the  track,  as  well  as  to  afford  the  owners  of 
animals  killed  or  damaged  thereby  a  remedy  for  the 
injury.  The  act  of  standing  by  and  wilfully  refusing  to 
make  any  effort  to  prevent  such  an  injury,  when  by 
reasonable  effort,  within  the  power  of  the  party  to  make, 
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it  might  have  been  prevented,  when  the  possible  conse- 
quence of  the  collision  to  life  and  property  are  con- 
sidered, is  bad  in  morals,  and  it  ought  in  law  to  defeat 
all  right  of  recovery  in  the  party  who  commits  it.  It 
has  often  been  held  by  this  conrt  that  a  party  cannot 
recover  for  an  injury  caused  by  the  negligence  or  wrong 
of  another,  if  by  the  exercise  of  reasonable  care  on  his 
part  he  might  have  avoided  it.  Raridon  n.  Cent,  Iowa 
By.  Co.,  66  Iowa,  640,  and  69  Iowa,  627.  The  rule,  as 
applicable  to  an  injury  to  stock  occasioned  by  the  want 
of  a  fence,  is  modified  to  some  extent,  doubtless,  by  the 
statute.  But  there  is  nothing  either  in  the  language  of 
the  statute  or  the  nature  of  the  case  requiring  the  courts 
to  hold  that  it  does  not  apply  to  the  state  of  facts  set 
out  in  the  certificate.  We  are  of  the  opinion,  therefore, 
that  the  first  question  should  be  answered  in  the  affirm- 
ative ;  and  upon  the  facts  disclosed  in  the  certificate  the 
second  should  be  answered  in  the  negative. 

Bevebsbd. 


CoBMAO  V.  The  Western  White  Bronze  Company. 

1.  Evidence :  books  of  aoooxjkt  :  raTBODUonoN  against  ownbbs 
BY  AOBNT  MAEINO  ENTRIES.  Li  an  aotion  against  defendant  bj 
plaintiff,  who  had  been  its  secretary  and  manager,  defendant's 
books  of  original  entry  were  admissible  against  it,  even  though 
some  of  the  entries  therein  were  made  by  plaintiff;  for  they  were 
made  by  him  as  defendant's  agent. 

9.  Corporations:  interest  in  stock :  UABniTY fob  asbbbskents. 
E.  owned  shares  of  stock  in  the  defendant  corporation  which  he 
contracted  to  sell  to  plaintiff,  and  plaintiff  made  his  note  for  the 
purchase  price,  but  the  note  was  not  paid,  and  the  stock  was  not 
transferred  to  plaintiff  on  the  books  of  the  company.  Held  that 
plaintiff  was  not  liable  for  assessments  on  the  stock.  (See  cases 
cited  in  opinion.)  The  fact  that  plaintiff,  by  virtue  of  a  proxy, 
voted  at  meetings  of  the  stockholders  on  the  stock  of  E.,  and  that 
defendant  took  his  note  to  E.,  but  not  on  account  of  any  transac- 
tion between  it  and  plaintiff,  did  not  make  him  liable  for  assess- 
ments. Neither  did  the  fact  that  he  subscribed  for  stock,  without 
ever  becoming  in  fact  a  stockholder,  make  him  liable. 
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8.  Practice :  bemabk  of  coubt  :  effect  on  jxtrt.  A  remark  of  the 
court  made  in  announcing  its  opinion  upon  a  point  argued  by 
counsel,  which  could  not  have  been  understood  as  addressed  to 
the  jury,  or  for  their  consideration,  and  which  they  could  not. have 
considered  without  disregarding  the  charge  of  the  court,  cannot 
be  regarded  as  having  affected  the  verdict. 

4.  Instructions:  sfrcial  interrogatories:  when  properly 
REFUSED,  special  interrogatories  to  the  jury  are  properly  refused 
when  they  are  not  relevant  to  any  issue  in  the  case  ;  and  when 
they  inquire  about  matters  of  which  there  is  no  evidence;  and 
when  they  are  such  that  no  possible  answer  which  could  be  given 
to  them  could  control  the  general  verdict,  in  the  absence  of  other 
special  findings.    (See  opinion  for  applications  of  the  rule.) 

Appeal  from  Polk  District  Court. — Hon.  Josiah  Given, 

Judge, 

Filed,  January  25,  1889. 

Action  to  recover  an  amount  alleged  to  be  due  to 
plaintiff  on  account  of  salary  earned  as  secretary  and 
manager  of  defendant.  There  was  a  trial  by  jury,  and 
a  verdict  and  judgment  for  plaintiflE.  The  defendant 
appeals. 

Parsons  <6  Perry ^  for  appellant. 

James  M,  &  Oeorge  E,  McCaughan^  for  appellee. 

Robinson,  J. — Plaintiff  was  the  secretary  and  man- 
ager of  defendant  during  the  years  1885  and  1886,  and 
for  the  month  of  January,  1887,  and  claims  a  balance 
due  on  account  of  salary  of  $755.62.  Defendant  denies 
the  alleged  indebtedness,  and  seeks  to  recover  of  defend- 
ant $890.29,  on  counter-claims  for  money  of  defendant 
alleged  to  have  been  collected  by  plaintiff  and  converted 
to  his  own  use,  and  for  unpaid  assessments  on  capital 
stock  of  defendant  alleged  to  be  owned  by  plaintiff. 
The  jury  found  that  defendant  owed  to  plaintiff  the  sum 
of  $379.20. 

I.  Plaintiff  introduced  in  evidence  certain  books 
of  account,  which  belonged  to  and  had  been  kept  for 

Vol.  77—3 
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1.  btidbkcb  :  *^®  defendant.  Some  of  them  were  objected 
SS^untfintro-  *^  ^^  ^^^  gTound  that  they  had  been  kept 
S^Stas?own-  by  plaintiflE  while  he  was  acting  as  secre- 
SSidngSS'  tary  of  defendant,  and  on  the  further  ground 
triea.  ^^^^  ^jj^^y  ^q^q  qqj  ghown  to  be  books  of 

original  entries.  We  are  of  the  opinion  that  the  books 
were  properly  retained  in  evidence.  After  they  were 
introduced  it  was  admitted  that  they  were  defendant's 
books  of  original  entries ;  that  they  were  kept  in  the 
ordinary  mannei,  and  in  the  regular  course  of  business; 
and  that  the  entries  therein  were  made  at  the  time  of 
the  transactions  which  they  represented.  This  made 
them  competent  evidence  as  against  defendant.  The 
fact  that  some  of  the  entries  were  made  by  plaintiff  was 
immaterial,  under  the  issues  of  the  case.  He  made 
them,  not  for  himself,  but  for  the  defendant,  and  as  its 
agent ;  and  the  books,  when  completed,  were  the  books 
of  defendant,  admissible  in  evidence  against  it. 

II.  One  Eakin  procured  of  defendant  a  certificate  for 
shares  representing  three  thousand  dollars  of  its  capital 

stock.     He  agreed  with  plaintiff  to  sell  and 
'  TI0H8 :  Inter-    transfer  this  to  him  when  he  should  pay  the 

ASt  in  8COOK  *  M        w 

uabiutyfor'  amouut  required  therefor.  A  note  for 
seven  hundred  and  fifty  dollars  was  given 
to  Eakin  by  plaintiff  on  account  of  this  stock,  and  the 
certificate  was  placed  in  the  hands  of  one  Fuller,  to  be 
delivered  to  plaintiff  when  he  should  pay  the  note.  The 
note  was  not  paid,  and  the  stock  was  not  transferred. 
On  the  books  of  the  company  it  stood  in  the  name  of 
Eakin.  While  the  plaintiff  had  an  interest  in  this 
stock,  he  never  owned  it,  and  never  agreed  with  defend- 
ant to  pay  for  it.  He  was  not,  therefore,  liable  to 
defendant  for  unpaid  assessments  made  on  account  of 
it.  See  Code,  sec.  1078 ;  Ft.  Madison  Lumber  Co. 
V.  Batavian  BanTc^  71  Iowa,  270 ;  Hale  v.  Walker^  31 
Iowa,  344 ;  Pullman  v.  Upton^  96  U.  S.  328,  and  cases 
therein  cited ;  Cook,  Stocks,  sec.  246.  Defendant's 
stock  subscription  book  shows  that  plaintiff  subscribed 
for  fifty  shares  of  stock,  but  he  testifies  that  the  number 
was  changed  from  twenty  to  fifty  without  his  knowledge 
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or  authority,  and  that  he  never  became  a  stockholder. 
He  voted  at  meetings  of  the  stockholders  on  the  stock 
of  Eakin,  but  did  so  by  virtue  of  a  proxy.  His  note  to 
Eakin  was  taken  by  defendant,  but  not  on  account  of 
any  transaction  between  it  and  plaintiflP.  It  may  be 
that  plaintiff  had  intended  to  take  stock  in  his  own 
name  when  he  subscribed  for  it,  and  that  he  procured 
Eakin  to  take  the  stock«in  question  in  fulfillment  of  his 
subscription,  but  that  would  not  make  any  privity 
between  him  and  defendant  on  the  stock  which  was 
actually  taken  by  Eakin.  The  court  ruled  correctly  in 
withdrawing  from  the  jury  all  consideration  of  assess- 
ments on  the  Eakin  stock.  Complaint  is  made  in  this 
connection  of  a  remark  of  the  court  made  in  announcing 
s. practtcb;  ^^  opiuiou  ou  tlio  questiou  of  plaintiff's 
SurTl'effiot  liability  on  the  Eakin  stock,  after  argu- 
on  Jury.  meut  of  couusel  on  that  question.  The 
remark  was  not  designed  as  an  instruction  to  the  jury, 
and  could  not  have  been  so  understood.  It  was  not 
addressed  to  them,  and  was  not  of  a  nature  to  have  been 
considered  while  they  were  deliberating  upon  their  ver- 
dict, unless  they  disregarded  the  charge  of  the  court, 
and  we  cannot  presume  that  they  did. 

III.    The  court  refused  to  submit  to  the  jury  five 
special  interrogatories  asked  by  defendant.  The  first  was 

as  follows :  "  (1)  Did  the  books  of  account 
*' BueSSTteS*  kept  by  the  plaintiff,  while  in  the  manage- 
wheii*|)roSBri7  meut  of  defendant's  business  as  its  agent, 
refused.  show  that  lie  received,  on  account  of  defend- 
ant, more  money  than  he  paid  out,  and,  if  so,  what  sum  t" 
This  was  not  relevant  to  any  issue  in  the  case,  and  was 
properly  refused.  The  second  interrogatory  was  as  fol- 
lows :  "  (2)  Did  he  receive,  during  the  time  that  he  had 
the  management  of  defendant's  business,  any  sums  of 
money  which  do  not  appear  uj^on  the  books  kept  by  liira, 
and  for  which  he  has  not  accounted  to  the  defendant, 
and,  if  so,  what  sum?"  We  are  not  prepared  to  say 
that  this  might  not  have  been  properly  submitted,  and 
yet  it  does  not  appear  to  us  that  prejudice  could  have 
resulted  from  the  refusal  to  submit  it.      No  answer 
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which  could  have  been  given  would  have  controlled  the 
general  verdict,  in  the  absence  of  other  special  findings. 
Dreher  v.  I.  S.  W.  Ry.  Co.,  69  Iowa,  601.  The  third 
special  interrogatory  sought  to  have  the  jury  state 
whether  plaintiff  was  a  subscriber  to  the  capital  stock 
of  defendant,  and,  if  he  was,  to  state  the  amount  of  calls 
for  payment,  if  any,  made  thereon  and  unpaid.  This 
was  not  made  material  by  any^  issue  or  evidence  in  the 
case.  Defendant  does  not  seek  to  recover  on  a  subscrip- 
tion for  stock,  but  on  stock  a  certificate  for  which  was 
issued  to  Eakin.  No  call  was  ever  made  on  plaintiff's 
subscription.  The  fourth  special  interrogatory  asked 
inquired  in  regard  to  a  settlement  of  accounts  between 
plaintiff  and  the  board  of  directors  of  defendant,  and 
was  properly  refused,  for  the  reason  that  there  was  no 
evidence  of  such  a  settlement.  The  fifth  special  finding 
was  to  be  answered  only  in  the  event  that  the  jury 
answered  the  fourth,  and  was  therefore  properly 
refused. 

IV.  Counsel  for  appellant  base  some  argument 
upon  the  weight  and  effect  of  the  evidence.  We  do  not 
deem  it  necessary  to  review  this  at  length,  nor  to  notice 
more  particularly  other  questions  raised.  The  abstract 
does  not  purport  to  set  out  all  the  evidence  given  on 
the  trial,  and  some  of  the  questions  discussed  have  no 
foundation  in  the  record  as  presented  to  us.  It  fs  suffi- 
cient to  say  that  we  have  examined  all  questions  pre- 
sented by  the  record  with  care,  but  do  not  find  any  error 
prejudicial  to  defendant  The  judgment  of  the  district 
court  is  therefore  Affirmed. 
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Everts  v.  The  District  Township  op  Rose  Grove. 

1.  Corporations:  publio  :  parol  to  oontradigt  records  of  :  coii-  \\^  ^ 
LATERAL  ATTACK.  Parol  evidence  in  a  collateral  proceeding  can- 
not be  received  to  contradict  the  records  of  a  public  corporation 
required  by  law  to  be  kept  in  writing,  or  to  show  mistake  therein. 
(See  authorities  cited  in  opinion.)  Accordingly,  in  an  action  on  a 
money  obligation  of  a  school  district,  which  the  records  of  the 
annual  meeting  of  the  electors,  and  of  a  subsequent  meeting  of  the 
directors,  showed  to  have  been  issued  upon  the  authority  of  those 
bodies,  held  that  the  testimony  of  electors  was  inadmissible  to  show 
that  no  such  action  was  taken  at  the  annual  meeting,  and  that 
parol  evidence  was  properly  excluded  tending  to  impeach  the 
validity  of  the  record  of  the  board  of  directors,  on  the  ground  that 
it  was  made  by  an  interested  member  of  the  board,  who  was  not 
its  secretary. 

2.  School  Districts :  ratification  of  action  of  by  blbctobs.  A 
contract  made  by  a  school  district,  which  it  might  lawfully  have 
made  by  authority  of  the  electors  at  their  annual  meeting,  becomes 
binding  upon  the  district  after  ratification  by  the  electors,  though 
originally  made  without  such  authority. 

3.     :  possession  of  school-house  site  :  notice  to  subsequent 

PURCHASERS.  The  possession  by  a  school  district  of  a  school-house 
Bite,  under  contract  with  the  owner  of  the  land,  is  notice  to  subse- 
quent purchasers  of  its  rights,  and  it  is  not  divested  of  those  rights 
by  the  transfer,  without  reservation ,  of  the  tract  of  which  the  site 
is  a  part. 

4.      :    SETTLEMENT   OF   DISPUTED    CLAIM  :    CONSIDERATION.     The 

settlement  of  a  disputed  claim  between  a  school  district  and  a 
claimunt  is  a  good  consideration  for  an  order  of  the  district  to  pay 
a  sum  of  money  agreed  in  the  settlement  to  be  paid  in  satisfaction 
of  the  claim. 

Appeal  from  Hamilton   District  Court. — Hon.   S.  M. 

Weaver,  Judge. 

Filed,  January  29,  1889. 

This  is  an  action  on  two  orders  drawn  by  the  presi- 
dent and  secretary  of  the  defendant  on  its  treasurer, 
directing  him  to  pay  a  sum  of  money  to  E.  L.  Norrls  in 
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one  year  from  the  date  thereof,  with  ten  per  cent,  inter- 
est. It  is  alleged  in  the  petition  that  the  warrants  were 
-  issued  in  pursuance  of  a  settlement  had  between  defend- 
ant and  the  payee  named  therein  of  a  disputed  claim, 
and  that  such  settlement  was  authorized  by  the  electors 
of  the  district  township,  which  action  was  duly  made  of 
record.  This  averment  is  denied  in  the  answer,  and  it  is 
alleged  that  the  orders  were  issued  without  consideration, 
and  without  authority  of  law.  Upon  the  close  of  the  testi- 
mony the  district  court  directed  the  jury  to  lind  specially 
on  a  single  question  of  fact,  and  upon  that  finding 
entered  judgment  for  plaintiff  for  the  amount  of  the 
warrants.    Defendants  appeal. 

2).  D.  Chase  and  J.  L.  Kamrar^  for  appellant. 

Martin  &  Wambach^  for  appellee. 

Reed,  C.  J. — The  orders  in  suit  were  issued  on  the 
twelfth  of  March,  1877.  It  appears  that  in  1868  the 
board  of  directors  of  the  district  township  entered  into 
a  contract  with  S.  L.  Rose,  by  which  he  agreed  to  fur- 
nish ground  for  a  school  house,  and  erect  thereon  a  school 
house  for  the  district.  The  board,  in  making  the  con- 
tract, acted  under  a  resolution  adopted  by  the  electors 
at  the  annual  meeting  in  March,  1866.  In  1869,  Rose 
did  erect  a  school  house  on  lands  belonging  to  himself, 
which  the  district  used  for  school  purposes  up  to  1885. 
He  did  not,  however,  execute  to  the  district  either  a 
lease  or  conveyance  of  the  grounds,  and  he  subsequently 
executed  a  mortgage  to  a  third  party  on  the  farm  on 
which  the  building  was  sitnated.  He  also  subsequently 
conveyed  the  farm  to  Norris,  the  payee  named  in  the 
warrants.  He  made  no  reservation  of  the  ground  upon 
which  the  school  house  was  situated  in  either  the  mort- 
gage or  deed,  and  the  mortgage  was  subsequently  fore- 
closed, and  the  premises  sold,  and  a  sheriff's  deed 
thereof  was  given  to  the  purchaser.  After  the  erection 
of  the  school  house  a  claim  was  made  by  Rose  and 
Norris  that  the  district  was  required  by  the  terms  of  the 


JANUARY  TERM,  1889,  39 

Everts  ▼.  The  Dist.  Tp.  of  Rose  Grove. 

contract  to  erect  and  maintain  a  fence  aroand  the 
grounds  on  which  it  was  situated,  and  plant  shade-trees 
thereon,  and  that  they  had  been  damaged  by  its  failure 
to  perform  that  part  of  the  agreement,,  and  plaintiff's 
claim  is  that  the  warrants  were  issued  upon  a  settlement 
of  that  claim,  and  in  pursuance  thereof.  The  warrants 
were  issued  on  the  day  of  the  annual  meeting  of  the 
electors  in  1877,  and  the  single  question  of  fact  submit- 
ted to  the  jury  was  whether  the  president  of  the  board 
of  directors  who  signed  the  orders  was  present  at  the 
meeting  of  the  board  on  that  day.  As  that  question,  and 
the  finding  of  the  jury  thereon,  which  was  in  the  nega- 
tive, is  not  claimed  by  either  of  the  parties  to  be  con- 
clusive of  the  rights  involved,  the  action  of  the  court 
may  be  regarded  as  in  effect  a  direction  to  the  jury  to 
return  a  general  verdict  for  plaintiff.  The  principal 
question  in  the  case,  then,  is  whether  there  was  any 
evidence  tending  to  establish  the  defenses  pleaded.  If 
there  was,  the  j^arties  had  the  right  to  have  the  question 
of  its  sufficiency  passed  ui)onby  the  jury. 

In  addition  to  the  orders,  which  are  prima-facie 
evidence  of  indebtedness,  plaintiff  introduced  what  pur- 
ported to  be  the  record  of  the  annual  meeting  of  the 
electors,  in  March,  1875,  which  recites  the  adoption  of  a 
resolution  empowering  and  directing  the  board  of 
directors  to  adjust  and  settle  the  claims  of  Rose  and 
Norris  in  such  manner  as  in  the  judgment  of  the  mem- 
bers of  the  board  shall  be  for  the  best  interest  of  the 
district.  Also  what  purported  to  be  the  record  of  a 
meeting  of  the  board  of  directors,  held  on  the  day  on 
which  the  warrants  were  issued,  which  recites  an  offer 
of  compromise  by  Norris  of  his  claim,  and  an  acceptance 
by  the  board  of  that  offer,  and  that  the  orders  were 
issued  in  pursuance  of  that  action.  Defendant  intro- 
duced several  electors  of  the  district,  who  testified  that 
they  were  present  at  the  annual  meeting  in  March,  1875, 
and  that  no  action  whatever  was  taken  by  the  electors 
with  reference  to  said  claims.  It  also  offered  evidence 
tending  to  prove  that  the  alleged  record  of  the  meeting 
of  the  board  of  directors  on  the  twelfth  of  March,  1877, 
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was  in  the  handwriting  of  Rose,  who,  although  a  mem-    t 
ber  of  the  board,  was  not  its  secretary,  and  that  the 
signatures  of  the  members  of  the  board  were  upended  to 
it  by  him. 

If  it  were  competent  to  contradict  the  record  by 
parol,  of  course  the  evidence  introduced  would  have 
presented  a  question  for  the  jury.  But  ''parol  evidence 
in  a  collateral  action  cannot  be  received  to  contradict 
the  records  of  a  public  corporation,  required  by  law  to 
be  kept  in  writing,  or  to  show  a  mistake  in  the  matters 
as  otherwise  recorded."  1  Dill.  Mun.  Corp.,  sec.  299; 
School  Dist.  V.  Atherton^  12  Mete.  105 ;  Morrison  v. 
Lawrence  J  98  Mass.  219;  Mayhew  v.  Oay  Head^  13 
Allen,  129 ;  Durfey  v.  Hoag,  1  Aiken,  286.  We  think, 
therefore,  that  the  district  court  was  right  in  disregard- 
ing the  parol  evidence  as  to  the  action  taken  by  the 
electors.  The  meeting  was  one  required  to  be  held  by 
the  statutes,  and  it  was  the  duty  of  the  secretary  to  keep 
a  record  of  the  action  taken  by  the  electors  thereat.  If 
an  incorrect  record  was  made,  the  remedy  was  by  cor- 
recting it  at  that  or  some  subsequent  meeting.  But 
its  correctness  cannot  be  questioned  in  a  collateral 
action. 

It  was  contended,  however,  that  the  electors  had  no 
power  to  authorize  the  payment  of  the  claim.  This 
claim  is  based  upon  the  fact  that  the  authority  conferred 
upon  the  board  of  directors  by  the  meeting  in  1866  was 
to  contract  with  Rose  for  the  erection  of  the  school 
house,  and  for  the  erection  and  maintenance  of  the 
fence  around  the  grounds,  so  long  as  they  should  be 
used  by  the  district,  while  the  agreement  actually 
entered  into  was  that  the  district  should  erect  and  main- 
tain the  fence.  But  if  it  should  be  conceded  that  the 
board  exceeded  the  powers  conferred  upon  them  in 
entering  into  the  contract,  their  action  was  subject  to  be 
ratified  by  the  district,  and  the  action  of  the  electors  in 
authorizing  the  settlement  of  the  controversy  which  grew 
out  of  it  was  a  ratification. 

It  was  also  contended  that  the  claim  was  absolutely 
without  merit,   and  for  that  reason   the  warrants  were    * 
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without  consideration.  This  claim  is  based  upon  the 
alleged  fact  that  the  district  was  divested  of  all  right  in 
the  groun^  by  the  mortgage  and  subsequent  conveyance 
of  the  farm  in  which  it  was  included,  the  position  being, 
in  effect,  that  the  undertaking  of  Rose  to  furnish 
grounds  for  the  school  house  constituted  the  considera- 
tion for  the  agreement  of  the  district  to  build  and  main- 
tain the  fence,  in  so  far  as  that  agreement  was  beneficial 
to  him.  But  it  does  not  appear  that  the  district  was 
divested  by  the  conveyance  and  mortgage.  It  was  in 
possession  when  those  instruments  were  executed,  and 
both  the  mortgagee  and  purchaser  were  charged  with 
notice  of  its  rights.  It  does  not  appear  ever  to  have 
been  evicted  from  the  premises,  but  continued  in  pos- 
session for  many  years  after  the  foreclosure  of  the  mort- 
gage, and  Norris'  action  in  asserting  the  claim  was  in 
some  sense  a  recognition  of  its  rights.  The  settlement 
and  adjustment  of  a  disputed  claim  is  a  valid  considera- 
tion for  the  agreement  to  pay  the  amount  agreed  upon 
by  the  parties  in  the  settlement.  We  think  that  the 
action  of  the  court  in  directing  the  verdict  is  right,  and 
the  judgment  will  be  Affikmed. 
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Tax  Sale  and  Deed :  pxtbchasb  by  agent  :   whether  good  as 

AGAINST  principal:  BURDEN  OP  PROOP  AS  TO  PRIXCTPAL'S  INTER- 
EST. Plaintiff  purchased  the  land  in  question  at  tax  sale  when  he 
was  the  attorney  and  agent  of  the  defendant  B.  in  such  a  sense 
that,  had  the  legal  title  of  the  land  been  in  B.  at  the  time  of  the 
sale,  plaintiff's  tax  deed,  subsequently  taken,  would  have  given 
him  title  only  in  trust  for  B.  But  the  title  was  at  the  time  in  one 
v.,  and  B.'s  claim  as  against  the  tax  title  is  based  upon  an  alleged 
equity  in  the  land,  which  did  not  exist  if  V.  was  an  innocent  pur- 
chaser ;  and  it  seems  to  be  conceded  that  plaintiff,  when  he  pur- 
chased at  tax  sale,  was  of  the  opinion  that  V.'s  title  was  good,  and 
that  B.'s  equity  was  irretrievably  gone.  Held  that  whetlier  plain- 
tiff 's  tax  title  was  good  as  against  B.  depended  upon  the  question 
whether  B.'8  equity  was  in  f<xct  gone  when  plaintiff  purchased, 
and  that  his  relation  to  B.,  as  attorney  and  agent,  placed  upon  him 
the  burden  to  show  that  V.'s  title  was  good,  and  that  B.*s  equity 
was  in  fact  divested  thereby  ;  and,  having  failed  to  establish  these 
facts  by  the  evidence,  in  an  action  by  him  to  quiet  his  tax  title,  a 
decree  for  defendants  was  properly  entered. 

Appeal  from    Humholdt   District  Court — Hon.   Lot 

Thomas,  Judge. 

Filed,  January  29,  1889. 

Action  in  equity  to  quiet  in  plaintiff  the  title  to 
lots  numbers  1  and  2,  in  section  28,  in  township  92, 
range  29,  in  Humboldt  county,  Iowa.  Defendant  Bnl- 
lard  answered,  denying  the  equities  of  the  plaintiff's 
petition,  and  averring  an  equitable  interest  therein  in  his 
own  behalf.  There  was  a  decree  for  the  defendants, 
and  the  plaintiff  appeals. 

Albert  E.  Clarke^  for  appellant. 

E.  F.  Bullard  and  E.  O.  BuUard,  for  appellees. 

Granger,  J. — The  plaintiff's  title  is  based  on  a  tax 
deed  executed  November  4,  1880,  on  a  sale  for  taxes 


JANUARY  TERM,  1889.  43 

Prouty  V.  BuUard. 

made  in  1877,  for  the  toxes  of  1876.  For  the  purposes  of 
this  case  it  may  be  said  that  this  deed  evidences  a  good 
title  in  the  plaintiff,  unless  at  the  time  of  making  the 
purchase  at  the  tax  sale  and  obtaining  his  deed,  such  a 
trust  relationship  existed  between  the  plaintiff  and  the 
defendant  BuUard  that  equity  would  preclude  him  from 
making  such  a  purchase.     The  relationship  claimed  by 
appellees  is  that  from  some  time  in  the  year  1871  to 
about  September,  1882,  the  plaintiff  was  his  attorney 
and  agent  for  the  transaction  of  his  business  in  Humboldt 
county,  he  being  a  resident  of  the  state  of  New  York. 
This  claim,  we  think,  is  established  by  the  testimony,  but 
whether  to  the  extent  and  under  such  circumstances  as 
would  legally  preclude  plaintiff  from  making  the  pur- 
chase referred  to  is  for  our  determination.      Let  us 
briefly  refer  to  the  facts.      The  premises  in  question  are 
in  section  28  of  the  township  referred  to.      One  H.  G. 
Bicknell  bought  this  with  other  lands  in  October,  1869, 
of   one  Nixon,  and  gave  back  a  thirty-five-thousand 
dollar   mortgage,     which    mortgage    was    afterwards 
assigned  to  J.  P.  Bonesteel.    Bonesteel,  to  secure  the 
defendant   BuUard    for   a    loan    of     seven    thousand 
dollars,   assigned  to  him  a  preferred    interest   in  such 
mortgage  to  that  amount.     This  assignment  was  made 
January  13,   1871,  and  it  is  by  virtue  of  this  assign- 
ment that     Bullard    claims    an    equitable  interest  in 
the  land.     In  May,  1870,  Bicknell,  who  still  retained 
the    title  to  the  lands  (and  was  the  mortgagor),  sold 
some  of  the  lands  covered  by  the  mortgage,  other  than 
the  lands  in  question  (the  lands  sold  being  in  section 
29),  to  what  is  known  in  this  case  as  the  ''Mill  Co." 
The  mill  company  gave  back  to  Bullard  (defendant)  and 
Bonesteel,  on  the  land  in  section  29,  a  thirteen-thousand 
dollar  mortgage,  under  an  agreement  between  Bullard 
and  Bonesteel  that  Bullard  should  have  a  one-half  pre- 
ferred interest  therein,  and  in  consideration  thereof  he 
was  to  reassign  his  seven-thousand  dollar  interest  in  the 
thirty-five- thousand  doUarmortgage  to  Bonesteel,  which 
he  did,  November  22,  1871.     In  January,  1873,  Bicknell 
and  wife  conveyed  the   land  in  question,  with  other 
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lands  covered  by  the  thirty-five-thousand  dollar  mort- 
gage, to  Nancy  Nixon ;  and  July  1,  1873,  Nancy  Nixon 
and  her  husband,  Alfred  Nixon,  conveyed  the  same  to 
George  T.  Van  Hoesen  ;  and  on  the  first  day  of  July, 
1875,  Bonesteel  quitclaimed  his  interest  in  the  lands 
covered  by  the  thirty-five-thousand  dollar  mortgage, 
including  the  lands  in  question,  to  Van  Hoesen.  Thus, 
July  1,  1875,  upon  the,  record,  the  fee  title  of  the  land 
is  in  Van  Hoesen,  and  it  stands  unincumbered.  In  1877, 
while  the  title  is  in  Van  Hoesen,  the  land  is  sold  to  the 
plaintiff  for  the  taxes  of  1876,  and  November  4,  1880, 
he  receives  a  deed  therefor,  by  virtue  of  which  he  seeks 
to  quiet  his  title. 

We  now  consider  further  the  history  of  Bullard's 
equitable  claim.  Omitting  many  of  the  details  as  not 
essential  here,  it  may  be  said  in  brief  tliat  after  every 
resort  which  reason  could  suggest,  the  title  to  the  lands 
covered  by  the  thirteen-thousand  dollar  mortgage  so  failed 
that  BuUard  has  been  unable  to  recover  anything  on  his 
seven-thousand  dollar  claim,  the  security  for  which  he 
held  at  first  in  the  thirty-five-thousand  dollar  mortgage 
covering  the  land  in  question,  and  which  he  exchanged 
by  agreement  with  Bonesteel  for  an  interest  in  the  thir- 
teen-thousand dollar  mortgage.  We  think  it  clearly 
appears  that  this  failure  is  the  result  of  a  mutual  mis- 
take between  Bullard  and  Bonesteel  as  to  the  title  to 
the  lands  covered  by  the  last  mortgage.  After  a  failure  to 
realize  on  the  thirteen-thousand  dollar  mortgage  security, 
aft«r  the  plaintiff  had  his  tax  deed,  Bullard  instituted 
a  suit  against  Van  Hoesen,  Nancy  Nixon  and  Bicknell 
(serving  them  by  publication),  to  cancel  the  release  or 
reassignment  of  his  seven  thousand  dollar  interest  in 
the  thirty-five-thousand  dollar  mortgage,  and  to  rein- 
state and  foreclose  the  same,  and  a  decree  was  entered 
to  that  effect  in  his  favor.  Upon  such  decree  he  took 
execution,  and,  when  proceeding  to  sell  the  premises  in 
question,  this  action  was  commenced,  and  the  defendant 
sheriff  temporarily  enjoined.  To  a  clear  understanding 
of  appellant's  position  it  is  proper  to  state  that,  while  he 
denies  the  force  and  legal  effect  of  many  of  appellees* 
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equitable  claims,  he  asserts  that  beyond  controversy  the 
title  of  the  lands  so  vested  in  Van  Hoesen  as  to  divest 
it  of  all  prior  equities,  and  that  as  a  tax-title  holder  he 
takes  all  the  title  and  interest  of  Van  Hoesen.  This  is 
urged  upon  the  theory  that  Van  Hoesen  was  an  innocent 
purchaser.  In  the  case  of  Bullard  v.  Van  Hoesen  etal.^ 
wherein  the  reassignment  was  set  aside,  and  a  decree  of 
sale  ordered  for  Bullard,  Van  Hoesen  was  adjudged  not 
an  innocent  holder  ;  but  of  the  effect  of  that  decree  we 
may  speak  hereafter.  It  should  be  kept  in  mind  that 
the  plaintiflf  was  not  a  party  to  that  proceeding,  and  that 
the  suit  was  instituted  after  he  obtained  his  deed. 

If  Bullard  has  equities  which  may  prevail  over  the 
deed  of  the  plaintiff,  as  we  view  the  case,  it  is  because  of 
such    a   relationship  between  the  parties   during  the 
period  covered  by  the  tax-sale  proceedings  that  the  law 
will,  against  plaintiff's  objections,  hold  him  as  a  trustee, 
and  give  Bullard  the  benefits  arising  from  his  acts. 
What,  then,  was  that  relationship  ?    The  record  in  the 
case  is  90  voluminous  that  both  parties  have  felt  a 
necessity  for  apology  or  explanation.     We  cannot  set 
out  the  testimony.     That  plaintiff  was  from  1871  to  1882 
both  the  attorney  as  to  legal  matters,  and  the  agent  of 
Bullard  as  to  his  other  business  concerns  in  Humboldt 
county,   cannot  well  be    denied.     He  seems,  in  some 
sense,  to  deny  the  attorney  relationship  to  the  extent 
claimed,  but  the  history  of  the  business  so  connects  him 
therewith  that  he  must  be  held  as  occupying  a  trust 
relationship  as  to  the  business  of  Bullard  in  that  county. 
He  knew  of  the  assignment  of  the  seven-thousand  dol- 
lars' interest  in  the    thirty-five-thousand    dollar  mort- 
gage; he  knew  of  the  change  of   security  when   the 
interest  was  taken  in  the  thirteen-thousand  dollar  mort- 
gage; he  knew  of  the  failure  of  title,  and  was  attorney 
and  close  adviser  in  all  the  efforts  to  realize  on  the  new 
security;   he  knew  that  Bullard  was  without  security 
for  his  claim,  unless  equity  would  reinstate  him  to  his 
former   position  as  to  the  thirty-tive-thousand  dollar 
mortgage;  he  must  have  known  that,  as  between  Bullard 
and  Bonesteel.  Bullard  should  be  reinstated,  and  that 
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equity  would  reinstate  him  to  his  former  security.  The 
tenor  of  the  correspondence  indicates  that  Bullard 
relied  on  the  plaintiff  to  watch  his  interests,  and  advise 
him.  In  August,  1872,  in  a  letter,  he  says  :  *'  Please 
keep  me  posted  in  regard  to  all  matters  affecting  my 
interests  there.'*  Judging  from  the  subject-matter  of 
the  many  letters  which  followed,  we  must  believe  that 
the  phiintiff  undertook  the  trust.  Bullard  had  col- 
lections of  rent  and  otherwise  to  be  made,  and  these  had 
the  care  of  the  plaintiff.  In  other  cases  where  lands  had 
been  sold  for  taxes  Bullard  was  advised  by  plaintiff  to 
buy  in  the  certificates  with  a  view  of  aiding  his  claims 
thereby.  In  1878,  after  the  land  in  dispute  had  been 
sold  for  taxes,  and  the  period  of  redemption  was  running, 
plaintiff  informed  Bullard  of  the  status  of  the  lands  in 
sections  29  and  30  as  to  taxes,  and  especially  informed 
him  that  *' thirty  had  been  sold  for  taxes."  We  under- 
stand that  his  excuse  for  not  mentioning  the  sale  of  the 
lots  in  section  28  for  taxes  is  that,  before  the  sale,  the 
land  had  passed  irretrievably  beyond  the  reach  of  Bul- 
lard as  security  for  his  claim. 

We  think  this  depends  upon  whether  or  not  Van 
Hoesen  was  a  good-faith  purchaser,  and  this  brings  us 
to  consider  that  question,  and  we  say  upon  the  facts  of 
the  case,  as  disclosed  by  the  record,  there  is  consider- 
able to  impeach  his  innocence  or  good  faith.  The 
writer  of  this  opinion  has  serious  doubts  of  any  binding 
effect  of  the  decree  in  the  case  of  Bullard  v.  Van 
Hoesen  et  al.  to  set  aside  the  reassignment.  But  the 
petition  in  that  case  was  sent  by  Bullard  to  the  plaintiff, 
and  he  knew  its  contents.  He  knew  of  the  proceedings 
against  Van  Hoesen,  and  the  decree  against  him.  We 
think  Van  Hoesen  must  have  known  of  that  when  he 
gave  his  testimony  in  this  case.  Plaintiff  certainly  did. 
That  case  impeached  the  good  faith  of  the  transaction 
when  the  sale  was  made  to  Van  Hoesen.  The  testimony 
of  Van  Hoesen  in  this  case  contains  no  denial  of  bad 
faith;  no  statement  in  reference  thereto.  The  record 
discloses  that  Van  Hoesen  paid  nothing  for  tke  land. 
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The  deed  shows  a  consideration  of  sixteen  hundred  dol- 
lars, and  a  mortgage  was  given  for  the  same  amount. 
While  that  may  not  of  itself  show  bad  faith,  it  is,  in  its 
connection  in  this  case,  of  some  importance.  We  infer 
appellant's  position  to  be  that  the  law  presumes  the 
good  faith  of  Van  Hoesen,  and  that  the  burden  of  show- 
ing the  contrary  is  with  the  defendants.  Such  is  the 
general  rule;  but  with  the  relationship  established  as  in 
this  case,  and  where  the  trustee  is  claiming  the  title  to 
property  \\hich,  but  for  his  claim,  would  be  at  the  dis- 
posal of  his  cestui  que  trusty  and  he  seeks  relief  from 
the  rule  which  would  render  his  possession  one  of  trust, 
he  assumes  the  burden  of  showing  every  fact  essential 
to  his  claim.  If  the  tax  sale  had  occurred  with  Bicknell 
as  the  owner  of  the  land,  we  do  not  think  it  would  be 
claimed  that  the  plaintiff  could  have  bought  and  held 
the  title  against  Bullard,  and  hence  his  right  depends 
entirely  on  the  character  of  Van  Hoesen' s  holding.  With 
the  testimony  in  the  case,  that  holding  is,  at  the  best,  of 
doubtful  merit;  and,  with  the  burden  upon  the  plaintiff 
to  show  him  an  innocent  holder,  the  plaintiff's  title  is 
without  protection  in  that  respect. 

The  law  governing  the  conduct  of  attorneys  and 
agents  has  not  been  a  subject  of  discussion  by  counsel. 
It  is  well  defined,  and  especially  with  regard  to  attorneys, 
and  requires  the  utmost  good  faith.  Appellant  does  not 
seek  to  escape  the  force  of  the  rule,  whatever  it  may  be, 
and  we  think  that  with  the  utmost  good  faith  he  relied 
in  making  his  purchase  upon  his  understanding  of  the 
law, — that.  Van  Hoesen  having  the  title,  BuUard's 
interest  was  gone. 

Other  questions  are  presented  in  argument,  but  as 
our  holding  upon  the  questions  discussed  is  the  con- 
trolling one,  we  do  not  consider  them.  The  judgment 
below  is  Affirmed. 
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Eye  V.  Tasker  et  al. 

Partnership :  evidencb  to  prove.  The  note  sued  on  was  made  by 
'*Tasker  Brothers."  There  were  five  brothers  of  that  name  engaged 
at  the  same  place  in  a  somewhat  similar  business,  and  they  were 
all  made  defendants  on  the  ground  that  they  all  belonged  to  the 
firm  of  "Tasker  Brothers,"  and  the  jury  found  that  that  claim  was 
true  by  bringing  in  a  verdict  against  all  of  them.  Held  that  the 
evidence,  not  set  out  in  the  opinion,  was  sufficient  to  support  the 
verdict  on  appeal. 

Appeal  from   Jones    District    Court  —  Hon.    J.    H. 

Pbeston,  Judge. 

Filed,  January  29,  1889. 

Action  upon  a  promissory  note.  Trial  by  jury, 
and  verdict  and  judgment  for  plaintiff.  Defendants 
A.  C.  Tasker  and  T.  G.  Tasker  appeal. 

T.  0.  Ellison  and  M.  W.  Herrick^  for  appellants. 

E.  Keeler  and  /.   W.  Jamison^  for  appellee. 

Rothbook,  J. — The  not^in  suit  is  in  these  words: 

* 'Monmouth,  Iowa,  Jan.  15,  1887. 
"Six  months  after  date  we  promise  to  pay  to  order 
of  W.  Eye,  at  Monmouth,  Iowa,  five  hundred  dollars, 
with  interest  at  the  rate  of  ten  per  cent,  per  annum  until 
paid.  If  interest  is  not  paid  when  due,  the  same  shall 
draw  interest  at  the  rate  of  ten  per  cent.;  and,  if 
expenses  are  incurred  by  the  holder  in  consequence  of  the 
failure  to  pay  at  maturity,  the  undersigned  agree  to  pay 
a  reasonable  attorney's  fee,  if  suit  is  brought  on  this 
note. 

**Tasker  Brothehs, 
**{Onslow,  Iowa.)" 
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It  is  averred  in  the  petition  that  Tasker  Bros,  was 
a  partnership  composed  of  T.  G.  Tasker,  A.  0.  Tasker, 
W.  S.  Tasker  and  H.  L.  Tasker,  and  judgment  is 
demanded  against  each  of  them  for  the  amount  of  the 
note.  A.  C.  Tasker  and  T.  G.  Tasker  filed  an  answer, 
in  which  they  denied  that  they  were  at  any  time  mem- 
bers of  the  partnership  firm  of  Tasker  Bros.  The  sole 
question  tried  to  the  jury  was  whether  they  were  charge- 
able as  members  of  the  partnership  upon  the  promissory 
note  upon  wliich  the  suit  was  brought.  The  evidence 
to  sustain  the  issue  was  based  mainly  upon  the  acts  of 
the  appellants  in  connection  with  the  firm,  tending  to 
show  that  they  were  members  thereof,  or,  if  not  in  fact 
members,  that  they  were  liable  to  persons  dealing  with 
the  firm  as  having  held  themselves  out  as  actual  mem- 
bers. It  appears  that  there  were  five  brothers  named 
**Tasker,"  and  that  all  of  them  were  more  or  less  inter- 
ested together  in  farming,  and  in  dealing  in  live-stock, 
grain  and  hay,  in  Jones  county.  There  was  a  firm 
named  "Tasker  Bros."  The  defendants  claim  that  the 
firm  was  composed  of  H.  L.  Tasker,  W.  S.  Tasker  and 
J.  L.  Tasker,  and  that  the  appellants,  A.  C.  Tasker  and 
T.  G.  Tasker,  were  not  members  thereof .  The  appellants 
claim  that  they  were  members  of  another  partnership, 
under  the  name  of  "A.  C.  &  T.  G.  Tasker."  It  will 
thus  be  seen  that,  owing  to  the  fact  that  all  of  the  broth- 
ers %iere  engaged  in  somewhat  similar  business,  the 
public  would  be  likely  to  be  misled  as  to  their  actual 
relation  to  each  other.  The  main  ground  upon  which  a 
reversal  is  sought  is  that  the  evidence  was  not  sufficient 
,to  authorize  the  finding  that  appellants  were  chargeable 
as  partners.  It  is  not  our  purpose  to  review  the  evi- 
dence. It  is  enough  to  say  that  a  careful  examination 
of  the  whole  record  has  led  to  the  conclusion  that  we 
ought  not  to  disturb  the  verdict  of  the  jury. 

Complaint  is  made  of  the  refusal  to  give  two 
instructions  to  the  jury  at  the  request  of  the  defendants, 
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and  to  the  giving  of  the  fourth  paragraph  of  the  charge 
of  the  court.  We  find  no  error  in  these  rulings,  and  are 
of  opinion  that  we  need  not  set  out  nor  discuss  the 
instructions.  Indeed,  the  issue  was  so  plain  and  well 
defined,  and  the  law  governing  the  same  is  so  well 
xinderstood,  that  it  would  be  a  marvel  if  any  court  should 
fail  to  properly  instruct  the  jury. 

Affibmeo. 
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Randolf  V.  The  Town  of  Bloomfield. 

Pleading:  waivbb  of  bsbob  bt  answebinq.  Error,  if  any 
there  was,  in  oyerruling  defendant's  motion  to  require  plaintiff  to 
make  his  petition  more  specific,  was  waived  by  answering  the  peti- 
tion.   (  See  cases  cited  in  opinion.) 

Nuisance :  to  homestead  :  mbasubb  of  damaobs.  The  owner 
of  a  homestead,  in  an  action  to  recover  for  a  nuisance  affecting 
his  homestead  and  the  health  and  comfort  of  his  family,  is  not 
limited  to  the  damages  sustained,  by  reason  of  the  depreciation  of 
the  rental  value  of  the  property,  but  is  entitled  to  recover  for  the 
inconvenience  and  discomfort  suffered,  and  the  deprivation  of  the 
comfortable  enjoyment  of  the  property  by  himself  and  family.  (See 
cases  cited  in  opinion.) 


:  SEWBB :    DAMAGES :  evidenob  as  to  otheb  sewers.  In  an 

action  for  damages  caused  by  a  sewer  which  emptied  near  plaintiff's 
premises,  evidence  that  another  sewer  of  similar  construction  and 
use  did  not,  at  its  outlet,  produce  offensive  smells  was  properly 
excluded. 

Fraotioe :  evidence  omitted  by  OYSBSiaHT :  presumption  in 
FAVOB  of  TRIAL  OOUBT.  Where  plaintiff,  after  resting  his  case, 
asked  leave  to  introduce  further  evidence  on  the  ground  of  over- 
versight,  and  he  was  allowed  to  introduce  it,  this  court  will  pre- 
sume, in  the  absence  of  proof  to  the  contrary,  that  the  court  found 
it  be  to  a  case  of  oversight  or  inadvertence,  and  so  admitted  the 
evidence  under  the  statute  authorizing  its  admission  in  such  a 
case. 

Nuisanoe:  damaoes:  nuisanoe  kept  by  plaintiff  :  oontbib- 
UTOBY  NEauQENCE.  In  an  action  to  recover  for  damages  caused 
by  a  nuisance,  the  fact  that  plaintiff  himself  was  guilty  of  keeping 
a  nuisance  resulting  in  similar  damages  to  himself  cannot  defeat 
his  recovery.  The  doctrine  of  contributory  negligence  does  not 
apply  to  such  a  case. 
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AppecU  from  Davis  District  Court. — ^Hon.  Ohas.  D. 

Leggett,  Judge. 

Filed,  January  29,  1889. 

Action  to  recover  for  a  nuisance  caused  by  defend- 
ant constructing  and  maintaining  a  sewer,  which  emptied 
into  a  street,  near  plaintiff's  dwelling  house.  There 
was  a  judgment  upon  a  verdict  for  plaintiff.  Defendant 
appeals. 

8.  8.  Carruthers  and  F.  W.  Moore^  for  appellant. 

Payne  &  JEichelberger^  for  appellee. 

Beck,  J. — ^I.  The  cause  will  be  disposed  of  by 
considering  the  objections  made  by  defendants  to  the 
1  pxaADiH©-  judgment,  in  the  order  of  their  discussion 
SJS?by*'  ^y  counsel.  The  petition  alleges  that  the 
antwerinff.  nuisaucc  rendered  plaintiff's  dwelling  **less 
habitable,"  and  the  smells  emanating  therefrom 
detracted  from  the  enjoyment  thereof,  and  produced 
''intolerable  physical  discomforts  to  plaintiff  and  his 
family,  causing  sickness  in  his  family,"  to  the  great 
damage  of  plaintiff,  etc.  The  defendant  moved  the  dis- 
trict court  for  an  order  requiring  plaintiff  to  make  his 
I)etition  more  specific,  so  as  to  show  the  nature  of  the 
sickness  of  plaintiff's  family,  its  duration,  etc.,  and 
other  matters.  The  motion  was  overruled.  The  defend- 
ant answered  the  petition,  and  thereby  waived  the  error, 
if  any  there  was,  in  overruling  the  motion.  Kline  v. 
K.  a,  8t.  /.  &  C.  B.  Ry.  Co.^  60  Iowa,  666;  Coakley  v. 
McCarty^  34  Iowa,  106. 

II.  The  district  court  held  in  the  instructions  that 
plaintiff  was  not  limited  in  his  recovery  to  the  damages 
8.  NuMAMci :  sustained  by  reason  of  the  depreciation  of 
meSSSJfS?*^'  the  rental  value  of  the  property,  but  was 
damaires.  entitled  to  recover  for  the  inconvenience 
and  discomfort  suffered,  and  the  deprivation  of  the  com- 
fortable enjoyment  of  the  property  by  himself  and  his 
family.     We  think  the  instructions  are  correct.      The 
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premises  which  the  nuisance  affects  were  occupied  by 
plaintiff  and  his  family  as  his  homestead.  Surely  it 
would  be  vain  to  endeavor  to  determine  plaintiff's 
damages  by  inquiring  as  to  the  rental  value  of  his  home- 
stead. It  was  not  for  rent,  and  may  not  have  been  so 
constructed  or  so  located  as  to  be  sought  for  by  tenants. 
Yet  it  may  have  been  well  adapted  to  the  wants,  con- 
venience and  tastes  of  plaintiff  and  his  family.  To 
them  it  was  a  home,  and  the  deprivation  of  the  comforts 
enjoyed  by  plaintiff  and  his  family  could  not  be  com- 
pensated by  estimating  its  rental  value  alone.  Wood, 
Nuis.,  sec.  866 ;  8  Suth.  Dam.  416 ;  6  Amer.  &  Eng. 
Cyclop.  Law,  p.  88,  sec.  9,  2&  ;  Brown  v.  Railway  Co.j 
80  Mo.  457;  Pierce  v.  Wagner,  29  Minn.  866;  18  N.  W. 
Rep.  170  ;  Emery  v.  Lowell,  109  Mass.  210.  The  law 
requires  that  plaintiff  be  compensated  for  the  injury  he 
has  sustained  by  the  nuisance.  This  court  has  held  that 
the  measure  of  damages  for  trespass  to  real  property  is 
not  complete  unless  the  owner  be  compensated  for  the 
use  and  enjoyment,  if  he  be  deprived  thereof.  0ra£ssle 
v.  Carpenter,  70  Iowa,  166.  While  rental  value  may  be 
the  subject  of  inquiry  in  some  cases  in  order  to  deter- 
mine the  damages,  it  is  plain  that  when  the  enjoyment 
of  a  homestead,  as  in  this  case,  was  destroyed  or  dimin- 
ished, the  true  rule  for  the  measure  of  damages 
requires  the  owner  to  be  compensated  therefor.  In 
Shively  v.  0.  R.,  I.  F.  &  N.  W.  Ry.  Co.,  74  Iowa,  169, 
and  in  Loughran  v.  City  of  Des  Moines,  72  Iowa,  882, 
instructions  were  approved  which  hold  that  recovery  for 
the  depreciation  of  the  rental  value  of  property 
occupied  by  the  plaintiffs  as  a  homestead,  caused  by  a 
nuisance,  may  be  recovered;  but  it  is  not  held  that  no 
other  element,  as  the  deprivation  of  the  comfortable 
enjoyment  of  the  property,  cannot  be  considered  in 
determining  the  damages.  No  such  question  was  made 
in  either  case.  In  the  last-named  case  it  was  held  that 
damages  resulting  from  loss  of  time,  and  expenses 
incurred  by  sickness  caused  by  the  nuisance,  should  be 
allowed* 
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III.  The  defendant  proposed  to  prove  that  another 
sewer  of  similar  construction  and  use  did  not,  at  its  oat- 

3  .  ^^^,    let,  produce  offensive  smells.    The  evidence 

Janwj^eTi-  y^^Q  rightly  excluded,  for  the  reason,  if  no 
other  iewen.   other,  that  the  evidence  did  not  propose  to 

show  that  the  two  sewers  were  alike  in  the  construc- 
tion, and  in  their  use  were  not  subject  to  different  con- 
ditions. The  sewers  may  have  been  similar  in  their  use 
and  construction,  and  yet  differ  as  to  consequence  of 
their  use.  It  may  be  that  if  they  were  alike,  or  the 
same,  in  their  construction  and  use,  the  effects  of  the  use 
of  each  would  have  been  alike. 

IV,  After  plaintiff  had  rested  his  case,  and  before 
the  argument  to  the  jury  had  been  commenced,  the 

4  PRAOTioHevi-  c^^^^  permitted  plaintiff,  against  defend- 
by'overStoh^  aut's  objectiou,  to  introduce  evidence  to 
FnftSSr of "  show  the  depreciation  in  the  rental  value  of 
trial  ooDrt.      the    property,     caused   by    the   nuisance. 

Counsel  for  defendant  admit  that  if  there  had  been  any 
oversight  in  the  introduction  of  the  evidence  it  would 
have  been  rightly  admitted  under  the  statute.  We  will 
presume  that  the  district  court  found  it  to  be  a  case  of 
oversight  or  inadvertence.  The  motion  was  based  upon 
that  ground,  and,  in  the  absence  of  proof  to  the  con- 
trary, we  will  hold  that  the  court  ruled  rightly,  and  in 
so  ruling  found  the  existence  of  such  oversight  or  inad- 
vertence. 

y.    The     defendant     asked     certain    instructions 
intended  to  apply  the  doctrine  of  contributory  negli- 
5.  notbakct-      S^^<^  to  the  case,  on  the  ground  that  plain- 
BwoeSwpt^  tiff    had    maintained    nuisances     himself, 
Eri^tOTy^Si-  ^^^^^    caused   offensive  smells    upon    his 
liffenoe.  premises.      The    injury   complained   of  by 

plaintiff  is  a  nuisance  maintained  by  defendant.  Now, 
it  is  very  plain  that  plaintiff,  by  maintaining  another 
nuisance,  would  not  contribute  to  the  injury  caused  by 
defendant's  nuisance.  He  would  cause  a  separate  and 
additional  injury,  resulting  from  wholly  different  acts 
from  those  done  by  defendant.  He  would  not  con- 
tribute  to  the  injury  done  by  defendant,    but   would 
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commit  another  injury.  It  is  very  plain  that  the  doc- 
trine of  contributory  negligence  does  not  apply  to  the 
case.  Bat  if  plaintiff  did  maintain  another  nuisance, 
this  should  be  considered  in  determining  the  extent  of 
defendant' s  liability.  Upon  this  point  the  district  court 
gave  the  jury  correct  instructions. 

VI.  The  verdict  is  sufficiently  supported  by  the 
evidence.  While  there  is  the  usual  conflict,  it  cannot 
be  said  that  on  any  point  there  is  an  absence  of  all  evi- 
dence to  support  the  findings  of  the  jury. 

Affibmeb. 
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Shepabd  v.  The  Chicago,  Rook  Island  and  Pacific 

Railway  Company. 

1.  Evidenoe:  brbob  m  ADMnriNa:  cured  by  CHABaB  of  ooxtbt. 
Error  in  admitting  improper  evidence  is  cured  by  an  instruction 
which  withdraws  it  from  the  consideration  of  the  jury. 

3.  Bailroads:  bjbotion  of  passbngbb:  xbasubb  of  dakagbs* 
IN8TBU0TI0N.  In  this  action  for  damages  for  being  wrongfully 
ejected  from  the  defendant's  train,  the  court  instructed :  '*  When  a 
passenger  is  wrongfully  compelled  to  leave  a  train,  and  suffer  insult 
and  abuse,  the  law  does  not  exactly  measure  his  damage,  but  it 
authorizes  the  jury  to  consider  the  injured  feeUngs  of  the  party, 
the  indignity  endured,  the  humiliation,  wounded  pride,  mental 
suffering,  and  the  like,  and  to  allow  such  sum  as  the  jury  may  say 
is  right."  Hddt  especially  in  view  of  the  whole  charge,  that  this 
instruction  was  not  subject  to  the  objection  that  it  authorized  an 
allowance  of  exemplary  damages ;  because  damages  may  properly 
be  allowed  for  mental  suffering  caused  by  indignity  and  outrage, 
whether  connected  with  physical  suffering  or  not,  and  such  dam- 
ages are  compensatory,  and  not  exemplary. 

8.  New  Trial :  misoonduct  of  oounsbl  :  disobbtion  of  ogubt.  If  it 
was  misconduct  on  the  part  of  the  plaintiff  *s  attorney,  in  his  closing 
remarks  to  the  jury,  and  in  the  absence  of  the  judge,  to  comment 
upon  a  case  which  had  been  read  to  the  court  in  the  hearing  of  the 
jury,  the  granting  of  a  new  trial  on  that  ground  was  a  matter  for 
the  sound  discretion  of  the  trial  court,  whose  action  cannot  be  set 
aside  without  a  showing  of  the  abuse  of  that  discretion.  (See 
George  v.  Swafford^  76  Iowa,  491.) 
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Appeal  from    Wapello  District  Court. — Hon.   Dell 

Stuart,  Judge. 

Piled,  Januaby  29,  1889. 

Action  to  recover  damages  alleged  to  have  been 
caused  by  wrongful  acts  on  the  part  of  defendant.  The 
cause  was  tried  to  a  jury,  and  a  verdict  and  judgment 
rendered  for  plaintiff.    The  defendant  appeals. 

Thos.  8.  Wright  and  McNett  A  Tisdale,  for  appel- 
lant. 

Roberts  &  3pps  and  E.  L.  Burton^  for  appellee. 

Robinson,  J. — The  petition  alleges  that  plaintiff, 
on  the  twenty-third  day  of  August,  1886,  procured  of 
defendant  a  railway  ticket  from  Ottumwa  to  Knoxville, 
Iowa,  and  return  by  way  of  Knoxville  Junction  ;  that 
on  said  day  she  took  passage  on  a  freight  train  of 
defendant,  at  Ottumwa,  for  the  purpose  of  going  to 
Knoxville ;  that  when  the  conductor  examined  her  ticket 
he  agreed  to  notify  her  when  to  change  cars,  and  to  give 
her  an  opportunity  to  change  cars  at  Knoxville  Junc- 
tion ;  that  she  at  that  time  told  the  conductor  that  she 
was  a  stranger  on  the  road ;  that  she  relied  on  said 
promise  of  the  conductor,  and  remained  on  the  train 
until  it  had  gone  two  or  three  miles  beyond  Knoxville 
Junction,  at  which  place  the  conductor  stopped  his 
train,  and  in  a  very  rude  and  insolent  manner,  and  by 
the  use  of  rough  and  abusive  language,  compelled  and 
forced  plaintiff  to  leave  the  train,  against  her  protest, 
in  a  steep  and  dangerous  place  in  the  road,  with  a  heavy 
basket  of  baggage  and  her  infant  child ;  that  the 
weather  was  intensely  warm,  and  plaintiff  was  com- 
pelled to  walk  the  distance  back  to  Knoxville  Junction, 
and  carry  her  child  in  her  arms,  and  leave  the  baggage 
by  the  roadside ;  that  in  consequence  of  what  they  were 
compelled  to  endure  she  and  her  child  became  sick, 
and  she  was  compelled  to  give  the  child  additional  carQ, 
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watching  and  medicine ;  tliat  by  reason  of  said  wrong- 
ful acts  of  the  conductor  plaintiff  suffered  great  bodily 
pain  and  mental  anguish  ;  that  she  was  thereby  humili- 
ated, insulted,  and  greatly  wronged,  and  suffered  dam- 
ages in  consequence  in  the  sum  of  four  hundred  and 
ninety -five  dollars.  The  answer  contains  a  general  denial, 
and  alleges  that  if  .plaintiff  received  any  injury,  or  suf- 
fered any  damages,  they  were  the  result  of  her  own 
negligence  and  wrongful  acts,  and  that  defendant  is 
in  no  manner  responsible  therefor.  The  verdict  and 
judgment  were  for  the  sum  of  three  hundred  dollars 
damages. 

L    The  evidence  submitted  on  the  part  of  plaintiff 
tended  to  sustain  the  allegations  of  her  petition.    Much 

of  it  was  objected  to  by  defendant.      Some 
**  5S"S!ai-     of  the  evidence  offered    by    defendant    to 
^'^SJiS'S?'  prove  its  rules  and  customs  in  regard  to  car- 
~"''  rying  passengers  on  freight  trains,  and  the 

stopping  of  such  trains  at  depots,  was  rejected.  Coun- 
sel for  appellant  discuss  various  questions  based  on  the 
rulings  of  the  court  in  admitting  and  rejecting  evidence, 
which  we  do  not  find  it  necessary  to  consider  in  detail, 
for  the  reason  that  the  evidence  as  to  which  the  rulings 
were  made  was  necessarily  withdrawn  from  the  consider- 
ation of  the  jury  by  the  charge  of  the  court.  The  charge 
specified  the  obligations  and  duties  of  defendant  and  its 
employes  in  regard  to  stopping  at  stations,  notifying 
passengers  when  to  change  cars,  and  carrying  them  to 
their  destination.  That  was  followed  by  this  para, 
graph:  *' These  general  duties  of  the  railway  company 
are  defined  that  you  may  have  them  out  of  the  way. 
They  are  not  really  involved  in  this  case,  and  should  not 
have  your  attention  further  than  yon  should  not  be 
influenced  by  the  arguments  made  in  your  presence  con- 
cerning them.  The  material  question  for  you  to  deter- 
mine is  this :  Did  the  conductor,  in  a  rough  and  rude 
manner,  compel  the  plaintiff  to  leave  the  train,  as 
claimed  by  her?"  The  jury  were  also  told  that  they 
need  not  consider  how  plaintiff  came  to  be  carried  past 
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Enoxville  Jnnctioii ;  that  they  were  to  "  consider  all  the 
evidence  bearing  on  the  question,  and  determine  where 
and  how  plaintiff  left  defendant's  train,  and  what  the 
conduct  of  the  conductor  was  towards  her,"  that  if  they 
found  that  ^'  plaintiff  left  the  train  at  her  own  request, 
as  claimed  by  the  defendant,  your  verdict  should  be  for 
the  defendant;"  and  that,  if  they  found  for  the  plaintiff, 
they  should  not  compensate  her  for  injury  to  her  health 
or  the  health  of  her  child,  nor  for  loss  of  time  ;  that  her 
damage  must  be  nominal,  or  based  on  the  wrongful  con- 
duct of  the  conductor.  Under  these  instructions,  all 
evidence  in  regard  to  the  management  of  the  train,  the 
neglect  of  duty  by  employes,  and  the  obligation  of  pas- 
sengers prior  to  the  time  the  train  left  Enoxville  Junc- 
tion, was  immaterial;  and  if  the  instruction  were 
followed,  evidence  of  that  character  which  was  admitted 
could  not  have  been  considered  by  the  jury.  It  would 
undoubtedly  have  been  the  better  practice  to  exclude  all 
improper  evidence  when  offered,  but  it  seems  to  have 
been  admitted  on  the  theory  as  to  plaintiff's  right  of 
recovery,  according  to  which  the  petition  was  drawn. 
Unless  we  adopt  the  rule  that  error  in  the  admission  of 
evidence  cannot  be  cured  during  the  trial,  we  are  of  the 
opinion  that  the  judgment  of  the  district  court  should 
not  be  disturbed  on  the  grounds  under  consideration. 
It  has  been  frequently,  and  we  think  properly,  held  that 
an  error  of  that  kind  can  be  so  cured.  Sullens  v. 
Chicago^  R.  I.  &  P.  Ry.  Oo.^  74  Iowa,  659,  and  cases 
therein  cited ;  State  v.  Schaffer^  74  Iowa,  7U7 ;  State  v. 
Postlewaity  14  Iowa,  449.  We  discover  no  ground  for 
believing  that  in  this  case  the  charge  of  the  court  was 
disi'egarded. 

IL  The  plaintiff  testified  that  after  the  train  left 
Enoxville  Junction  the  conductor  asked  her  where  she 
was  going,  to  which  she  answered,  "to  Enoxville 
city  ;"  that  he  then  said,  "  you  ought  to  have  changed 
cars  at  Enoxville  Junction,"  to  which  she  replied,  **Why 
didn't  you  tell  me  when  we  were  there?"  that  he  then 
told  her  she  must  get  off;  that  she  refused  to  get  off,  and 
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expressed  a  desire  to  remain  in  the  train  until  the  next 
station  was  reached ;  that  the  train  was  stopped,  and 
the  conductor  asked  plaintiff  if  she  was  going  to  get  off, 
tp  which  she  answered  that  she  was  not,  and  that  he 
would  have  to  take  her  back  to  KnoxviUe  Junction ; 
that  the  conductor  thereupon  told  her  with  much  pro- 
fanity to  get  off,  that  if  she  didn't  get  off  he  would  kick 
her  off,  that  he  was  tired  of  ''damn  niggers,"  and  that 
she  must  get  off  there ;  that  he  threw  her  bundle  off, 
and  took  her  baby  onto  the  ground,  and  that  she 
finally  followed  ;  that  he  left  her  standing  on  the  track, 
and,  as  the  train  started,  said,  ''I  don't  care  a  damn, 
what  you  do."  We  have  not  given  all  nor  the  worst  of 
the  language  alleged  to  have  been  used  by  the  con- 
ductor. The  testimony  of  plaintiff  was  corroborated  by 
another  witness.  It  is  proper  to  say  that  all  testimony 
of  that  character  was  denied  by  the  conductor  and  by 
one  other  person,  and  that  the  evidence  on  the  part  of 
plaintiff  was  not  in  all  respects  consistent  and  satisfac- 
tory; but  the  witnesses  testified  in  the  presence  of  the 
jury,  who  were  able  to  note  the  appearance  of  the  wit- 
nesses, and  their  manner  of  testifying,  and  were  there- 
fore better  able  than  we  can  be  to  judge  of  the  weight  to 
which  the  testimony  of  each  witness  was  entitled.  Under 
the  well-known  rules  of  practice,  the  verdict  cannot  be 
disturbed  by  us  because  of  a  doubt  in  our  minds  as  to 
the  preponderance  of  the  evidence  being  with  plaintiff. 
The  court  gave  to  the  jury  the  following  as  a  part 
of  its  charge :  "  Where  a  passenger  is  wrongfully 
2.  Railroads:  Compelled  to  Icave  a  train,  and  suffer  insult 
pwSrageK  ^^^  abuse,  the  law  does  not  exactly  measure 
?a^M:ta-  ^^  damage,  but  it  authorizes  the  jury  to 
itaruoflon.  cousider  the  injured  feelings  of  the  party, 
the  indignity  endured,  the  humiliation,  wounded  pride, 
mental  suffering,  and  the  like,  and  to  allow  such  a  sum 
as  the  jury  may  say  is  right."  That  paragraph  of  the 
charge  is  criticised  by  counsel  for  appellant  as  author- 
izing an  allowance  by  the  jury  of  exemplary  damages. 
It  was  held  in  McKinley  v.  Chicago  &  N,  W.  Ry.  Co.^ 
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44  Iowa,  816,  that  oompensatory  damages  might  be 
allowed  for  mental  suffering,  caused  by  outrage  and 
indignity,  and  that  it  was  proper  to  take  into  consider- 
ation the  wounded  feelings  of  the  person  who  suffered 
the  wrong.  If  these  things  may  be  considered  in  con- 
nection with  physical  suffering  in  estimating  actual 
damages,  we  know  of  no  reason  which  forbids  their 
being  considered  in  the  absence  of  physical  suffering. 
It  is  said  that  the  ^ ^mental  pain,"  contemplated  by  the 
court  in  the  case  last  cited,  includes  something  more 
than  mere  injured  feelings  or  wounded  pride,  and  that 
the  latter  can  be  considered  only  where  malice  is  alleged 
and  proven,  and  where  there  has  been  proof  of  actual 
bodily  injury.  We  do  not  think  the  claim  is  well 
founded.  Humiliation,  wounded  pride,  and  the  like, 
may  cause  very  acute  mental  anguish.  The  suffering 
caused  would  undoubtedly  be  different  in  different  x>er- 
sons,  and  no  exact  rule  for  measuring  it  can  be  given. 
In  ascertaining  it  much  must  necessarily  be  left  to  the 
discretion  of  the  jury  as  enlightened  by  the  charge  of  the 
court  The  charge  given  in  this  case,  as  a  whole, 
confined  the  jury  to  an  allowance  for  compensatory 
damages. 

III.  Objections  are  made  to  some  portions  of  the 
charge  on  the  ground  that,  although  they  were  correct 
as  abstract  statements  of  law,  they  were  not  applicable 
to  the  facts  of  this  case.  We  do  not  think  the  objec- 
tions are  well  founded.  Some  portions  of  the  charge 
were  more  elaborate,  perhaps,  than  the  case  required, 
but  the  portions,  to  which  the  objections  we  are  consid- 
ering were  made,  were  designed  to  make  clear  to  the 
jury  the  law  which  should  govern  their  deliberations. 

lY.  An  attorney  for  the  appellee,  during  his  clos- 
ing remarks  to  the  jury,  commented  upon  a  case  which 
8.  kbw  trial:  had  been  read  to  the  court  in  the  hearing  of 
^onHsef-^dL-^^  the  jury.  Appellant  alleges  that  in  this 
^^  ^'  there  was  misconduct,  and  made  it  a  ground 
of  its  motion  for  a  new  trial.  The  comments  were  made 
during  the  absence  of  the  judge,  and  do  not  seem  to  have 
been  called  to  his  attention  until  after  the  cause  had 
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been  submitted  to  the  jury,  a  verdict  returned,  and  a 
motion  for  a  new  trial  filed.  The  matter  of  which  com- 
plaint is  made  was  argumentative  in  its  character,  and 
was  not  an  attempt  to  strengthen  the  case  of  plaintiff 
by  stating  alleged  facts  pertinent  to  the  issues,  but  not 
sustained  by  the  record.  Under  these  circumstances,  if 
there  was  in  fact  misconduct  as  charged,  no  abuse  of  the 
discretion  of  the  court  in  refusing  to  set  aside  the  ver- 
dict on  that  ground  is  shown.  George  v.  Swafford,  76 
Iowa,  491.  We  discover  no  sufficient  reason  for  rever- 
sing the  judgment  of  the  court  below.    It  is  therefore 

Affibmsd. 


Probebt  &  Armbrustbr  •  V.  Anderson. 

1.  Pleading:  DSNYn^a  siqnatubb  to  papbb  subd  on  :  burden  of 
proof.  In  an  action  upon  a  contract  which  plaintiffs  claimed  to 
own  by  virtue  of  a  written  but  lost  assignment  from  the  original 
owner,  defendant  denied  generally  the  allegations  of  the  petition. 
Held  that  this,  without  a  special  denial  of  the  signature  to  the 
alleged  assignment,  put  in  issue  the  execution  of  the  assignment 
and  plaintiffs'  ownership  of  the  claim,  and  cast  upon  plaintiffs  the 
burden  to  establish  the  existence  of  the  assignment,  and  to  show,  at 
least,  its  substance,  and  that  it  was  of  force  when  the  action 
was  commenced,  and  when  a  judgment  was  demanded  thereon. 
(See  Code,  sec.  2780.) 

2,  InatraotionB :  BEFSBRiHa  to  PLBADnvos.  The  court  directed  the, 
jury  to  find  for  plaintiffs  unless  they  found  that  the  signature  of 
the  defendant  was  obtained  by  fraud  '*  as  alleged  in  the  answer." 
Held  that  this  reference  to  the  answer  was  not  error,  because  the 
substance  of  the  answer  had  been  stated  in  a  previous  instruction, 
to  which  the  jury  was  referred  by  the  language  used. 

Appeal  from   Wright  District  Court. — Hon.  John  L. 

Stevens,  Jndge. 

Filed.  Januart  29. 1889. 
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Action  upon  a  contract  for  the  purchase  of  a 
twine-binder  harvester.  There  was  a  judgment  upon  a 
verdict  for  defendant.     Plaintiffs  appeal. 

Martin  &  Wamhach  and  Pillshury^  Moats  &  Moats^ 
for  appellants. 

Chase  &  Ohase^  for  appellee. 

Beck,  J. — I.    The  petition  declares  upon  a  contract 
in  the  form  of  an  order  executed  by  the  parties  for  the 
1.  plbadino:      pnrchase  of   a  twine  binder.      The  order 
MtSS^***"    expresses  the  terms  and  conditions  of  the 
ESien"^**""  purchase,  which  need  not  be  here  stated.   It 
proof.  jg  alleged  that  plaintiffs  are  the  assignees  of 

the  claim  upon  the  contract,  under  a  written  assign- 
ment, which  has  been  lost.  The  substance  of  the 
assignment  is  set  out  in  an  amended  petition.  The  defend- 
ant denies  generally  the  allegations  of  the  petitions, 
and  alleges  that  he  took  the  binder  upon  an  oral 
agreement  providing,  substantially,  that  he  should  try 
it,  and,  if  not  satisfied  with  it,  he  should  have  the  right 
to  return  it  without  any  liability;  that  at  the  solicitation 
of  the  sellers  of  the  machine  he  signed  what  was  repre- 
sented to  him  as  an  order  for  the  machine,  but  that  it  was 
represented  by  the  seller  that  defendant  would  in  no 
manner  be  liable  thereon,  unless  he  should  elect  to  pur- 
chase the  machine;  and  that  upon  trial  the  machine 
proved  unsatisfactory  and  defective,  and  defendant 
elected  not  to  purchase  it.  In  an  amended  answer  defend- 
ant admits  the  signature  to  the  contract,  but  says  it  was 
procured  by  fraud  and  misrepresentation  of  the  other 
party,  whereby  defendant  was  induced  to  believe  that 
it  was  nothing  more  than  an  order  for  the  machine,  and 
would  not  change  or  modify  the  oral  agreement  for  its 
purchase,  and  therefore  he  did  not  have  the  paper 
examined,  as  he  did  not  read  or  understand  the  English 
language. 

II.  By  instructions  given  to  the  Jury  they  were 
required  to  find  that  the  contract  was  owned  by  plain- 
tiffs before  rendering  a  verdict  for  them.     It  is  insisted 
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that,  as  there  is  no  denial  of  the  signatare  of  the 
assignment,  it  is  to  be  regarded  as  admitted,  under 
Code,  section  2780.  But  the  defendant's  answer  pat  in 
issue  the  execution  of  the  assignment,  and  plaintiffs' 
ownership  of  the  claim.  He  denies  that  the  claim  was 
transferred  by  the  assignment.  Certainly  the  existence 
and  effect  of  the  assignment  was  put  in  issue.  The 
burden  rested  on  plaintiffs  to  establish  the  existence  of 
the  assignment ;  to  show  the  substance,  at  least,  of  this 
instrument,  and  that  it  was  of  force,  or,  rather,  that  the 
contract  it  expressed  was  in  force,  when  the  action  was 
commenced,  and  when  a  verdict  and  judgment  were 
demanded  thereon.  The  instructions  given  to  the  jury 
are  in  accord  with  this  view.  But  counsel  insist  that 
there  was  no  evidence  authorizing  the  giving  of  these 
instructions.  We  think  otherwise,  and  that  it  was  an 
issue  to  be  determined  by  the  jury,  upon  which  there 
was  evidence,  whether  there  was  in  fact  an  assignment, 
and  whether  it  was  executed  before  the  suit  was  com- 
menced. 

IIL  An  instruction  directs  the  jury  to  return  a 
verdict  for  plaintiffs,  if  they  find  certain  facts,  unless 

the  signature  of  defendant  was  obtained  by 
'ref«r^**®     fraud,    *'as    alleged    in    the    defendant's 

answer."  It  is  insisted  that  this  is  a  refer- 
ence to  the  answer  to  determine  the  contents  thereof, 
and  is  therefore  erroneous.  But  a  preceding  instruc- 
tion states  the  substance  of  the  answer,  and  the  language 
objected  to  is  to  be  understood  as  a  reference  thereto. 

IV.  The  fourth  instruction  given  to  the  jury  states 
rules  as  to  fraud  by  false  representations.  Counsel 
insist  that  there  is  no  evidence  to  which  the  instruction 
is  applicable,  and  it  is  therefore  erroneous.  But  this 
position  is  not  supported  by  the  record,  which  presents 
evidence  tending  to  prove  that  plaintiffs'  assignors 
falsely  represented  the  substance  and  effect  of  the  instru- 
ment signed  by  defendant,  and  that  these  representa- 
tions were  believed  by  him,  and  he  was  thereby  induced 
to  sign  the  paper. 
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V.  It  cannot  be  said  that  the  verdict  is  so  wholly 
without  the  support  of  the  evidence  as  to  require  it 
to  be  set  aside.  Upon  some  points  of  the  case  the 
evidence  is  weak,  but  upon  none  is  there  such  an 
absence  of  proof  as  to  authorize  the  conclusion  that  the 
verdict  is  the  result  of  passion  or  prejudice.  The  judg- 
ment of  the  district  court  is 

Affirmed. 
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1.  Mortgage:  purchase  of  legal  title  bt  HOBTOAaEB:  laEROEB.  A 
father  held  a  first  mortgage  on  his  son's  land.  Afterwards  he  pur- 
chased the  land  for  a  given  sum,  paying  in  cash  the  difference 
between  that  sum  and  the  amount  of  the  mortgage.  The  father 
did  not  at  this  time  know  of  any  junior  liens  on  the  land,  but  he 
did  not  give  up  the  note  and  mortgage,  and  the  latter  was  not 
cancelled  of  record.  Held  that  there  was  no  merger  of  the  mort- 
gage in  the  legal  title,  but  that  it  remained  the  first  lien  in  his 
hands  and  those  of  his  assignee.    (See  cases  dted  in  opinion,) 

8.    : :  AOcouNTiNa  to  junior  ubn-holdebs  fob  bents 

AND  PBOFITB.  Where  a  mortgagee  buys  the  legal  title  to  the  mort- 
gaged land,  although  his  mortgage  is  not  merged  therein  in  favor  of 
junior  lien-holders,  he  is  not  required,  in  the  adjustment  of  liens, 
to  account  to  them  for  the  rents  and  profits  of  the  land  for  the  time 
he  has  enjoyed  it  under  his  deed. 

8.  Gift:  executed:  what  is  not:  indorsement  on  note.  A 
father  held  his  son's  note  and  a  mortgage  on  his  land  as  security. 
At  one  time  he  made  an  indorsement  on  the  note  as  of  a  sum  paid 
thereon,  but  there  was  no  payment,  and  the  intention  of  the 
father  was  to  make  him  a  gift  of  the  amount.  The  indorsement 
and  the  father's  intention  were  not  made  known  to  the  son,  but 
afterwards  the  father  bought  the  mortgaged  land  of  the  son,  apply- 
ing the  full  amount  of  the  note  in  part  payment.  He  still  retained 
the  note  and  mortgage  as  a  Uen  against  the  land,  and  afterwards 
assigned  them  to  plaintiff,  having  first  erased  the  indorsement. 
Hdd,  as  against  junior  lien-holders,  in  an  action  to  foreclose  the 
mortgage,  that  there  was  no  executed  gift  to  the  son,  and  that 
plaintiff  was  entitled  to  judgment  for  the  full  amount  of  the  note. 
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Appeal  from  Aud/ubon  District  Court. — ^Hon.  H.  E. 

Deeheb,  Judge. 

Piled, January  30, 1889. 

Action  in  equity  to  foreclose  a  mortgage  upon  cer- 
tain real  estate.  The  defendants  Deere,  Wells  &  Co. 
are  creditors  of  the  defendant  L.  H.  Nelson,  the  mort- 
gagor, and  the  cause  involves  the  rights  of  the  plaintiff 
and  Deere,  Wells  &  Co.  to  subject  the  land  to  the  pay- 
ment of  their  claims  against  the  mortgagor.  There  was 
a  full  trial  upon  the  merits,  and  a  decree  was  entered 
which  was  not  satisfactory  to  either  party,  and  both 
appeal. 

S.  W.  Ednnay  John  M.  Origgs,  and  Ohas.  8.  Fogg^ 
for  plaintiff. 

Smith  &  Hare^  for  defendants. 

RoTHROOK,  J. — I.  The  defendant  L.  H.  Nelson  was 
the  owner  of  the  premises  in  controversy,  and  in  January, 

1880,    he  executed    the  mortgage    in  suit 

'purotaseof     to  his  father,    James  Nelson,  and  on  the 

mortgagee:      nineteenth  day  of  October,   1883,  he  exe- 

merger.  •  /  / 

cuted  a  warranty  deed  to  his  father  for  the 
land.  This  deed  was  not  delivered  to  James  Nelson 
until  the  twenty-fourth  day  of  November,  1883.  On  the 
nineteenth  day  of  the  same  month  Deere,  Wells  &  Co., 
who  were  creditors  of  L.  H.  Nelson,  commenced  an 
action  against  him  upon  their  claim,  and  levied  an 
attachment  upon  the  land.  Judgment  was  subsequently 
rendered  upon  the  claim,  and  Deere,  Wells  &  Co.  after- 
wards commenced  an  action  to  set  aside  the  deed  from 
L.  H.  Nelson  to  James  Nelson  as  fraudulent  and  void, 
and  also  claiming  that  in  any  event  their  attachment 
was  paramount  to  the  deed.  It  was  determined  in  that 
action  that  the  attachment  was  good  as  against  the  deed, 
but  the  question  as  to  the  right  of  James  Nelson  to 
interpose  his  mortgage  as  a  paramount  lien  was  left 
undetermined.    That  case  is  reported  in  73  Iowa,  186 
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After  the  decree  was  entered  in  the  district  court  in  that 
case,  James  Nelson  assigned  liis  mortgage,  and  note 
given  in  connection  therewith,  to  George  Gray, .  the 
plaintiff  herein. 

The  above  are  the  facts  in  the  case  as  they  appear 
on  the  face  of  the  record.  There  are  some  minor  ques- 
tions presented  in  the  pleadings,  and  argued  by  counsel, 
which  we  will  iirst  determine  without  much  elaboration. 
It  is  claimed  by  defendants  that  the  assignment  of  the 
note  and  mortgage  from  Nelson  to  Gray  was  fraudulent 
and  without  consideration,  and  that  the  plaintiff  is  not 
the  real  party  in  interest.  This  claim  has  no  foundation 
in  the  evidence.  The  assignment  was  valid,  and  it  trans- 
ferred to  the  plaintiff  all  the  rights  which  Nelson  had 
under  the  note  and  mortgage.  It  was  alleged  by  Deere, 
Wells  &  Co.  that  there  had  been  divers  payments  made 
and  credits  given  to  L.  H.  Nelson  on  the  indebtedness, 
which  were  not  shown  in  the  plaintiff 's  petition.  This 
claim  is  also  without  foundation.  It  aflSrmatively 
appears  that  L.  H.  Nelson  never  made  any  payment 
upon  the  debt.  It  appears  that  one  Stewart  commenced 
an  action  against  L.  H.  Nelson,  and  attached  the  land 
before  the  deed  was  delivered,  and  obtained  judgment, 
and  bought  the  land  at  sheriff's  sale  on  special  execu- 
tion, and  assigned  the  sheriff's  certificate  of  sale  to 
Deere,  Wells  &  Co.  It  is  claimed  by  Deere,  Wells  & 
Co.  that  this  is  a  valid  lien  upon  the  premises.  But  it 
appears  by  competent  evidence  that  a  redemption  was 
had  upon  the  sale.  The  cause  was  presented  to  the 
court  below  in  a  very  elaborate  manner.  There  is  much 
more  in  the  record  than  was  necessary  to  determine  the 
equities  of  the  contending  parties.  There  are  other 
minor  questions  presented  which  we  do  not  think 
proper  to  mention.  The  real  questions  in  the  case  are 
but  few,  and  we  will  now  proceed  to  consider  them. 

The  district  court  held  that  the  mortgage  in  suit  was 
not  merged  in  the  deed  made  by  L.  H.  Nelson  to  James 
Nelson.  This  is  the  main  question  in  the  case,  and  the 
defendants  contend  that  the  decree  in  this  respect  is  a 
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grievous  error.  It  has  long  been  settled  in  this  state 
that,  where  a  mortgagee  takes  a  conveyanoe  of  the 
mortgaged  property  from  the  mortgagor,  the  mortgage 
is  not  merged  in  the  deed,  where  it  is  the  intention  of 
the  mortgagee  and  to  his  interest  to  still  hold  the  mort- 
gage as  a  lien.  Wicker  sham  "o.  Reeves^  1  Iowa,  413 ; 
Vannice  v.  Bergin^  16  Iowa,  555 ;  lAnscott  v.  Lamarty 
46  Iowa,  815 ;  Woodward  v.  Davis^  53  Iowa,  697,  and 
other  cases.  In  some  of  the  cases  it  was  held  that  there 
was  no  merger,  even  where  the  mortgage  was  satisfied 
of  record  The  same  rule  as  to  merger  has  been  adopted 
by  all  courts  in  all  civilized  countries.  The  counsel  in 
this  case  have  made  this  plain  by  citing  a  very  large 
number  of  authorities.  We  may  say  that  when  a  prin- 
ciple is  so  well  settled  that  it  is  ^4aid  up  among  the 
fundamentals, '*  a  mere  reference  to  the  principle  is  suffi- 
cient. But  counsel  for  the  defendants  contend  that 
while  it  is  to  be  presumed  that  James  Nelson  intended, 
when  he  took  the  conveyance  of  the  land,  to  hold  the 
mortgage  lien,  if  it  should  be  to  his  interest  to  do  so  to 
protect  himself  against  conflicting  liens,  yet  that  pre- 
sumption is  overcome  by  the  testimony  of  James  Nelson 
in  the  case  between  the  parties  above  cited.  It  is  true 
that  in  that  case  he  claimed  that  he  intended  to  take 
the  whole  title  to  the  land,  and^  he  claimed  it  under  the 
deed.  This  is  the  intention  of  every  mortgagee  who 
takes  title  in  satisfaction  of  the  mortgage.  He  intends, 
as  between  himself  and  the  mortgagor,  to  hold  the  land 
under  the  conveyance.  The  rule  as  to  non-merger  has 
no  application,  except  as  to  conflicting  liens. 

It  is  necessary  to  state  some  of  the  circumstances 
surrounding  the  parties,  as  bearing  upon  the  equities 
arising  in  the  case.  James  Nelson  was  all  his  life  a  res- 
ident of  Vermont.  He  died  some  time  after  he  assigned 
the  note  and  mortgage  in  suit  to  the  plaintiff.  His  son, 
L.  H.  Nelson,  came  from  Vermont  to  this  state  some 
years  before  the  events  occurred  which  gave  rise  to  this 
litigation.  The  land  in  controversy  was  bought  of  one 
Stewart.     James  Nelson  paid  for  the  land,  and  had  it 
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conveyed  to  his  son,  who  executed  the  mortgage  to 
secure  part  or  all  of  the  purchase  money.  Some  time 
before  the  deed  was  made  the  sod  was  in  Vermont  on  a 
yisit,  and  some  preliminary  negotiations  were  had,  which 
may  be  said  to  have  resulted  in  an  offer  by  James 
Nelson  to  give  eighty-five  hundred  dollars  for  the 
land.  The  deed  was  sent  by  the  son  to  his  father  in 
pursuance  of  this  offer.  Immediately  upon  receiving 
the  deed  James  Nelson  sent  to  L.  H.  Nelson  about 
thirty-two  hundred  dollars  in  cash.  This  payment, 
added  to  the  amount  of  the  mortgage,  made  up  the 
eighty-five  hundred  dollars  purchase  money.  It 
is  not  claimed  that  this  was  not  the  full  value  of  the 
land.  At  the  time  the  payment  was  made  James  Nelson 
had  no  knowledge  that  any  one  claimed  to  have  a  lien 
on  the  land  by  attachment  or  otherwise.  The  note 
and  mortgage  were  not  surrendered  to  the  mortgagor, 
and  the  mortgage  yet  remains  uncancelled  of  record. 
The  evidence  shows  beyond  question  that  James  Nelson 
acted  in  the  utmost  good  faith.  He  had  no  intention 
to  surrender  his  mortgage  for  the  benefit  of  other  cred- 
itors of  L.  H.  Nelson.  The  doctrine  of  non-merger  has 
grown  up  in  equity  to  protect  just  such  claims  as  that 
of  James  Nelson  under  this  mortgage.  It  surely  would 
be  most  inequitable  to  hold  that  because  of  the  deed 
James  Nelson  extinguished  his  lien  of  more  than  four 
thousand  dollars  in  favor  of  the  creditors  of  his  son. 

II.    After  the  deed  was  made,  L.   H.  Nelson  sur- 
rendered the  possession  of  the  land  to  James  Nelson, 

2^ . .       and  it  was  occupied  and  cultivated  by  his 

^fwuen*  ^  tenants  aud  agents  In  fixing  the  amount 
ihto^Sif'  of  the  plaintiff's  lien  the  court  deducted 
profits.  from  the  amount  of  the  mortgage  the  rental 

value  of  the  land.  The  ground  of  this  ruling  was  that 
a  mortgagee  in  possession  should,  as  between  him  and  a 
junior  lien-holder,  account  for  the  rents  and  profits  of 
the  mortgaged  property.  It  is  true  that  a  senior  mort- 
gagee, who  takes  possession  of  the  mortgaged  premises 
under  a  sale  in  foreclosure,  will, on  redemption  by  a  junior 
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lien-holder  who  was  not  a  party  to  the  foreclosure  pro- 
ceedings, be  required  to  account  for  the  rents  and 
profits  during  the  time  the  possession  was  thus  held.  Ten 
EycJc  V.  Casad^  16  Iowa,  524  ;  Bunce  v.  Westy'^fH  Iowa, 
80,  and  cases  there  cited.  But  that  rule  has  no  appli- 
cation in  this  case.  If  James  Nelson  had  foreclosed  his 
mortgage,  or  if  he  had  taken  possession  under  his 
mortgage  without  more,  the  claim  of  defendants  that 
rents  should  be  deducted  from  the  mortgage  would  be 
within  the  rule  of  the  cited  cases.  But  he  held  the 
possession  of  the  land  as  a  purchaser.  He  actually  paid 
to  the  mortgagor  the  sum  of  thirty-two  hundred 
dollars  for  his  equity  of  redemption,  —  an  amount 
largely  in  excess  of  the  rents  and  profits.  If  the  mort- 
gagor had  held  the  possession,  he  would  not  have 
become  liable  for  rents  and  profits,  and  whatever  effect 
the  deed  had  as  a  conveyance  of  title,  as  against  a  junior 
lien-holder,  it  had  the  effect  to  operate  as  an  assignment 
of  the  equity  of  redemption.  Before  a  mortgagee  in 
possession  can  be  required  to  account  for  rents  and 
profits,  he  must  be  reimbursed  for  all  costs  and  expenses 
and  money  fairly  and  in  good  faith  paid  to  obtain  pos- 
session of  the  subject  of  the  mortgage.  We  think  the 
court  erred  in  holding  that  the  mortgagee,  or  the  plain- 
tiff who  is  his  assignee,,  should  account  for  rents  and 
profits. 

III.    It  appears  in  evidence  that  at  one  time  James 
Nelson  made  an  indorsement  on  the  note  secured  by  the 

mortgage,  which  indorsement  was  in  these 

*■  tedS'^hS  b'*'   words :     "  Received,  April  1,  1882,  six  hun- 

mwiJon'Sote.  ^^^  ^^^  ninety  four  dollars,  on  the  within 

note."  No  such  payment  was  made.  At 
the  time  of  the  endorsement  James  Nelson  intended  to 
make  a  gift  of  the  amount  indorsed  to  his  son.  He 
afterwards  changed  his  mind,  and,  when  the  deed  was 
delivered  and  the  amount  of  the  mortgage  taken  into 
account  as  purchase  money,  the  sum  indorsed  on  the 
note  was  not  deducted  therefrom.  When  the  note  was 
assigned  to  plaintiff  the  indorsement  was  erased.  L.  H. 
Nelson  did  not  at  any  time  know  that  the  indorsement 
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had  been  made.  The  court  deducted  the  amount  named 
in  the  indorsement  from  the  mortgage,  upon  the  ground 
that  it  was  an  executed  gift.  We  think  this  part  of 
the  decree  was  erroneous.  The  evidence  conclusively 
shows  that  there  was  no  acceptance  of  the  gift.  Besides, 
if  it  ever  had  any  validity  as  a  gift,  it  was  recalled  and 
cancelled  by  the  parties  thereto  when  James  Nelson 
bought  the  land  without  any  knowledge  of  any  lien 
thereon  other  than  his  own,  and  in  effect  collected  the 
full  amount  of  the  mortgage  from  his  son. 

The  cause  will  be  remanded  to  the  court  below, 
with  direction  to  enter  a  decree  of  foreclosure  for  the 
full  amount  of  the  note  and  mortgage,  without  any 
deductions.  The  result  here  is  that  the  decree  is 
affirmed  on  defendant's  appeal,  and  upon  plaintiff's 
appeal  it  is  Rbversed. 
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The  Town  of  Edenville  v.  The  Chicago,  Milwaukee         i48   230 
&  St.  Paul  Railway  Company. 

Cities  and  Towns :  streets  :  evidence  of  title  nr  foblio.  In 
this  action  to  compel  the  defendant  to  construct  a  crossing  at  the 
intersection  of  its  railway  with  an  alleged  street  of  plaintiff, 
plaintiff  had  the  burden  to  establish  that  the  alleged  street  was  a 
public  highway.  Held  that  that  fact  was  not  established  by  the 
introduction  of  a  duly  acknowledged  and  recorded  plat  of  the 
town,  made  in  1856,  without  showing  further  that  the  person  lay- 
ing oat  the  town  had  title  to  the  land.  (Compare  Porter  v.  Stone, 
51  Iowa,  873.) 

Appeal  from  Marshall  District  Court.'— Rotx.  John  L. 

Stevens,  Judge. 

Filed,  January  30,  1889. 

This  is  an  action  of  mandamus  to  compel  defen- 
dant to  construct  a  crossing  at  the  point  of  inter- 
section of  its  railway  with  an  alleged  street  of  the 
plaintiff  town.  The  district  court  denied  relief,  and 
plaintiff  appeals. 
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/.  M.  Parker^  for  appellant. 

Shortley  &  Cardell^  for  appellee. 

Reed,  C.  J. — Under  the  issue,  the  burden  was  on 
plaintiff  to  establish  that  the  alleged  street  is  a  public 
highway.  To  establish  that  fact  it  was  necessary  to 
prove  title  in  the  public.  It  introduced  a  plat  duly 
acknowledged  and  recorded  by  one  Rhodes  in  1866,  by 
which  the  strip  of  ground  was  dedicated  to  public  use 
as  a  street,  but  introduced  no  other  evidence  of  title. 
That  the  acknowledging  and  recording  of  the  plat  was 
sufficient  to  vest  the  public  with  whatever  interest 
Rhodes  possessed  is  certainly  true.  Code  1851,  sec. 
•  637.  It  does  not,  however,  show  that  he  had  any  title 
or  interest.  "  A  grant  to  the  public  is  not  established 
by  simply  showing  that  a  town  site  has  been  laid  out. 
The  party  claiming  benefits  from  the  grant  must  go 
further,  and  show  the  title  of  the  party  laying  out  the 
town,  and  thus  undertaking  to  make  the  grant." 
Porter  v.  Stone^  51  Iowa,  373.  The  present  case  is  gov- 
erned by  the  principle  applied  in  that.  There  was  no 
evidence  of  such  user  by  the  public  of  the  portion  of 
the  street  in  question  as  to  establish  the  highway  by 
prescription.  The  judgment  must  be  affirmed  on  this 
ground,  and  it  is  unnecessary  to  go  into  other  questions 
argued  by  counsel. 

Affirmed. 
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Belknap  v.  Belknap  etal. 

Beal  Estate:  tenants  m  common:  recovery  of  rent  by  one 
AOAIN8T  THE  OTHER.  Where  land  is  owned  by  tenants  in  com- 
mon, and  is  occupied  exclusively  for  a  number  of  years  by  a  part 
of  tbem  only,  and  there  is  no  agreement  to  pay  rent,  and  no 
demand  for  possession  is  made  of  the  occupying  tenants  and 
refused,  and  they  have  received  no  rent  from  third  persons,  they 
are  not  liable  to  pay  rent  to  their  co-tenants  who  have  not  been  in 
possession.    (See  opinion  for  oases  followed.) 

Appeal  from    Des    Moines    District    Court. — Hon. 

Chables  H.  Phelps,  Judge. 

Piled,  January  30,  1889. 

The  defendants  are  six  in  number,  and  are  the  wife 
and  children  of  a  brother  of  the  plaintiflf.  The  plain- 
tiff and  defendants  took  by  inheritance  from  a  common 
ancestor  a  quantity  of  land  in  Des  Moines  county.  In 
1884  a  suit  was  instituted  in  the  circuit  court  of  said 
county  by  the  plaintiflf  herein  against  the  defendants  for 
the  partition  of  said  land.  The  decree  in  said  suit 
awarded  to  the  plaintiflf,  as  heir,  six-fortieths  of  the 
land,  and  he  became  by  purchase  the  owner  of  three- 
fortieths  more,  purchased  from  other  heirs  not  parties 
to  this  suit.  The  defendants  in  this  suit  were  awarded 
the  other  thirty-one- fortieths  of  the  land.  The  decree 
of  partition  was  entered  in  the  district  court,  May  11, 
1886,  in  a  cause  known  by  number  as  "  3,466."  This  suit 
is  brought  to  recover  of  the  defendants  for  the  use  of 
plaintiflf 's  nine-fortieths  of  said  land  prior  to  the  parti- 
tion. The  defendants  aver  that  they  and  the  plaintiflf, 
prior  to  May  11,  1886,  owned  and  occupied  the  land  as 
tenants  in  common,  and  that  all  matters  and  things  set 
forth  in  plaintiflf 's  petition  in  this  suit  could  and  should 
have  been  adjudicated  in  said  suit  3,466,  and  that 
the  plaintiflf  is  therefore  estopped  from  recovery  in  this 
action.      After  the  close  of    the    testimony  the  jury 
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was,  on  motion  of  the  defendants,  instructed  to  return 
a  verdict  for  them  on  the  testimony  introduced,  and 
this  action  of  the  court  is  assigned  as  error. 

Newman  &  BlaJce^  for  appellant. 
8,  L.  Glasgow^  for  appellees. 

Granger,  J. — The  testimony  in  the  case,  other  than 
some  documentary  proofs  as  to  the  partition  suit,  and 
some  oral  testimony  as  to  the  rental  value  of  the  premises, 
is  as  follows :  ^^  F.  O.  Belknap,  I  am  plaintiff.  Six- 
fortieths  of  the  land  in  controversy  was  decreed  to  me, 
and  I  purchased  three-fortieths  after  decree.  I  brought 
suit  in  1880  (2,774)  and  tried  to  get  my  share  of  that 
real  estate.  Brought  second  suit  (3,466)  in  1884.  The 
rental  value  of  land  from  1880  to  1887,  inclusive,  per 
year,  is  three  ($3)  dollars  per  acre  for  cultivated  land, 
and  one  ($1.60)  dollar  and  fifty  cents  for  wood  and  pas- 
ture land."  ''i?l  O.  Belknap^  recalled.  For  six  years 
prior  to  September  1,  1887,  I  did  not  occupy  this  land, 
nor  did  any  person  for  me.  Defendant  occupied  it.  I 
never  got  any  rent  whatever."  Defendants'  motion 
asked  the  court  to  direct  a  verdict  for  them  **  on  the 
recorded  testimony  introduced,"  and  the  record  does  not 
dij9close  the  particular  reason  or  view  of  the  court  in 
so  doing.  The  facts  are  undisputed,  so  far  as  the 
plaintiff's  right  to  recover  is  concerned,  and  to  that 
extent  the  case  only  involves  a  question  or  questions  of 
law.  If  the  plaintiff  may  recover,  a  jury  should  assess 
the  damage  ;  for  the  testimony  is  not  entirely  har- 
monious on  that  question.  Several  errors  are  assigned, 
but  they  are  all  embraced  in  the  one  *' that  the  court 
erred  in  its  instruction  for  the  jury  to  return  a  verdict 
for  defendants." 

Prior  to  the  partition  the  plaintiff  and  defendants 
in  this  suit  were  tenants  in  common  of  the  premises  par- 
titioned, and  it  is  urged  by  appellees  that  under  the 
facts  of  this  case  the  appellant  cannot  recover  for  rents 
during  such  tenancy.  There  is  no  pretense  in  this  case 
of  any  agreement  to  pay  rent ;  that  a  demand  for  pos- 
session was  made  and  refused  ;  or  of  defendants  having 
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received  rent  from  third  persons.  With  these  undis-  ' 
puted  facts,  can  plaintiff,  as  a  matter  of  law,  recover 
rent  from  the  defendants  i  This  question  has  received 
a  careful  consideration  at  the  hands  of  this  court,  and 
their  answer  to  such  a  question  is  in  the  negative.  The 
case  of  Reynolds  v.  Wilmeth^  45  Iowa,  693,  deals  with 
this  precise  question,  and  settles  it  favorably  to  the  action 
of  the  court  below.  The  rule  has  since  been  followed  in 
James  v.  Brown^  48  Iowa,  568,  and  in  Varnum  v,  LeeJc^  65 
Iowa,  751.  This  point  was  first  presented  in  appellees' 
brief,  and  we  have  not  been  favored  with  a  reply,  and 
incline  to  the  belief  that  the  point  is  conceded.  With 
this  view  we  need  not  consider  other  questions  presented. 

Affirmed. 
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1.    Appeal:    denial  of  appellee's  ADDrnoNAL  abstract:    what       {run ess 
AMOUNTS  TO.     Appellee   filed    an   additional   abstract   denying        \^  ^ 
many  statements  in  appellant's  absti-act,  and  then  claimed  that  his        ,  127  700 
additional  abstract  must  be  taken  as  true,  because  not  denied  by 
appellant.    But  appellant  filed  a  separate  paper  called  a  ''state- 
ment," in  which  he  stated  that,  because  his  abstract  was  denied  so 
persistently  and  repeatedly  by  appellee,  he  had  caused  a  transcript 
to  be  filed,  and  demanded  that  the  costs  of  the  transcript  be  taxed 
to  appellee,  and  attached  an  index  to  the  transcript,  ''by  the  aid  of 
which,"  he  stated,  **all  the  material  facts  and  points  for  the  verifi- 
cation of  the  abstract  can  be  readily  found  in  the  transcript."  Held 
that  this  was  by  implication  a  re-afiirmance  of  the  correctness  of 
his  abstract,  and  required  the  court  to  resort  to  the  transcript  to 
determine  the  questions  raised  as  to  the  contents  of  the  record. 

9.  Bill  of  Exceptions :  skeleton  :  evidence  to  be  inserted  must 
BE  clearly  identified.  A  skeleton  bill  of  exceptions  in  this  case 
directed  the  clerk  to  insert  the  evidence  as  shown  by  the  transla- 
tion of  the  short-hand  reporter's  notes  on  file  in  the  case.  The 
translation  which  the  clerk  inserted  in  no  way  showed,  by  caption 
or  certificate,  to  what  cause  it  belonged,  but,  after  the  paper  had 
been  folded  for  filing,  the  Jtitle  of  this  case  was  written  on  the  back, 
in  a  hand  which  was  neither  that  of  the  reporter  nor  of  the  clerk. 
Held  that  this  was  not  sutficiently  identified  to  authorize  the  clerk 
to  insert  it,  and  that  the  evidence  should  be  stricken  from  the 
record  in  this  court. 
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8.  Pleading:  two  oausbs  in  one  count  :  no  objection  :  PRAcmca. 
Where  two  causes  of  action  are  pleaded  in  one  count,  but  defend- 
ant makes  no  objection,  the  court  may  properly  submit  them  both 
to  the  jury. 

4.  Warranty:  of  soundness  of  animals  sold:  breach:  oontagioub 
DISEASES :  DAMAGES.  If  animals  sold  are  warranted  by  the  vendor 
to  be  sound  and  free  from  disease  in  general,  and  are  not  so  in 
fact,  but  are  affected  with  a  contagious  disease,  the  warrantor  is 
liable  not  only  for  the  difference  between  the  warranted  and  actual 
▼alue  of  the  animals,  but  for  the  loss  occasioned,  without  fault  on 
the  part  of  the  purchaser,  by  the  communication  of  the  disease  to 
other  stock  with  which  the  diseased  animals  are  properly  placed 
in  the  ordinary  course  of  business,  and  also  for  such  other  damages 
and  expenses  as  are  the  direct  and  natural  result  of  the  breach  of 
the  warranty;  and  it  is  not  material  that  the  warrantor  does  not 
know  that  the  warranty  is  false,  nor  that  it  does  not  specify  any 
kind  or  class  of  diseases.  (See  opinion  for  authorities.) 
[Reed,  C.  J .  dissenting.l 

5.  Special  Interrogatories :  error  in  refusing:  cured  by  other 
FINDINGS.  There  is  no  prejudice  from  refusing  special  interroga- 
tories asked,  when  the  information  sought  to  be  elicited  thereby  is 
substantially  given  in  special  findings  on  other  interrogatories  sub- 
mitted. 

Appeal  from   Pottawattamie    District    Court. — Hoir. 

George  Carson,  Jadge. 

Piled,  January  30,  1889. 

Action  to  recover  damages  alleged  to  be  due  by 
reason  of  fraud  and  breach  of  warranty  in  the  sale  of 
ponies.  There  was  a  trial  by  jury,  and  a  verdict  and 
judgment  for  plaintiff.     The  defendant  appeals. 

J.  Carskaddan^  for  appellant. 

E.  W.  TatlocJCy  Jayne  &  Hoffman^  and  Cloud  A 
Doran^  for  appellee. 

Robinson,  J. — The  petition  contains  two  counts. 
In  the  first  it  is  alleged,  in  substance,  that  plaintiff  pur- 
chased of  defendant  twenty-three  ponies  and  one  colt, 
for  the  stipulated  price  of  live  hundred  and  twenty- three 
dollars;  that  said  ponies  and  colt  were  represented  and 
warranted  to  be  sound  and  free  from  contagious  and 
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infections  diseases,  and  that  plaintiff  relied  npon  said 
representations  and  warranty  in  making  the  purchase ; 
that  in  fact  said  animals  were  diseased  with  a  contagions 
and  infections  disease,  from  which  fifteen  of  them  died; 
that  said  disease  was  communicated  to  other  stock  of 
plaintiff,  from  the  effects  of  which  one  horse  and  one 
pony  died;  that  it  was  communicated  to  members  of  the 
family  of  plaintiff;  that  by  reason  of  said  disease  plain- 
tiff was  put  to  extraordinai^y  trouble  and  expense  in  the 
treatment  of  the  ponies,  and  for  extra  feed;  that  plain- 
tiff lost  the  consideration  paid,  for  said  ponies  by  reason 
of  said  disease,  and  in  addition  has  suffered  loss  and 
damage  to  his  property,  including  stock,  and  to  his 
family,  in  the  sum  of  eight  hundred  and  twenty-five 
dollars ;  that  the  representations  concerning  the  ponies 
were  false  and  fraudulent,  and  were  made  by  defendant 
for  the  purpose  of  cheating  and  defrauding  plaintiff. 
The  second  count  charges  the  sale  of  two  ponies  to  one 
George  M.  Benson  for  the  sum  of  eighty  dollars,  with  sim- 
ilar representation  and  warranty,  followed  by  results  of 
a  like  character,  to  the  damage  of  Benson  in  the  sum  of 
nine  hundred  and  ten  dollars;  that  plaintiff  is  the 
owner  of  the  claim  of  Benson.  Judgment  is  demanded 
on  the  two  counts  for  twenty-five  hundred  dollars, 
with  interest  and  costs.  The  jury  returned  a  verdict  in 
favor  of  plaintiff  for  seven  hundred  dollars,  on  which 
judgment  was  rendered. 

I.     Appellee  filed  an  additional  abstract  of  the  rec- 
ord, in  which  he  denies  that  the  evidence,  and  rulings 
1  AFFBALde-     ^^  *^®  admission  of  evidence,  were  properly 
fee^B^idff*^*    preserved  and  made  a  part  of  the  record, 
S?Sct:  what     ^^^    denies     various     allegations    of    the 
amoants  to.     abstract ;  and  avers  that  there  is  no  record 
of  any  exception  taken  by  defendant,  or  ruling  of  the 
court  thereon.     The  additional  abstract  also  asks  the 
attention  of  the  cour*  to  the  transcript  of  the  record  on 
file.     Appellee  contends  that  his  additional  abstract  has 
not  been  denied,  and  that  it  must  therefore  be  taken  as 
admitted.     See  Hunter  v.  City  of  Des  Moines^  74  Iowa, 
215  ;  Ferris  v.  Anderson^  72  Iowa,  420  ;  Armstrong  v. 
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KilleUy  70  Iowa,  52.  The  appellant  has  not,  in  terms, 
denied  the  additional  abstract,  but  he  has  filed  the  fol- 
lowing ''statement:"  '*The  correctness  of  appellant's 
abstract  of  the  record  in  this  action  is  denied  so  per- 
sistently and  repeatedly  by  counsel  for  appellee,  that 
the  ai)pellant  has  caused  a  full  transcript  of  the  record 
of  the  cause  in  the  district  court  to  be  made  and  certi- 
fied by  the  clerk  of  the  court,  and  filed  in  this  court." 
This  is  followed  by  a  demand  that  the  costs  of  the 
transcript  be  taxed  to  appellee,  and  a  reference  to  an 
attached  index  of  the  transcript  and  abstract,  "by  the 
aid  of  which  all  material  facts  and  points  for  the  verifi- 
cation of  the  abstract  can  be  readily  found  in  the  trans- 
cript." These  statements  are  not  found  in  connection 
with  an  argument,  but  are  Included  in  a  separate  paper. 
It  is  clear  that  the  contents  of  the  paper,  taken  together, 
should  be  given  the  effect  of  a  denial  of  the  additional 
abstract.  The  correctness  of  the  abstract  is  reaffirmed 
by  necessary  implication.  We  are  therefore  required 
to  examine  the  transcript  to  determine  questions  raised 
as  to  the  contents  of  the  record. 

II.     Appellee  has  filed  a  motion  to  strike  from  the 

abstract  so  much  thereof  as  is  claimed  to  be  the  evidence 

i.  Bill  of  ex-       ^^  *^®  ^2l^%  ou  the  grouud  that  it  was  not 

8keiet?S :        properly  preserved,  identified,  and  made  a 

bJinterte?     P^rt   of    the    record,    and   asks    that    the 

oieariyldenti-  Original  papers  from  which  the  abstract  was 

^^'  made  be  examined.     We  have  caused  the 

clerk  of  the  district  court  to  transmit  to  this  court  the 

short-hand  reporter's  translation  of  evidence,  which  was 

copied  in  the  transcript  of  the  record  now  on  file.     It 

appears  from  the  evidence  now  before  us  that  the  bill  of 

exceptions  signed  by  the  judge  was  what  is  known  as 

a   ''skeleton  bill."     It  contains  the  following:     "The 

plaintiff,  to  sustain  the  issues  on  his  behalf,  introduced 

the  following  evidence,  as  shown,  by  the  notes  of  the 

official  court  reporter  now  on  file  in  this  cause,  and  the 

said  reporter's  transcript  and  extension  thereof,  duly 

certified  as  such  transcript.     (The  clerk  will  here  insert 

said  official  certified  transcript  of  said  evidence.)"     It 
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also  contains  substantially  the  same  averments  in  regard 
to  the  evidence  introduced  by  defendant,  and  by  plain- 
tiflE  in  rebuttal.  The  translation,  certified  to  us  as  the  one 
which  was  copied  in  the  transcript,  does  not  show  the 
cause  in  which  the  evidence  was  given.  It  commences 
with  the  name  of  a  witness,  and  closes  with  a  certificate 
of  the  short-hand  reporter,  as  follows :  "  State  of  lowa^ 
Muscatine  Co.  I  [name],  reporter  of  the  district  court 
ot  Iowa  in  and  for  Muscatine  county,  hereby  certify  the 
foregoing  to  be  a  full,  true,  and  complete  transcript  of 
the  testimony  in  said  cause,  from  my  short-hand  notes 
thereof  on  file,  made  according  to  the  best  of  my  ability. 
[Signed.]"  This  certificate  was  written  on  the  inside  of 
the  last  leaf  of  the  translation.  On  the  outside  was 
indorsed  the  following.  "  In  District  Court  Joseph 
E.  Joy  xs.  Henry  Bitzer.  Transcript  of  Evidence  by 
Ofllcial  Reporter."  This  was  written  in  short  lines 
across  the  ruled  ones,  in  the  manner  usually  adopted 
for  marking  folded  legal  papers,  but  was  not  in  the 
hand- writing  of  the  short-hand  reporter,  ^nd  does  not 
appear  to  have  been  referred  to  in  the  certificate.  It  is 
evidently  no  part  of  the  translation,  and  cannot  be 
regarded  as  identifying  it.  It  was  said  in  Hill  v.  Hoi- 
loway,  52  Iowa,  678,  that  "the  testimony  should  be  so 
immediately  identified  as  to  render  it  certain  what  is  to 
be  incorporated  into  the  transcript,  and  become  a  part 
of  the  record,  without  leaving  anything  to  the  determi- 
nation of  the  clerk  or  the  parties."  That  rule  has  been 
approved  in  numerous  cases  decided  by  this  court.  The 
clerk  cannot  be  permitted  to  exercise  a  discretion  as  to 
what  evidence  should  be  included  in  the  transcript.  In 
this  case  the  direction  contained  in  the  bill  of  excep- 
tions would  have  been  suflicient  had  the  translation 
shown  by  a  proper  caption,  or  by  a  statement  in  the 
reporter's  certificate,  that  it  contained  the  evidence 
given  in  this  case.  But  the  only  showing  of  identity  is 
contained  in  the  indorsement  which  we  have  set  out. 
That  was  made  after  the  translation  was  completed,  and 
is  not  in  the  handwriting  of  the  reporter,  nor  even  of  the 
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clerk.  In  our  opinion,  the  translation  was  not  identi- 
fied, and  the  motion  to  strike  out  the  evidence  must  be 
sustained.  Patterson  Ed,  Institute  v.  Coad^  74  Iowa, 
710. 

IIL    Each  count  alleged  a  cause  of  action  founded 

upon  f  raudj  and  also  one  based  upon  a  breach  of  warranty. 

.  ^  The  district  court  ruled  that  plaintiff  would 

twooauseBin  be  entitled  to  recover  upou  proof  of  either 

one  onant :  x  jr 

pnictioe''*^'^  ■  ^'  these  causes  of  action.  It  may  be  con- 
ceded that  the  petition  was  vulnerable  to 
objection  on  the  ground  that  two  causes  of  action  were 
set  out  in  each  count,  but  the  defendant  failed  to  make 
the  objection.  The  court,  therefore,  properly  submitted 
to  the  jury  both  causes  of  action  in  each  count. 

IV.     The  court  charged  the  jury  as  follows:      "If 
you  shall  determine    that  the  plaintiff   is  entitled  to 

recover,  either  for  breach  of  warranty  or 
*■  StSSSdSSi  for  fraud,  you  will  finally  have  to  determine 
8oid'!^breaoh:  the  amouut.  of  Ms  damages,  the  rules  in 
^^e^f*  regard  to  which,  in  my  judgment,  are 
dama«es.  ^j^^  same  iu  either  case,  whether  of  war- 
ranty or  fraud."  ''The  ordinary  and  matter-of- 
course  rule  of  damage  in  such  a  case  is  that 
the  plaintiflP  is  entitled  to  recover  the  difference 
between  the  actual  value  of  the  property  in  the  con- 
dition in  which  it  was  when  sold  and  what  it  would 
have  been  worth  if  the  warranty  or  false  representation 
had  been  true."  The  court  also  charged  the  jury  that 
there  are  "other  kinds  of  special  or  extraordinary  dama- 
ges, sometimes  flowing  from  such  a  breach  of  warranty 
or  fraud,  which  the  party  injured  may  recover  in 
addition,  provided  he  shows  himself  to  have  in  fact  sus- 
tained them,  and  they  appear  to  have  been  the  natural 
and  reasonable  consequence  of  the  defendant's  wrong  or 
breach  of  contract.  Several  such  kinds  of  damage  are 
claimed  by  the  plaintiff  in  this  case,  and  as  set  forth  in 
his  petition."  Other  portions  of  the  charge  were 
designed  to  aid  the  jury  in  determining  the  amount  of 
the  special  damages,  if  any,  which  they  might  allow. 
The  jury  found  specially  that  the  sales  in  question  were 
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made  with  a  warranty  that  the  animals  sold  were  sound 
and  free  from  disease,  as  alleged  by  plaintiff,  and  that 
the  warranty  was  broken.  The  appellant  contends  that 
the  court  erred  in  stating  tjhe  rule  as  to  measure  of  dam- 
ages in  cases  of  warranty;  that,  if  there  was  a  warranty, 
the  evidence  shows  that  it  was  a  general  warranty;  that 
no  specific  disease  or  ailment  was  mentioned  by  the 
parties,  unless  something  was  said  of  ''surfeit,"  and 
that,  under  a  general  warranty,  the  limit  of  recovery 
is  the  difference  in  value  between  the  article  sold  as  it 
actually  was  and  what  it  would  have  been  had  it  been 
as  warranted,  and  that  the  rule  given  by  the  court  applies 
only  in  cases  involving  fraud.  The  petition  alleges  that 
the  animals  sold  to  plaintiff  were  warranted  to  be  sound, 
and  free  from  any  contagious  or  infectious  disease,  and 
that  those  sold  to  Benson  were  warranted  to  be  free 
from  disease,  sound,  and  in  good,  healthful  condition. 
The  jury  found  that  these  allegations  were  true,  and 
since  the  evidence  is  not  before  us,  we  must  presume 
that  it  sustains  the  findings  of  the  jury. 

It  is  true  that,  as  a  general  rule,  the  measure  of 
damages  in  an  action  brought  for  a  breach  of  warranty 
is  substantially  as  claimed  by  counsel  for  appellant.  1 
Sedg.  Dam.  290.  But  it  is  well  settled  that  in  some 
cases  the  aggrieved  party  may  recover  such  additional 
sum  as  is  necessary  to  compensate  him  for  the  direct 
and  natural  consequences  of  the  injury.  Id.  76,  291. 
"If  animals  sold  are  warranted  sound,  and  are  not  so, 
but  have  an  infectious  or  contagious  disease,  which  they 
communicate  to  others,  where  the  parties  contemplate 
their  being  placed  with  other  stock,  the  loss,  not  only  in 
respect  to  the  animals  purchased,  but  to  others  to  which 
the  warranted  animals  communicate  the  disease,  may 
be  recovered,  as  well  as  the  expense  of  taking  care  of  and 
doctoring  them."  2  Suth.  Dam.  435.  See,  also,  Oliph. 
Horses,  211  ;  Pinney  v,  Andrus^  41  Vt.  640 ;  Marsh  v. 
Webber,  16  Minn.  419,  (Gil.  375);  Smith  v.  Oreen,  45 
Law  J.  C.  P.  28 ;  Bradley  v.  Rea,  14  Allen,  20  ;  Pack- 
ard V.  Slack,   32   Vt.    10.     The   same  rule  applies  in 


80  SUPREME  COURT  OP  IOWA, 

Joy  V.  Bitzer. 

cases  of  sales  effected  by  means  of  fraud.  Jeffrey  v. 
BigeloWy  13  Wend.  523 ;  J^aris  v.  Lewis,  2  B.  Mon. 
376 ;  Brown  v.  Woods,  3  Cold.  185 ;  Hose  v.  Wallace, 
11  Ind.  113 ;  Wintz  v.  Morrison,  17  Tex.  374 ;  Wheeler 
V.  liandall,48  111.  182  ;  Parker  v.  Marquis,  64  Mo.  38. 
The  doctrine  that  the  measure  of  damages  is  the  same 
in  cases  of  breach  of  warranty  and  of  fraud  is  indi- 
cated in  the  following  cases :  Page  v.  Parker,  43  N.  H. 
371  ;  Bradley  v.  Rea^  14  Allen,  20 ;  Sherrod  v.  Lang- 
don,  21  Iowa,  519;  Likes  v.  -ffaer,  8  Iowa,  370.  See, 
also,  Sedg.  Dam.  295,  note  c;  Oliph.  Horses,  211.  It 
has  been  held  that  the  right  of  recovery  does  not  depend 
upon  knowledge  on  the  part  of  the  seller,  at  the  time 
of  the  sale,  that  the  purchaser  designs  to  place  the 
stock  purchased  with  other  animals.  Sherrod  v.  Lang- 
don,  supra;  Packard  v.  Slack,  32  Vt.  12.  So  far  as  we 
can  determine  the  facts  of  the  case  from  the  record,  the 
portions  of  the  charge  under  consideration  were  correct. 
The  warrantor  of  animals  sold  should  be  held  liable  on 
his  covenants  for  all  the  direct  and  natural  conse- 
quences of  their  breach.  If  the  animals  are  warranted 
to  be  sound  and  free  from  disease,  and  are  not  so  in  fact, 
the  warrantor  should  be  held  liable  for  the  loss  occa- 
sioned without  fault  on  the  part  of  the  purchaser,  by  the 
communication  of  the  disease  to  other  stock  with  which 
the  diseased  animals  are  properly  placed,  in  the  ordinary 
course  of  business,  and  also  for  such  other  damages 
and  expenses  as  are  the  direct  and  natural  result  of  the 
breach  of  warranty.  In  our  opinion,  it  is  not  material 
that  the  seller  does  not  know  that  his  warranty  is  false, 
nor  that  it  does  not  specify  any  kind  or  class  of  dis- 
eases. A  warranty  that  an  animal  is  sound  and  free 
from  disease  is  necessarily  a  warranty  against  diseases 
of  all  kinds. 

V.     Appellant   complains    of   the   refusal  of   the 

court  to  submit  to  the  jury  certain  special  interroga- 

6.  sftoial  In-      tories  asked  on  his  behalf.     In  answer  to 

riJI^  eJroi  in    this  complaiut,  it  is  only  necessary  to  say 

Sredbyother  that  the  information  sought  by  the  inter- 

findings.         rogatories  refused  was  substantially  given 
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in  special  findings  returned  by  the  jury  on  interrog- 
atories submitted  by  the  court;  hence  no  prejudice  could 
have  resulted  from  the  refusal. 

VI.  Numerous  questions  are  discussed  by  counsel 
which  cannot  be  determined  without  reference  to  the 
evidence.  Since  that  is  not  before  us,  such  questions 
must  be  disregarded.  We  have  examined  all  objections 
not  already  noted,  but  find  no  error  of  the  court  preju- 
dicial to  appellant.  The  judgment  of  the  district  court 
is  Affirmed. 

Reed,  C.  J.,  {dissenting.)—!  dissent  from  the 
holding  of  the  majority  in  the  fourth  paragraph  of  the 
foregoing  opinion.  If  the  case  rested  alone  on  the  first 
count  of  the  petition,  I  would  be  satisfied  with  the 
result  reached.  That  count  alleges  the  breach  of  a  war- 
ranty against  contagious  diseases,  and,  as  the  evidence 
is  not  before  us,  we  must  presume  that  as  to  that  allega- 
tion the  instruction  was  adapted  to  the  proof  before  the 
jury.  I  agree  that  where  the  vendor  of  domestic  ani- 
mals warrants  them  free  from  infectious  or  contagious 
diseases,  he  is  liable,  in  case  of  a  breach,  for  the  injury 
which  is  occasioned  by  the  communication  of  the  dis- 
ease to  other  animals  with  which  those  sold  were  com- 
mingled. But  the  opinion  of  the  majority  goes  much 
further  than  that.  The  second  count  alleges  the 
breach  of  a  general  warranty  of  soundness,  and  the 
holding  is  that  the  vend  or  is  liable  under  such  a  war- 
ranty for  the  injury  occasioned  to  other  animals  by  the 
communication  to  them  of  the  disease  with  which  those 
sold  were  infected,  as  well  as  for  the  dilQference  between 
the  actual  and  warranted  value  of  the  animals.  I  do 
not  agi'ee  to  that.  The  action  is  on  the  contract.  In 
case  of  the  breach  of  a  contract,  the  liability  of  the 
covenantor  is  to  be  determined  with  reference  to  those 
matters  which  the  parties  are  presumed  to  have  had  in 
mind  when  they  entered  into  the  agreement.  That  this 
is  the  general  rule  on  the  subject  will  not  be  denied. 
When  the  vendor  in  the  sale  of  domestic  animals  war- 
rants them  free  from   infectious   diseases,   the   injury 

Vol.  77—6 
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resulting  from  the  commnnication  of  sucli  diseases  to 
other  animals  is  a  matter  within  the  contemplation  of 
the  parties.  In  case  of  the  breach  of  such  warranty,  the 
vendor  is  liable  for  an  in]  ury  of  that  kind,  because  it  is 
the  very  injury  against  which  he  warranted.  But  a 
mere  general  warranty  of  soundness  is  different.  Such 
a  warranty  relates  simply  to  the  property  which  is  the 
subject  of  the  sale.  By  it  the  covenantor  undertakes 
simply  that  the  property  is  of  a  certain  quality,  and 
that  he  will  answer,  in  case  it  proves  otherwise,  for  the 
difference  between  its  actual  value  and  what  that  value 
would  have  been  if  it  had  been  as  warranted.  The 
consequential  damage  resulting  from  the  communication 
of  diseases  to  other  animals  is  not  covered  by  the  terms 
of  the  agreement.  The  vendor  does  not  by  his  agree- 
ment undertake  to  answer  for  such  an  injury,  nor  does 
the  vendee  contract  for  indemnity  against  it.  It  is  not 
a  matter  within  the  contemplation  of  the  parties  when 
they  enter  into  the  agreeement.  Some  of  the  authori- 
ties cited  in  the  opinion  appear  to  sustain  the  view  of  the 
majority,  but  in  my  judgment  they  violate  elementary 
principles  of  the  law.  Others,  it  appears  to  me,  are  not 
in  point. 


The  Springfield  Engine  &  Thresher  Company  v. 

Van  Brunt  et  al. 


1.  Guaranty :  of  notes  signed  with  FicTrnons  names  :  reason- 
able DIUGENCB  AS  DEFENSE.  The  agents  of  the  plaintiff  for  the 
sale  of  their  goods,  by  the  contract  of  agency,  guaranteed  all  notes 
taken  for  goods  to  be  good  when  taken.  They  took  the  notes  in 
suit,  signed  with  fictitious  names,  and  the  persons  who  so  signed 
them  were  insolvent  at  the  time.  Held  that  reasonable  diligence 
on  the  part  of  the  agents  in  taking  the  notes,  while  it  might  relieve 
them  from  responsibility  on  account  of  the  deception  practiced  by 
the  makers  in  signing  fictitious  names,  would  not  discharge  them 
from  liability  on  their  guaranty,  and  that  an  instruction  which  in 
effect  held  that  it  would,  \ya8  erroneous. 
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2.      :     DISCHABGB  BT  8ETTLBMENT  :     INSTBUCTION.      In  SUCh  case, 

the  agents  pleaded  a  settlement  as  discharging  them  from  liabilitj 
on  their  guaranty,  but  plaintiff  replied  that  if  there  was  a  settle- 
ment as  to  the  notes  in  question,  it  was  made  in  ignorance  of  the 
facts  concerning  the  notes,  and  in  the  belief,  founded  upon  the 
representations  of  the  agents,  that  the  names  subscribed  to  the 
notes  were  genuine,  and  that  the  makers  were  solvent;  and  there 
was  evidence  tending  to  support  the  reply.  Held  that  if  the  reply 
was  true  it  constituted  a  good  defense  to  the  settlement,  and  that 
an  instruction  to  the  jury,  that  if  they  found  there  was  a  settle- 
ment they  should  find  for  defendant,  was  erroneous. 

Appeal  from  Pottawattamie  District   Court. — Hon. 

Geoege  Carson,  Judge. 

Piled,  January  80,  1889. 

AoTioN  against  the  makers  and  guarantors  of 
promissory  notes^  There  was  a  judgment  upon  a  ver- 
dict for  defendants.     Plaintiff  appeals. 

Fremont  Benjamin^  for  appellant. 

FlicMnger  Bros.^  for  appellees. 

Beck,  J. — I.    This  petition  alleges  that  R.  D.  Green 
and  Thomas  Ale5cander,  under  the  fictitious  names  of 
1.  guarahtt:     David  Green  and  Thomas  Beaty,  executed 
5«^ed*with      to  plaintiff  certain  promissory  notes,  copies 
SameS^  rcan  of  which  are  set  out  in  the  petition.     The 
j255e  M*"*'    defendants  R.  D.  Green  and  Thomas  Alex- 
defeDAe,         auder  are  charged  in  this    action  as  the 
makers  of  the  notes.    The  petition  alleges   that  the 
other  defendants,  the  Van  Brunts,  as  the  agents  of  plain- 
tiff, sold  to  Green  and  Alexander  a  horse-power  and 
separator,  and  received  in  payment  therefor  the  notes  in 
suit.    The  Van  Brunts  entered  into  a  written  contract 
between  themselves  and  plaintiff  wherein  they  undertook 
to   act   as   agents   for  plaintiff   in  the    sale  of  farm 
machinery.  This  contract  contains  a  condition  to  the  effect 
that  the  Van  Brunts  ''will  guarantee  all  notes  good  when 
taken  by  them,  and  will  attend  to  the  collection,  when 
necessary,    «    *    *    and  remit "  to  plaintiff  "  all  notes 
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and  moneys,  as  fast  as  machines  sold  are  paid  for." 
Other  conditions  of  this  contract  need  not  here  be  set 
out.  The  petition  alleges  that  the  Van  Brunts  were 
guilty  of  extreme  negligence  in  taking  the  notes  signed 
in  fictitious  names,  and  that  R.  D.  Green  and  Thomas 
Alexander,  the  other  defendants  herein,  at  the  time  of 
the  execution  of  the  notes,  were  wholly  insolvent,  and  so 
remain. 

II.  The  district  court  gave  to  the  jury  the  follow- 
ing instruction  :  *'(4)  If  you  find  that  the  makers  of 
the  notes  in  controversy  signed  the  same  under  names 
assumed,  and  not  real  names,  and  if  you  find  that 
defendants  exercised  reasonable  diligence  as  ordinarily 
prudent  men,  and  if  you  find  that  such  property  was  in 
fact  obtained  by  false  pretense  from  the  defendants,  and 
that  reasonable  prudence  was  exercised,  then,  in  law, 
defendants  would  not  be  liable  upon  such  not^s  so  guar- 
anteed, if  so  done,  for  in  law  an  agent  or  bailee  of  a 
party  is  only  liable  for  want  of  reasonable  care  and 
prudence."  This  instruction  is  to  the  effect  that 
defendants,  the  Van  Brunts,  are  not  bound  by  their 
guaranty  if  they  exercised  reasonable  prudence  in 
taking  the  notes.  It  may  be  that  defendants  would  be 
relieved  of  liability  on  their  guaranty  so  far  as  liability 
might  arise  by  reason  of  the  failure  to  recover  on  the  notes 
by  reason  of  the  fictitious  signatures.  But,  as  the  parties 
signing  the  notes  are  liable  notwithstanding  the  fictitious 
signatures,  it  is  diflScult  to  see  how  defendants  could  be 
relieved  under  the  rule  of  the  instruction.  It  is  clear 
that  the  instruction,  so  far  as  it  may  apply  to  the 
fictitious  signatures,  is  practically  of  no  benefit  to 
defendants,  and  of  no  avail  in  the  case.  It  ought  not  to 
have  been  given.  But  the  language  of  the  instruction  is 
so  broad  that  it  applies  to  the  guaranty,  so  far  as  it  is 
against  insolvency,  or  any  other  thing  which  will  defeat 
recovery  on  the  notes.  It  is  plain  that  prudence  in 
taking  the  notes,  so  far  as  the  fictitious  names  are  con- 
cerned, would  not  relieve  defendants  from  liability  on 
their  absolute  guaranty  which  might  arise  on  account  of 
the  insolvency  of  the  makers  of  the  notes.     As  we  have 
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seen,  the  matter  of  the  fictitious  signatures  cuts  but  a 
small  figure  in  the  case,  for  the  real  makers  of  the  notes 
will  be  liable  thereon  notwithstanding  they  signed  them 
in  false  names.  Plaintiff's  rights  in  this  regard  only 
depend  on  a  matter  of  proof.  The  grave  error  and  pre- 
judice is  at  once  seen  when  the  instruction  is  understood 
according  to  its  undoubted  meaning,  which  is  to  the 
effect  that  defendants  will  not  be  liable  on  their  guar- 
anty in  case  they  were  prudent  in  accepting  the  notes  in 
view  of  the  fictitious  signatures. 

III.  The  defendants,  the  Van  Brunts,  in  their  answer, 
pleaded  that  they  were  released  and  discharged  upon  a 

^ .  ^jg_       settlement  between  the  parties.     The  plain- 

ttemlSt^^  ^^  *^^  replied  to  this  allegation  of  the  answer 
instruction,  j^  the  foUowiug  language:  "Plaintiff 
denies  that  there  was  a  full  and  complete  settlement  or 
satisfaction  of  the  matters  and  liabilities  arising  under 
and  glowing  out  of  the  contract  attached  to  plaintiff's 
petition,  made  by  defendants;  and  denies  that  defend- 
ants were  releajsed  or  discharged  from  any  or  all  liabilities 
arising  therefrom.  And  plaintiff  states  that  if  any  such 
settlement  or  satisfaction  was  made  the  same  was  made 
without  any  knowledge  on  the  part  of  plaintiff  that  the 
makers  of  the  notes  described  in  plaintiff's  petition 
were  not  responsible  financially  at  the  time  the  notes 
were  taken,  and  without  any  knowledge  that  the  notes 
were  signed  by  fictitious  names,  and  upon  the  informa- 
tion and  belief  that  the  makers  of  said  notes  were  resi- 
dents of  said  Pottawattamie  county,  Iowa,  and  upon  the 
representations  by  defendants  that  the  makers  of  the 
notes  were  amply  responsible  for  the  amount  thereof." 
As  applicable  to  the  issue  thus  raised,  the  court  directed 
the  jury  that  if  they  found  that  there  was  a  settlement 
they  should  find  for  defendants.  But  the  court  failed 
to  direct  the  jury  that  if  they  found  the  matters  pleaded 
by  plaintiff  in  reply  to  the  answer  setting  up  the  settle- 
ment they  should  not  find  for  defendants  on  the 
ground  of  the  settlement.  Surely,  if  plaintiff  did  not 
know  of  the  insolvency  of  the  makers  of  the  notes,  and 
was  induced  to  believe  that  they  were  solvent  by  the 
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declarations  of  the  Van  Brants,  the  settlement  should 
be  disregarded.  The  court  should  have  properly  directed 
the  jury  upon  this  issue.  The  fraudulent  representa- 
tions of  the  Van  Brunts  to  the  effect  that  the  makers  of 
the  notes  were  solvent,  if  proved,  would  defeat  the  set- 
tlement ;  for  a  fraud  of  that  character  will  defeat  all 
agreements.  The  law  will  not  provide  rewards  for  frauds 
by  enforcing  agreements  based  thereon.  "Fraud 
vitiates  all  contracts,  and  may  therefore  be  shown  by 
parol  evidence,  although  its  effect  will  be  to  vary  or 
contradict  a  written  instrument."  Day  7>.  Lown^  51 
Iowa,  364.  There  was  evidence  tending  to  show  the 
fraud,  to  which  a  proper  instruction  on  the  subject  would 
have  been  applicable. 

Other  questions  arising  in  the  case  need  not  be  con- 
sidered, as  the  judgment  of  the  court  below  for  the  errors 

pointed  out  must  be 

Beversed. 


-fj—^        Baetlett  v.  The  Iowa  State  Insueanob  Company. 

Ill    596 

117    tI        Fire  Insurance:  action  on  policy:  by  MOBTaAOBS:  pleadino.  The 

policy  in  question  was  issued  to  plaintiff 's  husband  upon  property  on 
which  she  held  a  mortgage,  and  the  loss,  if  any,  was  made  paya- 
ble to  mortgagees.  She  was  the  only  mortgagee  at  the  time  of  the 
fire,  and  af ler  the  fire  he  transferred  the  lot  on  which  the  insured 
building  stood  to  her  in  consideration  of  the  amount  due  on  the 
mortgage,  and  afterwards  the  mortgage  was  cancelled.  Held  that 
she  had  a  right  of  action  on  the  policy  as  a  mortgagee,  and  that 
she  was  not  divested  of  that  right  by  the  purchase  of  the  lot  and 
the  cancellation  of  the  mortgage,  and  that  it  was  not  necessary  for 
her  to  state  in  her  petition  the  facts  relating  to  the  transfer  of  the 
property  after  the  fire. 

Appeal  from  Muscatine  District  Court. — Hon.  A.  J. 

Leffingwell,  Judge. 

Piled,  January  31,  1889. 
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Action  upon  a  policy  of  insurance  against  loss  by 
fire.  There  was  a  trial  by  the  court  without  a  jury,  and 
a  judgment  for  defendant  for  costs.     PlaintiflE  appeals. 

E.  F.  Hichman^  for  appellant. 

J.  Carskaddan  and  Craig^  McOrary  &  Craig^  for 
appellee. 

RoTHROOK,  J. — The  policy  of  insurance  upon  which 
the  suit  is  founded  was  issued  to  Martin  Bartlett  on  the 
eleventh  day  of  February,  1884.  The  property  insured 
was  destroyed  by  fire  on  the  third  day  of  July,  1886, 
which  was  during  the  life  of  the  policy.  At  the  time  the 
insurance  was  eflPected,  Bartlett  was  indebted  to  the 
plaintiff,  who  is  his  wife,  in  the  sum  of  about  twelve 
thousand  dollars;  and  she  held  a  mortgage  upon  the 
insured  property,  and  upon  other  property,  to  secure 
the  payment  of  the  indebtedness.  The  policy  contained 
this  provision:  "Loss,  if  any,  payable  to  mortgagees  as 
their  interest  may  appear."  At  the  time  of  the  fire,  no 
part  of  the  mortgage  debt  had  been  paid.  On  the  thirty- 
first  day  of  August,  1886,  Martin  Bartlett  conveyed  the 
lot  upon  which  the  burned  building  was  situated  to  the 
plaintiff.  The  consideration  named  in  the  deed  was  the 
amount  due  on  the  mortgage.  On  the  nineteenth  day  of 
July,  1887,  the  mortgage  was  satisfied  of  record. 

There  is  no  doubt  that  the  plaintiff,  as  the  mort- 
gagee, had  the  right  to  maintain  the  action.  There  was 
no  other  mortgage  upon  the  property,  and  she  was  the 
real  party  in  interest.  See  Mershon  v.  Ins.  Co.,  34 
Iowa,  87.  Her  relation  to  the  policy  as  a  mortgagee  is 
averred  in  the  petition;  and  while  it  is  not  therein  stated, 
in  express  terms,  that  she  sues  as  mortgagee,  yet  that 
may  be  inferred  from  what  is  stated. 

But  the  defendant  insists  that  plaintiff  had  no  right 
to  maintain  the  action,  because  there  was  no  mortgage, 
it  having  been  x)aid  and  satisfied;  but  the  evidence  shows 
that,  when  the  mortgage  was  settled  between  the  parties, 
plaintiff  took  the  policy  and  the  burned  property  for 
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the  debt.  She  was  the  real  party  in  interest  still,  not- 
withstanding she  had  given  up  her  mortgage.  She  did 
not  give  up  the  policy,  in  which  she  was  always  the 
real  party  in  interest.  It  is  to  be  observed  that  this 
transfer  of  the  property  occurred  after  the  loss,  and 
when  the  plaintiff's  policy  had  become  a  matured  obli- 
gation. The  court  adjudged  that  "the  plaintiff  could 
not  have  and  maintain  her  said  action.''  Prom  this  we 
infer  that  it  was  thought  she  had  no  right  of  action. 
This  must  have  been  the  holding,  for  there  is  no  other 
defense  developed  in  either  record  or  argument. 

The  plaintiff  was  defeated  in  the  action  because  of  a 
supposed  defect  in  her  petition.  It  may  be  that  she 
should  have  set  out  the  facts  as  to  the  transfer  of  the 
title  of  the  property  to  her  after  the  fire,  but  we  do  not 
think  that  this  was  necessary.  The  defense  relied  upon 
may  be  a  convenient  one  for  the  purposes  of  promoting 
litigation,  but  it  ought  not  to  prevail  as  against  what 
appears  to  be  an  honest  loss  upon  a  contract  which  it  is 
admitted  was  fairly  made. 

Reversed. 


Read  v.  Divil  bliss. 

Appecd :  QUESTIONS  reviewed  :  evidence  wantino.  Where  the  evi- 
dence is  not  set  out  in  the  abstract,  this  court  cannot  review 
alleged  errors  whose  existence  can  be  determined  only  by  reference 
to  the  evidence  ;  and  in  such  case  the  judgment  must  be  affirmed, 
because  error  must  be  shown  by  the  record.  (See  opinion  for 
illustration.) 

Appeal  from  Polk  District  Court. — Hon.  Josiah 

Given,  Judge. 

Piled,  January  81,  1889. 

Action  by  a  landlord  against  his  tenant  to  recover 
rent,  and  to  enforce  a  specific  lien  therefor  on  certain 
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personal  property.  The  cause  was  tried  to  the  court, 
and  a  judgment  rendered  in  favor  of  plaintiff  for  $194.25 
and  costs.  The  judgment  also  gave  to  plaintiff  a  lien  on 
one  horse,  one  mare,  harness,  wagon,  farming  imple- 
ments, two  loads  of  hay,  two  hogs,  and  tools  in  meat- 
shoi),  seized  under  a  writ  of  attachment ;  and  ordered 
that  a  special  execution  issue  for  the  sale  thereof,  and  a 
general  execution  for  any  balance  remaining  unpaid 
after  the  sale  under  the  special  execution.  On  the 
motion  of  defendant  for  a  new  trial,  the  court  set  aside 
80  much  of  the  judgment  as  found,  and  established  a 
lien,  and  ordered  a  special  execution.  From  that  action 
of  the  court  the  plaintiff  appeals. 

Head  &  Heady  for  appellant. 
Cummins  A  Wrightj  tov  appellee. 

Robinson,  J.— The  court  below  found  specially  that 
it  was  agreed  between  the  parties  hereto  that  plaintiff 
should  have  a  lien  upon  a  team  of  horses,  a  wagon, 
harness,  and  other  farming  implements,  which  would 
otherwise  be  exempt  from  execution ;  that  one  of  the 
horses  was  not  owned  by  defendant  at  the  time  the 
agreement  was  made ;  but  that  it  was  agreed  that,  after 
he  should  have  purchased  it,  he  should  execute  to  plain- 
tiff a  mortgage  on  said  property  to  secure  the  claim  for 
rent,  which  security  was  to  be  in  addition  to  the  land- 
lord's lien  ;  that  defendant  occupied  the  leased  premises 
during  the  season  for  which  they  were  leased ;  that  he  is 
a  married  man,  the  head  of  a  family,  a  resident  of  Iowa, 
and  was  engaged  in  farming ;  that  a  writ  of  attachment 
was  issued  and  levied  upon  two  horses,  one  wagon,  one 
set  of  double  harness,  one  hay-rake,  one  mower,  two 
loads  of  hay,  two  hogs,  and  a  lot  of  meat  in  a  meat 
market,  and  a  lot  of  butcher's  tools,  on  the  twenty- 
seventh  day  of  December,  1887,  and  that  thereafter  a 
landlord's  attachment  was  issued  and  levied  upon  the 
same  property;  that  before  this  action  was  brought 
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defendant  refused  to  execute  the  mortgage ;  and  that 
the  amount  for  which  judgment  was  rendered  was  due 
for  rent  which  accrued  under  the  lease. 

Whether  the  agreement  for  a  special  lien  upon 
which  appellant  relies  was  sufficient  to  accomplish  the 
purpose  for  which  it  was  intended  is  a  question  which 
we  do  not  find  it  necessary  to  determine.  One  ground 
of  the  motion  to  set  aside  the  judgment,  and  for  a  new 
trial,  was  that  the  finding  and  judgment  of  the  court 
were  contrary  to  the  evidence.  Another  was  that  there 
was  no  evidence  that  the  property  levied  upon  was  sub- 
jected to  any  specific  lien  by  the  defendant  in  favor  of 
the  plaintiff.  Another  was  that  the  property  levied 
upon  was  exempt  from  execution  under  the  laws  of  the 
state,  and  there  was  no  evidence  that  defendant  waived 
such  exemption.  Another  was  that  the  court  erred  in 
holding  that  the  evidence  established  a  lien  upon  the 
property  attached  in  favor  of  the  plaintiflE.  None  of  the 
evidence  submitted  on  the  trial  is  set  out  in  the  abstract ; 
hence,,  so  far  as  we  are  advised,  each  of  the  grounds 
named  for  setting  aside  the  judgment  was  well  taken. 
The  special  findings  of  the  court  indicate  nothing  to  the 
contrary.  The  evidence  may  not  have  sustained  them. 
Furthermore,  the  court  did  not  find  that  the  property 
upon  which  the  attachments  were  levied,  and,  which 
was  referred  to  in  the  judgment,  was  the  identical  prop- 
erty in  reference  to  which  the  alleged  agreement  for 
additional  security  was  made.  It  is  clear  that  the 
showing  made  by  the  record  is  such  that  the  action  of 
the  district  court  cannot  be  disturbed.     It  is  therefore 

Affirmed. 


»l  ^^  Troxel  v.  The  City  of  Vintoit. 

1«  Verdict:  conpuotino  evidkncb.  This  court  win  not  reTerse  a 
judgement  upon  a  verdict  based  on  conflicting  evidence  on  the 
ground  that  there  was  not  sufficient  evidence  to  warrant  the  ver- 
dict. 
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8.  Cities  and  Towns :  injxtry  on  defective  walk  :  contributory 
NEGLIGENOB.  Plaintiff's  wife  was  injured  by  a  defect  in  defend- 
ant's sidewalk.  She  knew  that  the  walk  was  out  of  repair,  but  it 
does  not  appear  that  she  knew  or  thought  that  it  was  dangerous.and  it 
was  the  only  walk  leading  from  her  home  to  where  she  was  going. 
Held  that  she  could  not  be  charged  as  matter  of  law  with  contrib- 
utory negligence  on  the  ground  that  she  used  it  knowing  that  it 
was  out  of  repair.     (See  opinion  for  cases  distinguished.) 

8.  Appeal :  review:  question  not  submitted  to  jury.  In  an  action 
for  an  injury  on  account  of  a  defective  sidewalk,  the  court  in  an 
instruction  called  the  attention  of  the  jury  to  the  question  of 
enhanced  damages  resulting  from  a  fall  subsequent  to  the  acci- 
dent, but  not  to  such  damage's  resulting  from  an  improper  use  of 
the  injured  limb  after  the  accident.  The  instruction  was  not 
excepted  to,  and  no  other  was  asked  on  the  subject.  Held  that  the 
instruction  as  given  was  the  law  of  the  case,  and  limits  the  inquiry 
of  this  court  to  the  subject  as  presented  by  it,  and  prevents  any 
inquiry  as  to  whether  she  was  negligent  in  the  use  of  the  injured 
limb  after  the  injury. 

Appeal  from  Benton    District  Court— ^o^.    L.    G. 

KiNNE,  Judge. 

PiLFj>,  January  31,  1889. 

Ik  June,  1886,  Mrs.  Sarah  Troxel,  the  wife  of  the 
plaintiff,  was  injured  while  passing  over  a  sidewalk  in 
the  defendant  city,  and  this  action  was  brought  by  the 
husband  to  recover  damages.  There  was  a  trial  to  a 
jury,  a  verdict  and  judgment  for  the  plaintiff,  and  the 
defendant  appeals. 

/.  O.  TraeVj  tor  appellant. 

/.  D.  Nichols^  for  appellee. 

Granger,  J. — No  errors  are  assigned  as  to  the 
instructions  of  the  court,  and  the  questions  for  consid- 
eration are  entirely  with  reference  to  the  testimony. 

L     Appellant  first  insists  that  the  verdict  is  not 

supported  by  a  fair  preponderance  of  testimony.     The 

1.  Verdict:  oon-  tcstimouy  iu  the  case  is  brief,  and  we  have 

denoif  *'*      Carefully  examined  it.     It  is  true  that  while 
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three  witnesses,  including  the  plaintiff  and  his  wife, 
testify  to  the  bad  condition  of  the  walk,  there  are  five 
who  testify  that  they  frequently  passed  over  it,  and 
noticed  nothing  wrong.  That  the  walk  was,  on  the 
eighth  of  June,  when  the  accident  occurred,  out  of  repair, 
there  can  be  no  reasonable  doubt.  This  fact  adds  some- 
thing to  the  force  of  the  evidence  that  it  was  for  some 
time  before  out  of  repair.  It  is  unquestioned  that  in  the 
fall  of  1885  the  plaintiff  called  the  attention  of  Mr. 
Means— one  of  the  six  witnesses,  and  at  the  time  one  of 
the  officers  of  the  city — to  the  defect,  and  particularly 
called  his  attention  to  the  approach  at  the  woodshed, 
where  the  accident  happened.  He  (Means^  then  served 
a  notice  on  Mrs.  Butler,  the  owner  of  the  abutting  prop- 
erty, to  repair  the  sidewalk.  Mr.  Means,  in  his  testi- 
mony, says  that  Mrs.  Butler  made  no  change  in  the 
walk  that  he  knew  of!  He  also  says  he  discovered  noth- 
ing wrong  with  the  walk,  and  that  he  made  no  special 
examination.  Three  of  the  witnesses  testify  that  from  in 
the  spring  the  walk  was  not  firm,  and  that  to  walk  on  the 
side  it  would  "tilt  or  teeter,"  that  some  of  the  planks 
were  loose,  and  it  is  true  that  a  loose  plank  caused  the 
accident  to  Mrs.  Troxel.  Thus  we  find  that  there  is 
some  testimony  that  the  walk  was  out  of  repair  in  the 
fall  of  1885,  and  more  that  it  was  from  the  spring  of 
1886.  The  testimony  is  that  one  passing  along  the  cen- 
ter of  the  walk  would  not  notice  any  defect.  This  might 
account  for  the  fact  that  only  a  part  of  those  who  passed 
over  it  noticed  a  defect.  To  us  it  seems  that  there  is  a 
plain  conflict  of  evidence,  and  that  the  question  of 
whether  or  not  the  walk  was  out  of  repair  was  one  for 
the  jury. 

II.     It  is  next  urged  that  the  condition  of  the  walk 
was  not  such  as  to  impart  constructive  notice  to  the 

defendant.  The  consideration  of  this  ques- 
tion  is  so  akin  to  the  former  that  it  should 
hardly  command  further  notice.  There  is  some  testimony 
tending  to  show  actual  notice.  We  refer  to  the  complaint 
or  talk  of  the  plaintiff  with  Mr.  Means  in  October,  1885, 
which  led  to  a  notice  on  the  abutting  property  owner  to 
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repair  the  walk.  It  is  by  no  means  clear  that  snch  a 
notice  did  not  require  a  particular  examination  of  the 
walk  to  know  its  condition.  But,  without  so  holding, 
it  is  sufficient  to  say  that  the  testimony  is  of  a^  character 
to  make  the  question  of  notice  one  for  the  jury. 

III.  At  the  close  of  the  testimony  the  defendant 
moved  the  court  to  instruct  the  jury  to  return  a  verdict  for 
iL  oiTTBi  and  *^®  defendant,  for  the  reason  that  the  undis- 
JSXfeoui?^  puted  testimony  of  the  plaintiff's  wife 
tributoiT*"nor  shows  that  the  accident  occurred  in  conse- 
ugenoe.  queuco  of  her  contributory  negligence.  The 
motion  was  overruled,  and  such  ruling  is  assigned  as 
error.  Mrs.  Troxel' s  testimony  as  to  how  the  injury 
occurred  is  as  follows :  *'I  reside  at  Vinton.  Am  wife 
of  plaintiff.  Am  forty-eight  years  of  age.  During  the  year 
1885,  and  until  June,  1886,  lived  in  the  southeast  part 
of  town,  straight  east  of  the  Blind  Asylum.  I  know 
where  Asylum  avenue  is.  The  house  where  I  lived  was 
directly  east  of  the  College  for  the  Blind,  and  on  the 
south  side.  There  was  a  sidewalk  all  the  way  from 
where  I  lived  to  the  College  for  the  Blind,  on  the  same 
side.  I  remember  going  to  a  concert  at  the  college 
about  the  eighth  of  June,  1886.  I  know  where  the  prop- 
erty known  as  the  '  Butler  property'  is  located.  It  was 
five  blocks  west  of  us,  on  the  south  side  of  the  street. 
My  daughter  Lillie  went  with  me  to  the  concert.  On  the 
evening  of  the  eighth  of  June,  1886, 1  went  to  the  concert. 
I  was  injured  on  the  sidewalk  at  Butler's  bam  or  wood- 
house, — I  don't  know  which  it  is.  There  was  a  window 
in  the  north  side  of  the  wood-house.  It  must  have  been 
a  little  east  of  the  window, — close  about  the  window; 
between  it  and  the  corner.  I  was  injured  on  the  walk 
on  the  south  side,  next  the  wood-house.  Was  going 
west.  We  were  on  the  walk.  I  stepped  on  a  plank., 
and  my  daughter  stepped  on  the  other  side,  and  tripped 
me  against  the  barn,  and  threw  my  foot  sideways.  It 
appeared  as  if  it  was  thrown  out  of  joint.  I  had  noticed 
that  this  walk  was  out  of  repair  before  the  accident; 
that  the  stringers  were  loose,  and  the  section  ( I  guess  it 
is  called )  was  loose,  and  teetered.     I  had  been  over  the 
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walk  during  the  spring  of  1886  frequently.  I  can't  say 
how  many  times.  I  was  walking  carefully  at  the  time. 
Never  had  any  trouble  before."  On  cross-examination 
she  testified  as  follows:  ^'I  live  five  blocks  east  of 
where  the  Butler  property  is;  on  the  same  street.  Can't 
state  what  time  I  left  home  that  night;  it  was  between 
sundown  and  dark;  I  think  it  was  about  eight  o'clock* 
My  daughter  and  I  were  together.  We  started  along 
the  sidewalk  past  Butler's  proi)erty.  We  walked  side 
by  side.  We  did  not  have  hold  of  each  other.  Did  not 
walk  very  fast.  Don't  recollect  just  what  time  we  got  to 
asylum;  think  it  was  dusk.  Do  not  recollect  talking  to 
my  daughter.  Did  not  call  her  attention  to  this  place 
in  the  walk  as  being  bad.  I  think  I  stated  before  that 
when  we  got  to  the  bad  place  in  the  walk  that  we 
walked  right  along  in  the  usual  way.  I  stepped  on  one 
end  of  the  plank,  and  my  daughter  on  the  other.  I 
can' t  tell  how  it  was.  Something  happened,-^ the  plank, 
I  thought,  came  up,  and  caught  my  foot,  and  threw  me 
against  the  building.  The  plank  was  drawn  around.  I 
did  not  notice  much  about  the  condition  of  the  walk 
that  evening.  It  teetered  a  little;  that  is,  it  rocked.  I 
I  do  not  know  how  long  we  stayed  there  after  the 
injury."  In  support  of  the  assignment  we  are  referred  to 
McLaury  v.  City  of  McOregor^  54  Iowa,  717;  and  HarU 
man  v.  City  of  Muscatine^  70  Iowa,  611.  In  the  case  of 
McLaury  v.  City  cf  McGregor j  the  plaintiff  was  injured 
by  stepping  off  the  walk  into  a  ditch,  and  a  brief  extract 
from  the  opinion  will  show  the  nature  of  the  case.  The 
court  says:  * 'It  appears  to  us  that  where  a  person  is 
walking  upon  a  sidewalk  as  wide  as  this  one,  and  is  in 
the  enjoyment  of  such  degree  of  light  and  such  eye- 
sight as  to  be  able  to  discern  it.  and  steps  off  by  inad- 
vertence or  want  of  attention,  and  receives  an  injury, 
such  person  cannot  be  said  to  be  in  the  exercise  of 
reasonable  care."  It  will  be  observed  that  this  is  a  case 
where  there  was  a  suflJcient  walk  for  the  use  of  plaintiff, 
and  by  her  own  inadvertence  or  negligence  she  stepped 
off  the  walk  into  the  ditch.  In  the  case  of  Hartman  v. 
City  of  Muscatmey  there  was  what  was  known  to  be  a 
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dangerous  crossing,  and  the  plaintiff  cliose  to  take  that 
route,  instead  of  another  equally  available  to  him.  The 
plaintiff  in  that  case  testified  that  he  knew  that  it  was 
dangerous  when  he  attempted  to  cross  it;  and  the  court 
says  that,  as  a  matter  of  law,  the  plaintiff  acted  impru- 
dently, and  that  he  could  not  recover.  In  the  case  at 
bar  there  was  no  such  admission  on  the  part  of  Mrs. 
Troxel.  She  knew  that  the  walk  was  not  in  good 
repair,  but  there  is  nothing  to  show  that  she  regarded  it 
as  dangerous.  She  passed  over  it  frequently,  and  others 
passed  over  it  daily  without  mishap.  She  says  that  at 
the  time  of  the  accident  she  was  walking  in  the  usual 
way;  that  she  was  walking  carefully.  This,  it  appears 
was  the  only  walk  leading  to  the  place  of  her  destination 
that  evening.  This  case  is  widely  different  in  its  facts 
from  the  cases  referred  to.  This  is  a  case,  like  many 
others,  where  a  defective  walk, — known  to  be  so, — but 
not  regarded  as  dangerous,  is  used  for  a  time  with  safety, 
and  then,  for  some  cause  that  is  not  and  could  not  be 
anticipated,  an  accident  results.  The  rule  laid  down  in 
Kendall  v.  City  of  Attia^  73  Iowa,  241,  seems  to  have 
been  followed  by  the  court  in  this  case  as  to  contributory 
negligence,  and  the  condition  of  the  evidence  is  not  such 
as  to  warrant  our  interference. 

IV.    It  is  next  claimed  that  the  plaintiff's  wife  was 
negligent  in  the  manner  in  which  she  used  the  injured 

limb.     Upon  that  branch  of  the  case  the 

'  reriew  r'qne^  court    cave    to    the    lury    the     following 

milted  to        instruction :     *\9)   If  you  find  from  the  evi. 

dence  that  plaintiff's  wife  was  injured  by  a 
defect  in  the  sidewalk,  as  claimed,  without  any  negli- 
gence on  her  part  which  contributed  thereto,  and  that 
defendant  had  notice  of  such  defect  as  hereinbefore 
explained,  and  that  plaintiff  has  suffered  damages  there- 
by; and  if  you  further  find  that  afterwards  plaintiff's 
said  wife  fell,  and  again  injured  her  limb,  and  said  last 
fall  enhanced  or  increased  said  original  injury,  whereby 
further  medicine  and  medical  attendance  was  required, 
and  whereby  further  loss  of  services  of  plaintiff's  said 
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wife  resulted  to  him  than  would  have  resulted  from 
the  original  injury, — then  as  to  such  medicine  and  med- 
ical attendance  or  further  loss  of  time  plaintiff  cannot 
recover  unless  yon  find  that  said  last  fall,  if  any, 
was  produced  or  caused  by  said  original  injury,  and 
without  any  fault  or  negligence  on  the  part  of  plaintiff 's 
said  wife."  This  is  the  only  instruction  to  the  jury 
relative  to  the  wife's  conduct  after  the  injury,  and  no 
question  is  made  as  to  the  instructions  given,  or  that 
any  were  refused.  It  will  be  observed  that  the 
instruction  only  calls  the  attention  of  the  jury  to  the 
question  of  enhanced  damages  resulting  from  a  fall;  not 
to  such  damage  on  account  of  excessive  walking  or 
other  misuse  of  the  limb  after  the  injury.  The  instruc- 
tion, as  given,  is  the  law  of  this  case,  and  limits  our 
inquiry  to  the  subject  as  presented  by  it ;  that  is,  we 
only  look  to  the  testimony  relative  to  injury  by  the  fall. 
If  the  appellant  desired  more,  an  instruction  should  have 
been  asked. 

The  foregoing  disposes  of  all  the  material  questions 
presented  in  the  record,  and  the  judgment  is 
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SCOVIL  V.  FlSHEB. 

1.  Judgment:  jURiSDicnoN:  rbcitaijs:  appearance  of  counsel: 
EVIDENCE :  PRESUMPTION.  R.  began  an  action  against  P.  to  foreclose 
a  mortgage,  and  made  S.,  who  held  one  of  the  mortgage  notes,  a 
party.  S.,  in  a  cross-petition,  asked  for  judgment  on  his  note  an4 
for  a  foreclosure  of  the  mortgage  ;  and  a  personal  judgment  was 
rendered  in  his  favor  against  P.,  although  P.  was  served  with 
notice  of  the  cross-petition  by  publication  only,  and  the  decree 
recited  that  he  appeared  neither  in  person  nor  by  attorney.  In  an 
action  to  enforce  the  judgment  against  P.'s  administrator,  it  was 
filiown  by  the  record  that  attorneys  appeared  for  P.  in  the  case  at  a 
term  prior  to  that  at  which  the  judgment  was  entered,  and  one  of 
the  attorneys  testified  that  his  firm  appeared  in  that  case  for  P. 
But  it  appeared  that  these  attorneys  appeared  also  for  S.  in  the 
case.  Held  that,  if  this  ev^idence  was  admissible  at  all  as  against 
the  recitals  in  the  decree,  it  must  be  regarded  as  showing  only  that 
these  attorneys  appeared  for  P.  in  the  original  case,  and  not  as  to 
the  cross-petition,  because  they  could  not  lawfully  have  appeared 
for  both  S.,  the  plaintiff  in  the  cross-petition,  and  P.,  the  defend- 
ant therein;  and  the  court  will  entertain  presumptions  in  favor  of 
the  lawful  conduct  of  attorneys,  and  of  the  truthfulness  and  con- 
sistency of  judicial  records.  Consequently,  held,  further,  that  the 
personal  judgment  was  invalid  for  want  of  jurisdiction  to  render  it. 

8.  Pleading :  claims  against  estates  :  denial  presumed.  In  an 
action  upon  a  judgment  as  a  claim  against  an  estate,  no  answer  is 
necessary,  but  the  administrator,  by  resisting  the  claim,  not  only 
puts  in  issue  the  validity  of  the  judgment,  but  of  the  debt  on 
which  it  is  founded,  so  that  no  recitals  of  the  judgment  are  to  be 
regarded  as  prima- facie  evidence  against  him  because  not  denied. 

Appeal  from  Kossuth  District  Court. — Hon.  Lot 

Thomas,  Judge. 

Filed,  .Tanuart  31,  1889. 

The  plaintiff,  Scovil,  filed  in  the  district  court, 
sitting  as  a  court  of  probate,  a  claim  against  the  estate 
of  Lorenzo  Price,  based  on  a  judgment  of  the  dis- 
trict court  of  Dallas  county.  Upon  a  trial  on  the 
merits  the  claim  was  disallowed  and  rejected.  Plaintiff 
appeals. 

Vol.  77—7 
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E.  JE.  LonQj  for  appellant 

George  E.  Clarice^  for  appellee. 

Beck,  J. — L    The  judgment  which  is  the  founda- 
tion of  plaintiff's  claim  was  rendered  in  an  action  to 
jppo,^^^.      foreclose  a  mortgage,  brought  by  one  Rich- 
J"r{«»|jtion:    ard  against  Price  and  wife,  the  mortgagors, 
appearanc©      the  plaintiff  in  this  suit  Scovil,  who  held  a 

p'r^Smpilon.  ^^^®  sccur^d  by  the  mortgage,  and  others, 
who  claimed  some  interest  in  the  real  estate 
covered  by  the  mortgage.  Scovil  filed  a  cross-bill,  ask- 
ing a  foreclosure  of  the  mortgage,  and  a  judgment  on  his 
note.  The  notice  to  the  mortgagor  Price  of  the  filing  of 
the  cross-bill  was  given  by  publication.  The  decree 
declares  that  Price  appeared  neither  in  person  nor  by 
an  attorney,  but  a  personal  judgment  is  rendered 
against  him  for  the  amount  due  on  the  note.  This  is 
the  judgment  filed  as  the  foundation  of  plaintiff's 
claim. 

II.  It  is  not,  and  cannot  be,  claimed  that  the  judg- 
ment in  question  is  in  personam^  and  bound  Price  or 
his  property  other  than  as  a  judgment  in  rem.  But  it 
is  insisted  that  the  evidence  shows  that  Price  appeared 
in  the  action  by  attorney,  and  therefore  he  should  be 
held  bound  personally  by  the  judgment.  We  think 
that  the  evidence  fails  to  overcome  the  decree  which 
declares  that  the  court  found  that  defendant  Price 
appeared  neither  in  person  nor  by  attorney,  if,  indeed, 
it  is  not  conclusive,  and  may  be  contradicted  by  evi- 
dence dehors  the  record.  The  record  at  a  prior  term 
recites  that  attorneys  entered  their  appearance  for  Price. 
But  it  is  not  shown  that  the  appearance  was  to  the  cross- 
bill. The  appearance,  doubtless,  was  to  the  original 
action,  and  not  to  the  cross-bill.  This  conclusion  is  sup- 
ported by  the  fact  that  the  attorneys  entering  their 
appearance  for  Price  were  in  fact,  as  is  shown  by  the 
decree  and  the  papers  in  the  case,  the  attorneys  of  Sco- 
vil, the  plaintiff  in  this  case.     It  is  not  to  be  presumed 
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that  respectable  attorneys  would  appear  both  for 
Scovil  and  Price,  the  plaintiff  and  defendant  in  the 
cross-billy  or  that  the  court  would  permit  such  a 
thing. 

III,  One  of  the  attorneys  testifies  that  his  firm  did 
appear  in  the  case  for  the  defendants, — Price  among  the 
number.  He  does  not  testify  that  he  appeared  to  the 
cross-bill  for  Price.  He  could  have  properly  appeared 
in  the  case  for  Price  in  resistance  to  the  original  peti- 
tion, but  he  could  not  have  appeared  lawfully  in  resist- 
ance to  the  cross-bill.  The  law  will  presume  he  did  not 
appear  to  the  cross-bill  for  Price.  The  record  will  thus 
be  consistent  with  itself,  and  all  parts  of  it  will  stand, 
and  it  will  appear  that  the  attorneys  did  not  violate 
their  professional  duty  by  appearing  both  for  the  plain- 
tiffs and  defendant  in  the  cross-bill. 

IV.  Counsel  for  plaintiff  insist  that,  conceding  the 
judgment  is  in  rem^  the  findings  shown    therein  are 

primafacie  evidence  of  the  amount  due 
oiairnaigaijit  plaintiff,  in  vicw  of  the  fact  that  there  is  no 
denial  pre-  denial  of  the  original  debt.  But  as  there 
was  no  written  answer  to  the  claim,  in 
accord  with  the  practice  in  such  cases,  wherein  no 
formal  pleadings  are  required,  the  resistance  of  the 
defendant  put  in  issue  all  matters  upon  which  a  defense 
to  the  claim  could  be  based,  usually  set  up  by  a  general 
denial.  It  is  not  to  be  presumed  that  defendant  admitted 
plaintiff's  right  to  recover,  or  the  validity  of  his  claim. 
The  claim  was  based  on  the  judgment,  which  is  invalid, 
and  not  binding  as  a  judgment  in  personam.  The  judg- 
ment, therefore,  does  not  support  plaintiff's  right  to 
recover  in  this  action ;  and  even  if  counsel's  position, 
that  it  is  prima-facie  evidence  of  the  amount  of  the 
the  claim,  be  correct, — which  we  do  not  hold, — plaintiff 
cannot  recover,  for  the  reason  that  the  judgment  and 
other  evidence  does  not  establish  his  cause  of  action.  In 
our  opinion  the  judgment  of  the  district  court  ou^ht 
to  be  Affirmed. 
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The  Empire  Mill  Company  v.  Lovell. 

1.  Attachment :  wrongful  :  sale  of  proprrty  under  :  damaobb. 
Wlien  a  debCor^s  goods  are  wrongfully  seized  and  sold  under  an 
attachment,  but  the  proceeds  are  applied  to  the  payment  of  his 
debts,  the  measure  of  his  damages  for  the  wrongful  attachment  is 
not  the  value  of  the  goods  when  seized,  but  the  difference  between 
that  value  and  the  amount  realized  upon  their  sale. 

8.  Agency :  admissions  of  agent  to  bind  PRiNaPAU  The  state- 
ments and  admissions  of  an  agent  are  not  admissible  in  evidence 
against  the  principal,  unless  they  are  made  at  the  time  of  the  trans- 
action to  which  they  relate,  and  such  transaction  is  within  the  scope 
of  the  agent^s  employment.  Accordingly  held  that  the  statements 
of  one  of  plaintiff 's  attorneys,  made  after  the  attachment  in  this 
case  was  sued  out,  were  not  admissible  as  against  plaintiff  to 
show  malice  in  suing  out  the  writ. 

8.  Evidence :  irrelevant  but  harmless.  A  cause  will  not  be 
reversed  for  error  in  admitting  irrelevant  evidence,  when  it  appears 
that  no  possible  prejudice  could  result  therefrom  to  appellant. 

Appeal  from    Wright  District  Court. — Hon.    S.    M. 

Weaveu,   Judge. 

Piled,  January  81,  1889. 

Plaintiff  bron^ht  suit  on  a  money  demand,  and 
sued  out  a  writ  of  attachment.  Defendant  pleaded  a 
counter-claim  on  the  attachment  bond  for  the  wrongful 
suing  out  of  the  writ,  on  which  he  recovered.  Plaintiff 
appeals. 

Pillsbury^  Moats  &  Moats ^  for  appellant. 

Cook  &  FilJcins  and  J.  O.  McOllough,  for  appellee. 

Reed,  C.  J. — I.     The  property  seized  on  the  attach- 
ment was  a  stock  of  merchandise.     On  the  day  following 
•  that  on  which  the  writ  was  levied,  defend- 

\_  Attach  m  bw t* 

\i-rontfrui:  sale  aut  coufessed  judgment  in  favor  of  another 

of  property  .  .  -i  •!_ 

under:  dama-  creditor.     An    execution    issued    on    that 
judgment  was  levied  on  the  stock,  and  it 
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was  sold  thereon;  and  at  the  time  of  the  trial  the  pro- 
ceeds were  held  by  the  sheriff  to  be  applied  as  the  court 
might  direct.  The  court  instructed  that,  if  the  attach- 
ment was  wrongfully  sued  out,  the  measure  of  defend- 
ant's actual  damages  would  be  the  fair  market  value  of 
the  property  at  the  time  of  the  seizure.  We  are  of  the 
opinion  that  the  rule  adopted  by  the  court  on  that 
question  is  erroneous.  The  injustice  which  would  result 
from  the  application  of  such  a  rule  is  well  illustrated  by 
the  present  case.  By  the  verdict  and  judgment  defend- 
ant recovers  the  full  value  of  the  property,  which  is  in 
excess  of  the  amount  of  his  indebtedness  to  plaintiffs  ; 
the  judgment  being  in  his  favor  for  the  difference 
between  those  amounts.  He  also  has  the  benefit  of  the 
proceeds  of  the  sale,  which  may  now  be  applied  in 
satisfaction  of  the  judgment  in  favor  of  the  other  cred- 
itor. The  proceeds  amounted  to  about  one-half  the 
value  of  the  goods  as  shown  by  the  invoice  taken  when 
the  seizure  was  made;  and  the  result,  under  the  rule,  is 
that  while,  by  the  findings  of  the  jury,  the  issuance  of  the 
writ  was  wrongful,  defendant  has  been  benefited  by  the 
seizure  to  the  eitent  of  one-half  the  value  of  the  prop- 
erty taken  ;  and  the  same  result  would  have  followed  if 
the  sale  had  been  made  under  the  attachment  because 
of  the  perishable  character  of  the  goods.  The  debt  to 
plaintiff  would  have  been  extinguished  by  the  assess- 
ment against  him  of  the  value  of  the  property  at  the 
time  of  the  seizure,  while  the  proceeds  of  the  sale  would 
have  gone  to  defendant.  It  is  manifest  that  in  either 
case  his  recovery  because  of  the  wrong  done  him  by  the 
seizure  of  his  property  would  be  in  excess  of  the  actual 
damages  caused  by  the  act.  But  the  true  measure  of 
his  actual  damages  is  such  sum  as  will  compensate 
him  for  the  injury;  and  in  the  present  case  that  sum 
could  Hot  exceed  the  difference  between  the  market 
value  of  the  property  at  the  time  of  the  seizure  and  the 
amount  realized  from  the  sale;  and  the  rule  would  be 
the  same  if  the  difference  should  be  less  than  the  amount 
of  the  indebtedness  to  plaintiff,  and  a  portion  or  all  of 
the  proceeds  should  ultimately  go  to  the  satisfaction  of 


102 SUPREME  COURT  OF  IOWA, 

The  Empire  Mill  Ck>.  v.  Ix>vell. 

that  balance,  for  in  that  case  defendant  would  have  the 
benefit  of  it  in  the  satisfaction  of  his  indebtedness.  The 
seizure  of  property  under  an  attachment  is  not  of  itself 
an  absolute  conversion  of  it.  The  owner  is  deprived  of 
possession  by  the  seizure,  and,  if  wrongful,  he  may 
maintain  an  action  for  the  trespass,  but  he  is  not 
divested  of  his  title  or  ownership  by  the  seizure  alone. 
There  must  be  a  sale  under  the  proceeding  before  that 
result  is  accomplished.  If  the  seizure  was  wrongful,  he 
is  entitled  to  be  compensated  for  the  injury  caused 
thereby.  Before  sale  the  injury  consists  simply  in  the 
consequences  of  the  deprivation  of  possession,  including 
any  depreciation  in  the  value  of  the  property.  If  the 
proceeds  of  the  sale  will  inure  either  directly  to  him,  or 
indirectly  to  his  benefit,  as  when  applied  to  the  satis- 
faction of  an  indebtedness,  the  actual  damages  cannot 
exceed  the  difference  between  the  proceeds  of  the  sale 
and  the  value  of  the  property  at  the  time  of  the  seiz- 
ure. 

II.  Plaintiff  is  a  non-resident  of  the  state,  and  the 
proceedings  were  instituted  by  its  attorneys  resident  in 
t.  Annan  ad-  *^®  State ;  the  petition  being  sworn  to  by 
Sfent'tobtad  ^^®  member  of  the  firm  employed  in  the 
prindpaL  QQse,  There  was  evidence  proper  to  go  to 
the  jury  that  the  attorney  who  verified  the  petition,  and 
who  did  all  that  was  done  in  the  matter,  was  actuated 
by  malice  towards  defendant ;  and  the  court  directed 
the  jury  that  the  motive  of  the  attorney,  if  proven, 
would  be  imputed  to  plaintiff.  Against  plaintiff's 
objection,  defendant  was  permitted  to  give  evidence  of 
certain  statements  of  another  member  of  the  firm  (of 
attorneys)  made  after  the  attachment  was  sued  out, 
which  tended  in  some  degree  to  show  the  motive  of  his 
partner  in  suing  it  out.  The  evidence  should  have  been 
excluded.  It  may  be  conceded  that  the  one  making  the 
statements  was  responsible  for  the  suing  of  the  writ, 
because  the  act  was  done  by  his  firm.  The  declarations, 
however,  were  not  of  the  res  gestoe^  and  the  statements 
and  admissions  of  an  agent  are  not  admissible  against 
the  principal,  except  they  are  made  at  the  time  of  the 
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transaction  to  which  they  relate,  and  such  transaction 
is  within  the  scope  of  the  agent's  employment.  The 
declarations  in  question  related  to  a  past  transaction. 

III.  Defendant,  when  being  examined  as  a  witness 
in  his  own  behalf,  was  inquired  of  as  to  his  motive  in 
8.  EvTOENCB :      confessing  judgment  in  favor  of  the  other 

Irri'levanl  but  _.,  *  .        .        ,.       ._,,  ,,         , 

harmless.  Creditor,  and,  against  plamtiii's  objection, 
was  permitted  to  answer  that  he  desired  to  secure  to  him 
the  debt  he  was  owing.  The  evidence,  perhaps,  was 
irrelevant,  but  we  can  se^  no  possible  prejudice  which 
could  have  resulted  from  its  admission.  It  could  have 
no  possible  bearing  on  the  questions  involved  in  the 
issue,  which  related  to  the  truth  of  the  allegations  of 
the  petition  for  attachment,  and  the  jury  could  not  have 
been  misled  or  influenced  in  their  finding  on  these  ques- 
tions by  it.  As  we  reach  the  conclusion  that  the  judg- 
ment must  be  reversed  on  the  grounds  indicated,  we  will 
not  consider  the  question  as  to  the  sufficiency  of  the 
evidence  to  sustain  the  verdict. 

Reversed. 


iWiosl 

Burtis  v.  The  Humboldt  County  Bank  et  dl,       \  ^-^' 

1.  Fraudulent  Convey anoe:  innocent  orantbbs.  If  the  vendor 
of  tlie  property  in  this  cane  be  conceded  to  have  transferred  it  with  a 
fraudulent  intent,  held  that  the  evidence  fails  to  show  arfj  partici- 
pation in  or  knowledf^e  of  that  intent  on  the  part  of  the  vendee, 
and  that  its  title  cannot  be  set  aside  on  that  ground. 

S.  Agricultural  College:  lands  of:  sale  for  cash.  Although 
agricultural  college  lands  are  required  to  be  sold  on  tiqie,  in  order 
to  provide  a  fund  for  the  college  arising  from  the  interest  on  the 
purchase  price,  the  college  may  nevertheless  receive  the  principal, 
with  a  honua^  when  its  interests  will  be  promoted  thereby ;  and 
where  it  does  receive  the  principal,  it  will  be  presumed  that  iti 
officers  have  acted  rightly  for  the  best  interests  of  tlie  college. 

Appeal  from  Humboldt  District  Court — Hon.  George 

H.  Caru,  Judge. 

Piled,  January  31,  1889. 
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Action  in  chancery  to  quiet  and  establish  title  in 
plaintiff  to  a  certain  tract  of  land.  Upon  a  trial  on  the 
merits  plaintiff's  petition  was  dismissed.  He  now 
appeals  to  this  court. 

/.  O.  Raymond^  for  appellant. 

P.  Finchy  for  appellees. 

Beck,  J. — I.  The  petition  alleges  that  plaintiff 
purchased  at  sheriff's  sale,  under  a  judgment  against 
one  Williams  and  wife,  the  interest  which  they  held  in 
certain  land  under  a  lease  to  them  by  the  agricultural 
college.  It  is  shown  that  plaintiff  was  the  assignee  of 
the  judgment,  and  that  the  wife,  to  whom  the  lease  was 
executed,  before  the  suit  was  commenced  in  which  the 
judgment  was  rendered  under  which  plaintiff  claims,* 
assigned  the  lease  to  Mattison,  who,  before  the  judg- 
ment was  rendered,  assigned  the  lease  to  the  Humboldt 
County  Bank,  which  procured  a  patent  to  be  issued  to 
it  for  the  land ;  and  that  the  other  defendants  hold  an 
interest  in  the  land  under  the  bank.  It  is  alleged  that 
these  assignments  and  transfers  were  made  to  defeat  the 
creditors  of  Williams  and  wife,  of  which  the  bank  had 
full  notice.  The  plaintiff  asks  that  defendants'  claim 
and  title  to  the  land  be  set  aside,  and  that  it  be  quieted 
in  plaintiff. 

II.  There  can  be  no  dispute  as  to  the  rules  of  law 
prevailing  in  this  case ;  and  we  think,  after  a  careful 
1  FRAUDui:.Birp  Consideration  of  the  evidence,  there  ought 
fn noo Jn?°*^ '  not  to  bo  disagreement  as  to  the  controlling 
grantees.  f^cfs  of  the  casc.  If  it  be  conceded  that 
Williams  and  wife  by  the  transfers  of  the  lease  intended 
to  defeat  their  creditors,  the  evidence  fails  to  show  that 
the  bank  and  the  other  defendant  shared  that  purpose. 
The  evidence  leads  to  the  conclusion  that  the  bank 
acquired  the  lease  in  good  faith  in  payment  of  a  claim 
it  held  against  Williams  and  wife.  We  think  that  the 
evidence  utterly  fails  to  show  that  the  bank,  through 
its  officers  or  agents,  had  knowledge  of  the  Williams 
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indebtedness,  and  their  purpose  to  defeat  its  collection, 
if  such  purpose  existed.  The  consideration  paid  by  the 
bank  to  Williams  was  not  far  from  the  real  value  of 
their  leasehold  interest,  and,  after  the  amount  they 
were  owing  on  the  lands  was  paid  (for  it  seems  the 
lease  was  in  effect  a  contract  of  purchase  and  sale),  the 
property  cost  the  bank  about  its  full  value, — at  least 
there  was  not  such  an  inadequacy  of  consideration  as 
would  raise  a  presumption  of  fraud. 

III.  Plaintiff  insists  that  the  evidence  shows  that 
the  defendants  held  the  lease  and  land  under  a  trust  for 
Williams'  benefit.  We  fail  to  find  support  in  the  evi- 
dence for  this  position.  The  mere  fact  that  Williams 
remained  in  possession  of  the  lands  for  a  time,  without 
more,  does  not  authorize  the  conclusion. 

IV.  It  is  insisted  that  the  bank  cannot  hold  the 
land  for  the  reason  that  by  the  payment  of  a  bonus  it 

procured  a  deed  before   the   time  for  its 

*  Tculi^oi-      execution  had  arrived.     Counsel's  position 

ou^^'tot     is  that,  as  the  land  is  required  to  be  sold  on 

time  in  order  to  provide  a  fund  for  the  col- 
lege arising  from  the  interest  on  the  purchase  price,  the 
bank  could  not  defeat  the  object  of  the  law  by  paying 
the  purchase  money  for  the  land  before  it  was  due. 
But  we  think  the  college  could  receive  the  principal 
when  its  interest  would  be  promoted  thereby ;  and  we 
are  required  to  presume  that  the  officers  of  the  college 
acted  rightly,  aiid  for  its  interests,  which  were  promoted 
by  the  bonus  paid  by  the  bank,  or  by  other  matters  not 
appearing  in  the  record.  We  reach  the  conclusion  that 
the  judgment  of  the  district  court  ought  to  be 

AFf^IBMEB. 
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TnE  State  v.  Blunt. 

Assault  With  Intent  to  Bape :  PUNisHifENT.  For  an  assault  with 
intent  to  rape,  committed  upon  a  child  of  tender  years,. but  in  no 
other  respect  an  aggravated  offense,  the  defendant  was  sentenced 
to  fifteen  years  at  hard  labor  in  the  penitentiary.  Held  not  duly 
proportioned  to  the  degree  of  the  offense,  and  it  is  reduced  to  ten 
years. 

Appeal  from  Jones  Df strict  Court. — Hon.  James  D. 

GiFFEN,  Judge. 

Piled,  February  1,  1889. 

Granger,  J. — The  defendant  was  convicted  of  the 
crime  of  an  assault  with  intent  to  commit  a  rape,  and  he 
appeals  to  this  court.  The  cause  has  before  been  sub- 
mitted here,  and  the  submission  set  aside,  at  th^  instance 
of  defendant,  or  those  actin^^  in  his  interest,  in  the  hope 
that  we  might  be  favored  with  a  brief  and  argument  in 
his  behalf.  The  submission  at  this  terra  is  at  his  written 
request,  but  without  brief  or  argument  for  either  party. 
We  have  given  to  the  record  a  careful  examination,  as 
the  law  requires,  and  we  discover  nothing  like  reversible 
error.  The  charge  of  the  court  was  eminently  fair  to 
the  defendant,  and  the  testimony  unquestionably  sus- 
tains the  verdict.  The  statute  penalty  for  such  an 
offense  is  imprisonment  in  the  penitentiary  for  a  period 
not  exceeding  twenty  years.  The  court  has  a  wide 
range  of  discretion  in  imposing  penalties  for  this  offense, 
and  the  circumstances  of  each  particular  case  must 
largely  control  the  extent  of  the  punishment.  Barring 
the  disgusting  features  of  such  an  offense,  even  in  its 
mildest  form,  and  the  circumstances  of  this  case  are  not 
aggravating.  It  is  true,  the  assault  was  upon  a  child  of 
tender  years,  meriting,  perhaps,  a  higher  degree  of 
punishment  than  if  upon  a  person  older,  with  the  other 
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circumstances  the  same.  In  its  facts  it  is  but  an  ordinary 
case,  and  the  punishment  should  be  graded  accordingly. 
The  judgment  of  the  district  court  is  that  the  defendant 
be  confined  at  hard  labor  in  the  penitentiary  for  a  period 
of  fifteen  years.  We  think  this  disproportionate,  and 
the  judgment  of  the  district  court  is  so  modified  as  to 
make  the  term  of  imprisonment  ten  years. 

Modified  and  Affirmed. 


77  m 
Sperry,  Watt  &  Garver  v.  Gallaher.  ,2i-—'i 

'  77  lorl 


;109    804 

Assignment  for  benefit  of  creditors :  Yon>  bboaubb  ooKDmoNAU  .77  io7| 
An  assignment  for  benefit  of  creditors  contained  the  foUowing 
clause :  '*In  case  that  any  of  my  creditors  who  file  claims  against 
my  estate,  and  receive  a  dividend  therefrom,  do  not  receive  the 
full  amount  due  them,  then  the  receipt  of  any  just  pro  rata  share 
of  the  amount  due  them  shaU  be  deemed  a  satisfaction  of  the 
demand,  and  so  by  them  accepted."  Seld^  that  this  clause  made 
the  assignment  conditional,  and  therefore  void,  and  that  the  court 
rightly  so  held  in  a  garnishment  proceeding  against  the  assignee 
by  a  creditor  who  repudiated  the  assignment,  and  sought  to  reach 
the  property  in  the  hands  of  the  assignee  for  the  full  satisfaction  of 
his  claim.    (See  cases  cited  in  opinion.) 

Appeal  /ram    Greene   District    Court. — Hok.    J.    P. 

Conner,  Judge. 

Filed,  February  1,  1889. 

On  the  twenty- second  day  of  February,  1888,  the 
plaintiffs  commenced  an  action  against  one  Speers  upon 
an  account  for  goods  sold.  An  attachment  was  sued 
out,  and  J.  A.  Gallaher,  the  appellant,  was  garnished. 
Judgment  was  rendered  against  Speers,  and  the  answer 
of  appellant  garnishee  was  taken  in  open  court,  and,  on 
motion  of  the  plaintiffs,  judgment  was  rendered  against 
him  for  the  amount  of  the  judgment  and  costs  against 
against  Speers.     The  garnishee  appeals. 
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Timothy  Brown^  for  appellant. 
Lehman  &  ParJc^  for  appellees. 

RoTiiROCK,  J. — It  appeared  by  the  answer  of  the 
garnishee  that  on  the  eighth  day  of  February,  1888, 
Speers  made  a  general  assignment  of  his  property  to 
Gallaher,  the  garnishee,  for  the  benefit  of  his  creditors. 
In  the  examination  of  the  garnishee  the  assignment  was 
produced.  It  was  claimed  by  the  plaintiffs  to  be  void 
upon  its  face,  and,  as  it  was  conceded  that  the  garnishee 
was  in  possession  of  a  lar^e  amount  of  the  property  of 
Speers,  which  he  held  by  virtue  of  the  assignment,  it  was 
claimed  that  judgment  should  be  rendered  against 
the  garnishee.  The  court  sustained  the  claim  made  by 
the  plaintiffs,  and  rendered  judgment  accordingly. 

The  assignment  was  general.  It  embraced  all  of 
the  debtor's  property,  except  such  as  was  exempt  from 
execution.  It  was  duly  acknowledged  and  recorded, 
and  Gallaher,  the  assignee,  accepted  the  trust,  and  was 
proceeding  to  carry  it  out,  when  he  was  garnished.  The 
instrument,  after  providing  for  the  sale  of  the  property 
under  the  direction  of  the  district  court,  and  the  col- 
lection of  the  assigned  accounts  and  choses  in  action, 
made  the  following  provision  as  to  the  payment  of 
creditors  :  ^'To  pay  over  to  my  creditors  of  my  estate 
who  have  filed  and  proved  their  claims  as  provided  by 
law,  and  under  the  direction  of  the  court,  a  pro  rata 
share  to  each,  equal  in  amount  due  them,  at  the  same 
rate  per  cent.,  if  less  than  the  full  sum  due  to  them  or 
each  of  them.  In  case  that  any  of  my  creditors  who  file 
claims  against  my  estate,  and  receive  a  dividend  there- 
from, do  not  receive  the  full  amount  due  them,  then  the 
receipt  of  any  just  pro  rata  share  of  the  amount  due 
them  shall  be  deemed  a  satisfaction  of  the  demand,  and 
so  by  them  accepted."  This  provision  or  condition  in 
the  assignment  plainly  requires  the  creditors  who  file 
claims  to  accept  ai  pro  rata  share  of  the  estate  in  full 
satisfaction  of  their  demands.     It  seems  to  us  it  will 
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bear  no  other  construction.  Counsel  for  appellant  con- 
tends thatthereceii^t  required  is  not  to  be  in  satisfaction 
of  the  whole  debt,  but  only  as  against  the  assignee.  In 
other  words,  it  is  claimed  that  the  receipt  in  full  satis- 
faction is  only  in  full  of  the  demand  against  the 
assignee.  The  construction  contended  for  leaves  out  of 
view  the  fact  that  the  receipt  of  a  pro  rata  share  would 
be  in  full  of  all  demands  against  the  assignee.  He  could 
not  be  required  to  pay  out  more  than  he  received.  If 
nothing  more  was  intended  than  a  discharge  of  the 
assignee,  the  last  provision  of  the  condition  that  the 
pro  rata  share  of  the  amount  due  shall  be  deemed  a 
satisfaction  of  the  demand  would  have  been  wholly 
unnecessary.  By  the  terms  of  the  assignment  the  cred- 
itors were  required,  when  they  received  their  share  of 
the  proceeds  of  the  property,  to  release  or  extinguish 
the  balance  of  the  claims  against  the  debtor.  This 
would  enable  every  insolvent  debtor  to  enact  a  bankrupt- 
law  in  his  own  behalf.  That  such  an  assignment  is  void 
on  its  face  was  held  in  Williams  ^.  Oartrell^  4  G.  Greene, 
287.  It  is  there  held  that  such  an  assignment  is  not 
unconditional,  and  that  the  assent  of  creditors  thereto 
cannot  be  presumed.  The  statute  now  in  force,  in 
reference  to  presuming  the  assent  of  creditors,  is  not 
essentially  diflPerent  from  what  it  was  when  the  cited  case 
was  determined.  See  sections  977,  978,  Code,  1861,  and 
sections  2116,  2116,  Code,  1873.  See,  also.  Berry  v.  Hay- 
dcn^  7  Iowa,  473.  And  that  such  assignments  have  been 
held  to  be  void  by  the  courts  of  last  resort  in  many  of 
the  states,  see  Burrill,  Assignm.,  sees.  192,  193,  196,  and 
authorities  there  cited. 

It  is  claimed  by  the  appellee  that,  as  the  assignee 
is  under  the  control  of  the  court,  the  distribution  among 
the  creditors  may  be  made  by  order  of  the  court,  and 
the  objectionable  feature  of  the  assignment  may  thus  be 
avoided.  But  it  is  very  questionable  whether  the  court 
has  the  power  to  change  the  terms  of  an  assignment.  If 
the  plaintiflPs  in  this  case  had  filed  their  claim,  and 
accepted  a  pro  rata  share  under  the  assignment,  by  the 
very  terms  of  the  instrument  they  would  have  accepted 
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the  amounts  paid  them  in  full  satisfaction.  It  would 
have  amounted  to  a  composition  by  a  debtor  with  his 
creditors.  As  the  assignment  was  void  on  its  face  as 
to  those  creditors  who  repudiated  it,  we  think  it  was 
competent  for  the  court  to  so  declare  upon  the  answer 
of  the  garnishee,  by  which  it  clearly  ai)peared  that  he 
held  the  property  and  estate  of  the  insolvent  by  no  legal 
right,  as  against  creditors  who  did  not  assent  to  the 
assignment. 

Atfiemed. 
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Flowee  v.  Cruikshank  et  al. 

1.  Evidence :  balancb  :  corroboration.  The  testimony  of  the 
parties  herato,  as  to  the  conditions  of  the  contract  U'tween  thein, 
being  substantiaUy  in  equUibriOf  their  subsequent  conduct  in  refer- 
ence to  the  subject-matter  of  it  is  considered,  and  found  to  cor- 
roborate the  theory  of  defendants. 

3.  Beal  Estate :  title  not  yet  rarxed  :  equitable  aid.  Plaintiff 
agreed  with  defendants,  his  daughter  and  her  husband,  tliat  they 
should  occupy  and  cultivate  his  farm  during  the  lifetime  of  him 
and  his  wife,  and  give  them  such  care  and  supiK)rt  as  they  might 
need,  and  that,  in  consideration  thereof,  the  daughter,  should  have 
an  undivided  one-half  interest  in  the  farm.  Held  that  the 
daughter  did  not  become  the  equitable  owner  of  such  half  interest 
during  the  lifetime  of  her  parents,  because  the  conditions  on  her 
part  were  not  yet  fully  performed,  and  that  equity  could  not 
decree  her  to  be  the  equitable  owner  of  such  interest. 

8.    :  contract  to  support  parents  for  i>terest  in  :  dis- 

AFFIRICANCE :  EQUITY.  In  this  case  the  evidence  shows  a  contract 
to  support  parents  in  consideration  of  an  interest  in  real  estate. 
Plaintiff,  one  of  the  parents,  and  the  owner  of  the  land,  did  not 
claim  a  breach  of  the  contract,  nor  a  disaffirmance  of  it,  but  that 
no  such  contract  had  been  made.  Held  that,  whatever  his  right 
to  disaffirm  it  might  be,  since  he  had  not  done  so,  and  did  not 
allege  any  breach  of  it  on  the  part  of  defendants,  it  remained  in 
fuU  force,  and  equity  could  not  disregard  it  and  grant  plaintiff  a 
decree  quieting  his  title  in  the  land  and  giving  him  possession 
thereof,  the  defendants  being  entitled  to  buch  possession  under  the 
contract. 
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Appeal  from  Rumholdt  District   Court. — Hon.    Lot 

Thomas,  Judge. 

Piled,  February  1,  1889. 

The  subject  of  this  action  is  a  farm  of  three  hun- 
dred and  twenty  acres  in  Humboldt  county.  For  many 
years  prior  to  April,  1879,  plaintiff  had  been  the  owner 
of  said  farm,  and  the  legal  title  thereto  is  still  vested  in 
him.  In  1876  defendants,  who  are  the  daughter  and 
son-in-law  of  plaintiff,  went  into  possession  under  a 
parol  lease,  and  have  remained  in  possession  ever  since. 
They  claim,  however,  that  in  1879  a  new  contract  was 
entered  into,  by  the  terms  of  which  they  were  to  con- 
tinue to  cultivate  the  farm  during  the  lifetime  of  plain- 
tiff, who  was  then  about  seventy  years  old,  and  afford 
him  and  his  family,"  which  consisted  of  himself  and 
wife,  a  support  from  the  proceeds  thereof,  and  care  for 
them  in  case  they  should  come  to  need  assistance  and 
care,  and  to  apply  any  remainder  of  the  proceeds,  after 
paying  the  expenses  of  conducting  it  and  supporting 
the  two  families,  to  the  improvement  of  the  farm,  and 
that,  in  consideration  of  their  services,  plaintiff  was 
to  give  defendant  Esther  F.  an  undivided  one-half  inter- 
est in  the  place ;  and  they  allege  that  since  the  making 
of  that  contract  they  have  been  in  possession  under  it, 
and  have  faithfully  performed  all  their  undertakings 
nnder  it.  Plaintiff  brought  this  action  to  quiet  his 
title,  and  for  possession.  Defendants  pleaded  the 
alleged  contract  of  1879,  and  prayed  that  Esther  F.  be 
adjudged  to  be  the  equitable  owner  of  an  undivided 
one-half  of  the  property.  The  district  court  entered 
judgment  for  plaintiff  in  accordance  with  the  prayer  of 
the  petition ;  but  the  decree  provides  that  the  parties 
may,  within  a  specified  time,  file  such  additional 
pleadings  as  may  be  necessary  to  effect  an  accounting 
between  them.     Defendants  appeal. 

Albert  E.  Clark  and  A.  2>.  Bicknell^  for  appellants. 

Wright  <ft  Farrelly  for  appellee. 
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Reed,  C.  J. — I.     The  parties    agree   that   a   new 
arrangement  with  reference  to  the  occupation  and  carry- 
1  EviDBNCB-      ^"S  on  the  farm  was  entered  into  in  April, 
cSl^obok       T^Q^^j  but  they  disagree  as  to  the  terms  of 
tio°-  the  agreement.     Plaintiff  testified  that  the 

contract  was  entered  into  with  defendant  George  L. 
Cruikshank,  and  that  by  its  terms  he  transferred  to 
Cruikshank  an  nndivided  one-half  interest  in  the  stock 
and  personal  property  on  the  farm  in  consideration  of 
the  undertaking  of  the  latter  to  assist  him  in  paying  cer- 
tain indebtedness  he  was  then  owing,  and  that  the  farm 
was  to  be  carried  on  by  the  parties  jointly,  the  proceeds 
to  be  devoted  to  the  payment  of  the  taxes  on  the  place, 
and  the  expense  of  carrying  it  on,  and  the  remaider  to 
be  equally  divided  between  them.  He  also  testified  that 
some  months  after  the  contract  was  entered  into  he 
promised  that  if  defendants  would  remain  on  the  farm 
during  his  lifetime  and  that  of  his  wife,  and  would  care 
for  them  in  case  they  should  come  to  require  care  and 
attention  in  their  old  age,  he  would  give  defendant 
Esther  as  her  share  of  his  estate  an  undivided  one-half 
of  the  farm,  while  defendant  George  L.  testified  that 
the  agreement  entered  into  in  April  was  substantially  as 
alleged  in  the  answer,  and  that  the  arrangement  with 
reference  to  the  personal  property  and  the  payment  of 
the  debts  was  subsequently  entered  into.  On  this  ques- 
tion of  fact  we  think  the  preponderance  of  the  evidence 
is  with  the  defendants.  If  the  case  depended  on  the 
direct  testimony  of  the  two  witnesses,  who  alone  have 
personal  knowledge  of  the  transaction,  it  could  hardly 
bfe  said  that  either  claim  was  established ;  for,  while 
they  appear  to  be  equally  candid  and  credible,  there  is 
a  direct  and  positive  conflict  in  their  testimony.  We 
think,  however,  that  defendant  is  corroborated  by  the 
action  and  conduct  of  the  parties  subsequent  to  the 
making  of  the  contract.  There  never  has  been  any 
division  of  the  proceeds  of  the  farm,  or  any  accounting 
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between  the  parties  with  reference  to  it.  Defendant  has 
carried  on  the  farm,  employed  and  paid  the  help,  dis- 
posed of  the  produce,  and  applied  the  proceeds  in  pay- 
ment of  the  expenses  and  for  the  support  of  his  family, 
giving  to  plaintiff,  from  time  to  time,  such  amounts  as 
he  required  for  his  own  use.  He  has  also  devoted  to 
the  same  use  means  of  his  own  not  derived  from  the 
farm,  amounting  in  the  aggregate  to  a  considerable  sum. 
He  has  also  expended  nearly  one  thousand  dollars  in 
permanent  improvements  on  the  farm,  the  amount  being 
derived  from  the  sale  of  the  produce  and  stock  from  the 
place.  No  account  of  the  receipts  and  expenditures  has 
ever  been  kept  by  either  of  the  parties ;  nor  did  plaintiff 
at  any  time  make  any  objection  to  the  manner  in  which 
the  business  was  being  conducted,  or  any  demand  for 
a  different  application  of  the  proceeds.  These  facts  are 
strongly  corroborative  of  defendants'  claim.  They  are 
also  quite  inconsistent  with  that  asserted  by  plaintiff, 
and,  when  considered  in  connection  with  the  direct  tes- 
timony, they  lead  us  to  the  conclusion  that  the  contract 
was  as  claimed  by  defendants. 

II.  It  does  not  follow  from  our  finding  of  fact, 
however,  that  defendants  are  entitled  to  the  affirmative 
«.  Real  estate:    ^^lief  demanded  in  their  answer.     The  con- 

eained?  ^ui-  ^J^^ct  was  executory  in  all  of  its  provisions. 

table  aid.  Defendants  were  to  render  the  services 
contracted  for  during  the  lifetime  of  plaintiff  and  his 
wife.  As  part  compensation  for  the  services,  defendant 
Esther  F.  was  to  receive  an  undivided  one-half  of  their 
farm.  She  did  not  become  the  equitable  owner  of  that 
interest  upon  the  making  of  the  contract,  but  will  be 
entitled  to  receive  that  interest  only  when  she  and  her 
husband  shall  have  performed  their  undertakings  under 
it.  The  only  present  right  of  defendants  in  the  farm 
under  the  contract  is  the  right  to  occupy  and  cultivate 
it  according  to  the  terms  of  the  agreement.  But  the 
ownership  of  the  property  has  not  yet  accrued  to  them. 

III.  It  waa  contended  that  the  agreement,  from  its 
nature,  being  for  personal  services  and  care,  is  necessarily 

Vol.  77r-8 
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, .  contract  determinable  at  the  election  of  either  of  the 

^?"ms  for  parties,  and  that  upon  its  determination  the 
dlsamTmance:  remedy  of  the  one  aggrieved  is  in  an  action 
equity.  Jqj.  damages.    It  is  probably  true  that  while 

the  contract  remained  executory  a  court  of  equity  would 
not  decree  specific  performance.  A  court  could  not 
enforce  an  undertaking  to  render  personal  service  or  care 
to  another.  Nor  could  it  compel  the  other  party  to  such 
a  contract  to  receive  the  attention  or  service  of  another 
against  his  will.  For  a  breach  of  an  undertaking  of  that 
kind  the  parties  would  be  left  to  their  remedy  at  law. 
But  the  contract  was  valid.  It  had  a  lawful  object,  and 
was  certain  and  definite  in  its  terms ;  and,  when  fully 
performed,  a  court  of  equity  would  enforce  the  rights  of 
the  parties  under  it.  Franklin  v.  TacJcermaUy  63  Iowa, 
672.  There  is  no  question  in  the  case  as  to  a  breach 
or  termination  of  the  contract,  PlaintiflE  's  contention  is 
that  no  such  contract  ever  was  entered  into ;  not  that 
there  has  been  a  breach  by  defendants,  or  that  he  has 
terminated  it.  Upon  that  state  of  facts  it  is  clear  that  a 
court  of  equity  will  not  grant  him  the  relief  demanded. 
We  do  not  determine  whether  he  has  the  right  to  ter- 
minate the  contract  or  not ;  but,  if  that  right  should  be 
conceded  to  him,  he  could  exercise  it  only  upon  payment 
or  by  offering  to  pay  the  damages  which  defendants 
would  sustain  in  consequence  of  such  termination.  But 
he  has  neither  paid  nor  offered  to  compensate  defend- 
ants for  the  services  they  have  rendered  under  the  con- 
tract, nor  does  he  allege  that  the  compensation  which 
they  have  received  in  the  enjoyment  of  the  property  is 
adequate  compensation  to  them.  The  contract,  there- 
fore, remains  in  full  force,  and  the  courts  cannot  award 
the  measure  of  relief  which  would  be  due  him  only  in 
case  of  its  termination,  which  is  the  measure  of  relief 
demanded.  The  judgment  will  therefore  be  reversed, 
and  judgment  will  be  entered  in  this  or  the  district 
court,  as  the  parties  may  elect,  dismissing  the  petition. 

Reveesed. 
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Deere  &  Co.  v.  Wolf  et  au 

1.  Frand :  in  conveyinq  chattels  :  evidence.  Intervenor  (a  bank) 
claimed  to  own  certain  chattels  attached  by  plaint^  as  the  prop- 
erty of  defendant,  alleging  that  defendant  had  conveyed  the 
chattels  to  it  in  payment  of  his  debt  to  it.  Held  that  it  was  proper 
for  plalntilf  to  demand  a  full  disclosure  of  all  the  transactions 
between  defendant  and  intervenor,  in  order  that  it  might  be  deter- 
mined whether  there  was  an  actual  payment  of  intervener's  claim, 
and  the  purpose  with  which  it  was  paid ;  and  that  answers  of 
intervener's  president,  which  tended  to  throw  some  light  on  these 
matters,  were  properly  admitted. 

2.  The  Same.  In  such  case  it  was  proper  to  determine  just  what 
interest  the  bank  had  in  the  property,  and  to  that  end  evidence  of 
statements  made  by  the  president  of  the  bank,  after  the  alleged 
transfer  of  the  property  to  it,  to  the  effect  that  the  property  was 
held  as  security,  was  properly  admitted. 

d.  The  Same.  In  such  case  it  was  proper  to  show  that  the  president 
of  the  bank  liad  advised  a  creditor  of  defendant  to  garnish  the 
bank,  as  this  tended  to  show  that  the  bank  did  not  purchase  the 
property. 

4.  The  Same.  In  such  case  It  was  also  proper  to  admit  evidence 
tending  to  show  the  amount  realized  from  the  sale  of  the  property, 
as  tending  to  show  its  value,  which  might  have  some  bearing  on 
the  good  faith  of  the  transaction. 

5.  Instructions:  error  in  favor  op  appellant.  An  appellant 
cannot  be  heard  to  complain  of  an  erroneous  instruction  when  the 
error  is  in  his  own  favor. 

6.     :  MUST  BE  considered  TOGETHER.    All  the  rules  of  law  upon 

a  subject  material  to  a  cause  need  not  be  given  in  one  instruction. 
It  is  sufficient  if  they  are  fully  and  clearly  given  in  the  whole 
charge. 

7.     :  NOT  ASKED  FOR  BY  APPELLANT.    An  appellant  cannot  be 

heard  to  complain  of  the  failure  of  the  court  to  give  in  an  instruc- 
tion a  rule  of  law  not  asked  for  by  L'«m,  when  the  rule  does  not 
seem  necessary  for  a  correct  determination  of  the  case. 

8.     :  FRAUD:  CONSPIRACY:  PLEADING.     Where  the  answer  to  a 

petition  of  intervention,  claiming  attached  property  on  the  gi'ound 
of  a  prior  purchase,  alleged  that  the  purchase  was  void  on  account 
of  the  fraudulent  purpose  of  all  the  parties  participating  therein, 
held  that  this  was  a  plea  of  fraud,  and  not  of  conspiracy,  and  that 
an  instruction  taking  all  question  of  cdnspiracy  from  the  jury,  on 
account  of  the  want  of  evidence,  did  not  take  away  the  issue  of 
fraud,  and  render  erroneous  further  instructions  on  that  issue. 
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0.  Verdiot:  evidence  to  support.  Where  the  evidence  is  conflict- 
ing thin  court  will  not  set  aside  a  verdict  as  being  unsupported  by 
the  evidence. 

10.  Appeal:  error  in  appellant^s  favor.  An  appellant  c^not 
predicate  error  on  the  fact  that  the  judgment  from  which  he 
appeals  is  less  than  the  verdict  of  the  jury  against  him. 

Appeal  froxa  Adams  District    Court. — Hon.    R.    C. 

Henry,  Judge. 

Filed,  February  1,  1889. 

Action  by  attochment.  The  intervenor  ( a  bank ) 
claims  certain  goods  attached.  The  issues  arising  upon 
this  claim  are  involved  in  this  appeal.  The  cause  was 
tried  to  a  jury,  and  a  judgment  had  for  plaintiffs.  The 
intervenor  appeals.  The  case  has  before  been  in  this 
court.     See  65  Iowa,  32. 

C.  8.  Keenan  and  J.  W.  McDill^  for  appellant. 

James  McCabe  and  Smith  McPherson^  for  appellee. 

Beck,  J. — The  cause  may  be  more  conveniently 
disposed  of  by  considering  the  objections  to  the  judg- 
ment as  nearly  as  possible  In  the  order  of  their  discus- 
sion by  the  counsel  of  intervenor. 

I.  The  intervenor  claims  to  be  the  absolute  and 
unqualified  owner  of  certain  personal  property  which 
plaintiff  caused  to  be  seized  upon  an  attachment  in  this 
case.  This  claim  of  ownership  is  based  upon  a  transfer 
by  the  defendant  to  the  intervenor  of  property  of  con- 
siderable value,  in  payment  of  an  indebtedness  from 
defendant  to  the  intervenor.  Plaintiffs  claim  that  this 
transfer  is  void,  for  the  reason  that  it  was  made  in  pur- 
suance of  a  contract  to  "stifle,  hinder  and  prevent  a 
prosecution  against  defendant  for  the  crime  of  forgery," 
and  for  the  further  reason  that  it  was  made  with  the 
intention  of  defendant,  and  all  persons  participating 
therein,  to  hinder,  delay  and  defraud  the  creditors  of 
the  defendant,  among  whom  were  plaintiffs.  The  inter- 
venor claims  to  have  purchased  the  personal  property  of 
defendant  Wolf  in  payment  and  satisfaction  of  all 
claims  held  by  it  against  him. 
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IL  The  president  of  the  inter venor  was  examined 
as  a  witness,  and  testified  to  the  transactions  of  the 
*  im.  .^ .  f-      bank  in  connection  with  the  claim  it  held 

I.  FRAin) :  in 

chatt"eil":*  against  Wolf,  and  the  transfer  of  property 
evidence.  ijx  payment  therefor.  His  statement  is  not 
clear,  and  need  not  be  repeated.  He  states,  among  other 
things,  that  in  the  transaction  he  issued  a  certificate  of 
deposit  for  five  thousand  dollars,  which,  as  he  says,  was 
given  to  represent  the  difference  of  certain  accounts. 
Thereupon  he  was  asked  this  question  :  *'  How  did  you 
make  your  deposit  account  balance?"  His  answer  is 
in  these  words:  "I  cannot  explain  to  you  the  book- 
keeping. That  balances  itself.  If  you  take  off  five 
thousand  dollars  bills  receivable,  and  write  a  certificate 
of  deposit  for  five  thousand  dollars,  that  balances." 
Counsel  now  insist  that  the  evidence  was  erroneously 
admitted.  The  issue  involved  the  good  faith  of  the 
alleged  payments  made  by  defendant,  and  whether  the 
transaction  was,  on  the  part  of  the  intervenor,  with  the 
purpose  of  delaying  and  defeating  creditors.  It  was 
proper  for  the  plaintiff  to  demand  a  full  disclosure  of 
all  the  transactions,  to  the  end  that  it  might  be  deter- 
mined whether  they  were  honest  and  fair,  whether  there 
was  an  actual  payment  of  the  iutervenor's  claim,  and 
the  purpose  with  which  it  was  paid.  It  appears  to  us 
the  answer  tended  to  throw  some  light  upon  these  mat- 
ters.   The  evidence  was  therefore  rightly  admitted. 

III.  Certain  conversations  were  had  by  a  witness 
with  the  president  of  the  bank  after  the  alleged  transfer 

of  the  propertv,  in  which  he,  in  effect, 
stated  that  the  property  was  held  as  security. 
To  this  evidence  objections  were  made.  We  think  they 
were  rightly  overruled.  It  was  proper  to  determine 
just  what  interest  the  bank  claimed  to  have  in  the  prop- 
erty. This  statement  of  its  chief  officer,  who  was 
authorized  to  speak  for  the  bank,  is  competent  as  tending 
to  sV  ow  that  interest. 

IV.  A  witness  testified  that  an  attorney,  who  had 
taken  a  mortgage  to  secure  another  bank,  testifiea  that 
he   had    no   authority  to  do  so.     The   evidence    was 
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objected  to  on  tlie  ground  of  irrelevancy  and  immate- 
riality. The  attorney  had  before  testified  in  this  case, 
upon  his  cross-examination,  that  he  had  not  testified  as 
stated.  •  The  evidence  was  properly  received  to  contra- 
dict and  discredit  his  testimony,  if  it  was  comj^etent  for 
no  other  purpose.  Objection  is  made  to  a  question  asked 
another  witness,  but  the  abstract  fails  to  show  that  the 
question  was  answered.     No  error  is  therefore  shown. 

V.  Other  testimony  as  to  the  statements  of  the 
president  of  the  intervenor,   advising  a  creditor  of  the 

defendant     to    garnish     the     bank,     was 

admissible,  on  the  ground  that  it  tended  to 

show  that  the  intervenor  did  not  purchase  the  property. 

VI.  Evidence  was  admitted,  against  the  inter- 
venor's  objection,  tending  to  show  the  amount  realized 

from  the  sale  of  the  property.  This 
4.  THi  BAMB.  evidence  tended  to  show  the  value  of  the 
property,  which  might  have  some  bearing  in  determining 
the  bona  fides  of  the  transaction. 

VII.  The  court,  in  an  instruction,  directed  the 
jury  that,  before  they  could  find  the  sale  fraudulent, 

it  should  be  made  to  appear  that  the  price 
'  em.rin  favor  paid  by  the  intervenor  was  in  excess  of  the 

real  value  of  the  property.  This  instruction 
is  now  complained  of.  It  was  doubtless  given  through 
mistake,  into  which  the  court  may  have  been  led  by  an 
instruction  asked  by  the  intervenor  conveying  the  same 
thought.  But  the  error  of  the  instruction  is  plainly  to 
the  ad  vantage  of  the  intervenor.  He  cannot,  therefore, 
complain  of  it. 

VIII.  Objections  are  made  to  one  or  more  of  the 
instructions  on  the  ground  that  there  was  no  evidence 
to  which  they  are  applicable.  We  think  the  objections 
not  well  taken.  One  of  these  instructions  was  to  the 
effect  that,  if  the  intervenor  held  possession  of  the 
property  as  agent  of  defendant,  he  cannot  defeat  the 
attachment.  An  inference  may  be  drawn  from  the 
declarations  of  the  president  of  the  bank  that  a  garnish- 
Uient  process  would  avail  a  creditor,  and  that  the  bank 
did  not  hold  the  property  claiming  it  as  an  owner,  but 
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rather  as  an  agent.  The  question  whether  the  property 
was  held  by  the  bank  as  an  owner  or  bailee  is  raised  by 
the  pleadings. 

IX.  An  instruction  ( the  eleventh )  directed  the 
jury,    among     other    things,    that   an     intention,     by 

withdrawing    property  from  the  reach  of 

*  considered      creditors,    to  defeat  the  recovery  of  their 

debts,  is  fraudulent.  Counsel  for  the 
intei'venor  complain  that  the  instruction  does  not  present 
the  rules  allowing  a  vigilant  creditor  to  take  property 
in  payment  or  security  of  his  debt ;  but  these  rules  are 
suflSciently  presented  in  succeeding  instructions.  It 
cannot  be  expected  that  all  the  rules  upon  a  subject  can 
be  given  in  one  instruction. 

X.  Objections  to  another  instruction  (the  four- 
teenth )  are  based  upon  the  ground  that  it  fails  to  present 

the  rule  that  the  bank  cannot  be  bound  by 

*  aS^ed  for  by    the  acts  or  knowledge  of  its  agents,  unless 

done  and  obtained  while  acting  witliin  the 
scope  of  their  authority.  We  think  it  was  not  neces- 
sary, for  the  correct  determination  of  the  case,  to 
present  this  rule  to  the  jury.  If  the  intervenor's 
counsel  so  thought,  they  should  have  asked  for  an 
instruction  presenting  the  rule.  As  they  failed  to  do 
this,  they  cannot  now  complain. 

XI.  A  paragraph  of  the  answer  of  plaintiff  to  the 
intervenor's  i^etition  alleges  that  *'  the  purchase  of  the 

property  is  void,  as  to  plaintiff,  for  the 
'  cJJITsniracy:'    Teasou  that  the  same  was  made  with  the 

intent  of  Wolf  and  the  intervener,  and  all 
parties  participating  therein,  thereby  to  hinder, 
delay  and  defraud  the  then  existing  creditors  of  Wolf> 
of  whom  plaintiff  was  at  that  time  one." 

XII.  The  court,  in  an  instruction,  informed  the 
jury  that,  as  there  was  no  evidence  of  a  conspiracy,  the 
questions  relating  thereto  were  withdrawn  from  their 
consideration.  Counsel  now  insist  that  after  the  last 
instruction  no  issue  of  fraud  remained  for  the  determi- 
nation of  the  jury,  and  therefore  instructions  relating 
to  that  issue  were  erronously  given.     But  it  will  be 
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observed  that  plaintiflf's  answer,  above  quoted,  does 
plead  fraud.  It  cannot  be  understood  as  alleging  a 
conspiracy,  but  rather  a  fraudulent  purpose  on  the  part 
of  all  persons  participating  in  the  purchase.  The  issue 
as  to  the  fraud  remained  in  the  pleading. 

XIII.  Counsel  for  the  intervener  complain  of 
alleged  misbehavior  of  counsel  for  plaintiff  in  his 
statement  of  the  case  to  the  jury,  in  that  incorrect  state- 
ments and  claims  as  to  the  facts  of  the  case  were  made 
by  him.  We  think  the  objection  is  not  well  taken.  It 
is  probable  that  counsel  failed  to  state  accurately  the 
facts  of  the  case,  and  was  free  in  his  inferences  drawn 
from  the  facts ;  but  we  think  he  did  not  so  far  trans- 
gress in  this  regard  as  to  require  the  reversal  of  the 
judgment. 

XIV.  It  is  urged  that  the  general  verdict  and  special 
findings  are  not  supported  by  tlie  evidence.     It  is  a  case 

of  the  conflict  of  evidence,  and  the  familiar 
*  evideiM'to     rules  Tecoguized    by  this  court    applicable 
support.        thereto  will  not  permit  us  to  disturb  the 
judgment  on  this  ground. 

XV.  The  court  rendered  a  judgment  for  about 
thirty-one  dollars  less  than  the  amount  of  the  verdict, 

which  is  now  made  a  ground  of  complaint. 
^^  er^ln  ap-  But  surely  this  is  an  error,  if  it  be  an  error, 
Siio?'*  of  which  the  intervener  cannot  complain. 
The  judgment  is  a  charge  on  the  property 
claimed  by  intervenor,  and,  as  it  is  less  than  the  sum 
for  which  it  could  or  should  have  been  rendered,  it  is 
not  an  error  of  which  the  intervenor  can  complain. 

We  have  considered  all  questions  discussed  by 
counsel,  and  reach  the  conclusion  that  the  judgment  of 
the  district  court  ought  to  be 

Affibmed. 
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K AVALiER  et  al.  Y.  Machula  et  al.  \  n  m\ 

'  n  121 

78    889 
I.      Appe&x :  TRIAL  DB  NOVO  :  TRANSLATION  OP   EVIDENCB  FILED  TOO         77    ]21 

LATE.  Section  2743  of  the  Code  requires  the  translation  of  the  ^  J08 
short-hand  reporter's  notes  of  evidence  in  an  equity  case  not  only  ly.  ^g. 
to  be  certified  by  the  trial  judee,  but  also  to  be  filed  in  the  office  of      86  25S 

85    741 

n  121 

87      78 


the  clerk  of  the  trial  court,  within  the  time  allowed  for  taking  an 
api>eal,  in  order  to  entitle  appellant  to  a  trial  da  notoo  in  this  court. 
(  Ari9V.  Cidbertaorij  73  Iowa,  H,follotDedf  and  Bungev,  Hahn,  75 
Iowa,  788,  dUtinguisTied,) 


77    121 
91    481 


77    121 

a.    Pleading:  counter-claim:  what  is  not.    It  is  the  opinion  of      -^  ^/ 
this  court  that  the  affirmative  matter  pleaded  in  the  answer  in       95    70 

l7~121 

104  57 

105  142 


this    case    (see    opinion)    was  designed    to  show  a  defense  to 
plaintiffs'  claims  rather  than  to  lay  the  foundation  for  affirmative 
relief,  and  that  the  case  was  tried  in  the  district  court  on  that       77   121 
theory,  and  that  a  decree  in  favor  of  the  defendants  on  the  allega-     ^-^ 
tions  of  the  petition  would  have  given  them  all  the  relief  they      ^15  ^ 
could  have  obtained  on  the  averments  of  their  answer.    It  is  there- 
fore  held  that  they  were  not  entitled  to  affirmative  relief  on  their 
answer,  on  the  ground  that  it  amounted  to  a  counter-claim,  and 
that  no  reply  was  filed  thereto. 

8.  Parties :  minority  :  presumption  against.  In  the  absence  of 
any  averments  in  the  pleadings,  and  of  any  competent  proofs  in 
the  record,  that  one  of  the  defendants  is  a  minor,  this  court  must 
presume  that  she  is  of  age,  and  competent  to  make  her  own 
defense. 

Appeal  from   Tama  District  Court. — Hon.   John  L. 

Stevens,  Judge.   . 

Filed,  Febeuaby  1,  1889. 

This  is  an  action  in  equity,  brought  for  the  cancel- 
lation of  an  agreement  in  regard  to  real  estate,  to  quiet 
title,  and  for  an  accounting.  A  decree  was  rendered  in 
favor  of  the  plaintiffs.     Defendants  appeal. 

nickel  &  Orocker^  for  appellants. 

Caldwell  &  Drahos  and  Struble  &  Stiger,  for 
appellees. 


122  SUPREME  COURT  OF  IOWA, 

Kavalier  v.  Machula. 

Robinson,  J. — The  petition  alleges  that  in  the  year 
1867  the  plaintiff,  Joseph  Kavalier,  purchased  the  one 
hundred  and  twenty  acres  of  land  therein  described ; 
that  he  paid  down  one-fourth  of  the  purchase  price,  and 
gave  his  note  for  the  remainder;  that  the/?  .fter  the 
plaintiffs,  who  were  then,  and  are  now,  husband  and 
wife,  improved  said  land,  erected  thereon  a  dwelling- 
house,  and  made  it  their  homestead  ;  that,  while  it  was 
their  homestead,  the  plaintiff,  Joseph  Kavalier,  alone, 
made  an  oral  agreement  with  his  son  Joseph,  whereby 
the  latter  was  to  become  the  owner  of  the  land,  ui)on 
condition  that  he  should  improve  all  of  it  not  then 
improved,  and  pay  the  unpaid  portion  of  the  purchase 
price,  and  deliver  to  his  father  one-fourth  of  all  crops 
raised  thereon  during  the  lifetime  of  the  father,  and 
also  allow  him  to  retain  thereon  two  cows,  and  occupy 
two  rooms  in  the  house ;  and  that,  in  case  the  wife  of 
the  father  should  survive  him,  she  was  to  succeed  to  his 
right  to  a  share  of  the  crops  and  other  privileges  named. 
The  petition  further  states  that  in  1875  the  son  died,  and 
left  surviving  him  the  defendant  Kate — who  afterwards 
married  lier  co-defendant,  John  Machula — and  two 
children,  of  whom  defendant  Julia  only  is  now  living ; 
that  since  the  death  of  the  son  Joseph  the  covenants  to 
be  kept  by  him  have  not  been  performed  by  any  one ; 
that  defendants  have  abandoned  the  premises  ;  that  the 
son  failed  to  pay  the  balance  of  the  purchase  price,  and 
that  the  same  was  paid  by  his  father ;  that  in  the  fall  of 
1875  the  father  brought  suit  against  the  administrator  of 
the  estate  of  his  son,  the  defendant  Kate,  and  her  chil- 
dren, to  recover  the  portion  of  the  purchase  price  which  the 
son  had  neglected  to  pay,  and  for  a  specific  performance 
of  the  oral  agreement  with  the  son  ;  that  in  said  suit  the 
father  recovered  judgment  for  said  portions  of  the 
purchase  price,  with  interest,  and  obtained  a  decree  for 
specific  performance  of  said  agreement;  that  the 
premises  were  sold  to  satisfy  the  judgment,  and  that 
redemption  was  afterwards  made  from  said  sale  by  the 
payment  to    the  proper  clerk  of  $521.50,   which  still 
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remains  in  his  hands ;  that,  notwithstanding  the  facts 
aforesaid,  defendants  have  neglected  and  refused  to 
perform  said  agreement,  and  comply  with  the  decree  of 
court.  The  plaintiffs  tender  to  defendants  so  much  of 
the  redemption  money  in  the  hands  of  the  clerk  as  they 
shall  be  found  entitled  to  receive,  and  ask  that  the  oral 
agreement  between  the  father  and  son  be  annulled  ;  that 
plaintiff,  Joseph  Kavalier,  be  decreed  to  be  the  owner  of 
the  premises  in  fee  simple  ;  and  that  his  title  be  quieted 
as  against  defendants,  and  that  an  accounting  be  had, 
and  that  general  equitable  relief  be  given.  The  answer 
denies  that  the  plaintiff  Joseph,  purchased  the  land, 
and  alleges  that  it  was  purchased  by  Joseph,  the  son, 
and  denies  most  of  the  allegations  of  the  petition.  In  a 
portion  of  the  answer  entitled  ''Second  Division,"  the 
defendants  set  out  substantially  the  oral  agreement 
pleaded  by  plaintiff,  and  allege  that  after  the  death  of 
Joseph,  Jr.,  the  plaintiff  Joseph  and  defendant  Kate, 
with  the  knowledge  and  consent  of  the  wife  of  the 
father,  entered  into  an  agreement  in  writing,  whereby 
defendant  Kate  was  to  succeed  to  the  rights  and  obliga- 
tions of  her  deceased  husband,  under  the  said  oral  agree- 
ment; that  under  said  written  agreement  defendant 
Kate  remained  upon  said  premises,  and  performed  her 
obligations  thereunder,  until  April,  1876,  when  she  was 
driven  away  by  plaintiffs,  and  i)revented  from  fulfilling 
on  her  part  the  conditions  of  her  said  agreement.  The 
defendants  ask  that  this  agreement  be  established ;  that 
the  land  be  declared  to  be  the  property  of  defendants 
Kate  and  Julia  at  the  death  of  plaintiffs ;  and  for  general 
equitable  relief.  By  an  amendment  to  their  answer 
defendants  allege  that,  ever  since  the  entry  of  the  judg- 
ment and  decree  referred  to  in  the  petition,  plaintiffs 
have  occupied  the  premises  in  controversy,  and  enjoyed 
all  the  rents  and  profits  arising  therefrom,  amounting, 
in  the  aggregate,  to  much  more  in  value  than  one-fonrth 
of  the  crops  which  might  have  been  raised  thereon  ;  that 
after  the  decree  was  rendered,  and  the  premises  were 
sold,  defendants  redeemed  from  the  sale;  and  that 
plaintiffs  are  now  estopped  from  claiming  a  forfeiture. 
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or  asking  a  rescission  of  the  agreement.  The  court 
fonnd  plaintiffs  entitled  to  the  special  relief  demanded, 
and  rendered  a  decree  accordingly,  and  awarded  to 
defendants  the  redemx)tion  money  in  the  hands  of  the 
clerk. 

I.  The  abstract  of  appellants,  and  the  additional 
abstract  of  appellees,  show  that  the  case  was  submitted 
1.  apteal:  trial  ^°  ^^®  twenty-eighth  day  of  October,  1887, 
tranXiion  of  ^^^  ^^^  conseut  taken  under  advisement  by 
t^^u^  ^"^  ^^^  court,  to  be  decided  in  vacation ;  that 
the  decree  was  made  of  record  on  the  eighth 
day  of  February,  1888 ;  that  the  short-hand  reporter's 
notes  of  the  trial  were  filed  in  the  proper  office  on  the 
twenty-eighth  day  of  October,  1887,  but  were  not  certi- 
fied by  the  short-hand  reporter,  nor  by  the  judge  before 
w^hom  the  cause  was  tried ;  that  the  translation  of  the 
short-hand  reporter's  notes  was  certified  by  the  judge 
on  the  twenty-first  day  of  May,  1888,  but  was  not  filed 
in  the  office  of  the  clerk  of  the  court  until  the  twenty- 
first  day  of  August,  1888.  No  errors  have  been  assigned 
by  appellant,  and  this  case  is  only  triable  by  this  court 
de  notio^  if  it  can  be  here  tried.  Appellees  object  to  a 
consideration  of  the  evidence  on  the  ground  that  it  was 
not  made  a  part  of.  the  record,  as  required  by  law. 
Section  2742  of  the  Code  requires  that  in  equitable 
actions,  wherein  issue  of  fact  is  joined,  all  the  evidence 
offered  in  the  trial  ''shall  be  certified  by  the  judge  at 
any  time  within  the  time  allowed  for  the  appeal  of 
said  cause,  and  be  made  a  part  of  the  record,  and  go  on 
appeal  to  the  supreme  court,  which  shall  try  the  cause 
anew."  It  has  been  held  that  this  provision  requires 
that  the  translation  of  the  short-hand  reporter's  notes 
be  filed  within  six  months  from  the  rendition  of  the 
decree.  Arts  v,  Culbertsoriy  73  Iowa,  14.  Appellants 
contend  that  the  time  of  filing  is  immaterial.  It  is  true 
that  some  of  the  language  used  in  the  opinion  in  Runge 
V.  Haluiy  75  Iowa,  783,  relied  upon  by  appellants,  con- 
sidered apart  from  the  facts  in  that  case,  seems  to  sus- 
tain their  position.  But  it  will  be  observed  that  the 
time  of  filing  the  certified  translation  of  the  short-hand 


JANUARY  TERM,  1889.  125 

E^avalier  v.  Macbula. 

reporter's  notes  was  not  involved  in  that  case,  nor  was 
it  considered  by  the  court.  The  question  decided  was 
the  suflBciency  of  the  judge's  certificate  to  identify  the 
evidence  offered,  and  it  was  said  to  be  the  object  of  the 
statute  to  secure  the  identification  of  the  items  of  evi- 
dence offered  by  the  trial  judge.  No  purpose  to  over- 
rule any  decision  of  this  court  was  indicated.  The  pro- 
visions of  section  2742,  quoted,  that  the  evidence  offered 
"shall  be  certified  by  the  judge,  *  *  *  and  be 
made  a  part  of  the  record,"  shows  clearly  that  the  cer- 
tification of  itself  does  not  make  the  evidence  a  part  of 
the  record.  It  is  well  known  that  in  ordinary  practice 
the  person  who  desires  to  use  the  translation  procures 
it  and  presents  it  to  the  judge  for  certification.  When 
certified,  it  is  usually  returned  to  the  person  who  pre- 
sented it,  and  in  that  case  remains  his  property  until  he 
files  it  in  the  proper  office.  Until  it  is  so  filed,  no  one 
but  himself  has  any  right  to  possess  or  control  it. 
Should  he  decide  to  withhold  it  from  the  record,  no  one 
would  have  any  just  ground  for  complaint.  Of  course, 
what  we  have  said  in  regard  to  this  does  not  apply  to 
documents  or  other  property  which  belong  to  another 
person,  or  which  have  become  so  far  a  part  of  the  record 
that  they  cannot  be  withdrawn  without  an  order  of  the 
court.  We  conclude  that  the  translation  and  certifi- 
cate in  question  were  not  filed  within  the  time  required 
by  statute,  and  that  the  evidence  which  it  was  intended 
to  identify  thereby  must  be  disregarded. 

11.     No  reply  to  the  answer  was  filed.    It  is  contended 
by  appellants  that  their  answer  contains  a  counter-claim, 

«.  pleadihq:  ^^^  ^^^^  *^^y  ^^®  entitled  to  judgment 
c?aim?what  t^^G^^on  by  reasou  of  the  failure  of  plain- 
is  not.  tiflfs  to  plead  thereto.  We  are  satisfied  that 
the  answer  was  not  drawn,  and  that  the  case  was  not 
tried  in  the  district  court,  upon  that  theory.  The  affirm- 
ative matter  pleaded  in  the  answer  was  designed  to 
show  a  defense  to  plaintiff 's  claims,  rather  than  to  lay 
the  foundation  for  affirmative  relief.  A  decree  m  favor 
of  defendants,  on  the  allegations  of  the  petition,  would 
have  given  them  all  the  relief  which  they  could  have 
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obtained  on  the  averments  of  their  answer.  Walker  v. 
Sioux  City  and  L  F.  Town  Lot  and  Land  Co.,  66  Iowa 
752.  Therefore,  they  are  not  entitled  to  any  relief  on 
the  pleadings. 

III.  Appellants  insist  that  no  relief  shonld  be  granted 
as  against  defendant  Julia  Kavalier,  for  the  alleged  rea- 
.  -,  son  tliat  she  is  a  minor,  and  has  not  made 

8.   J  AnTTKS! 

presumption  ^©I'^^se  by  guardian.  We  have  examined 
apaingt.  the  record,  but  fail  to  discover  any  aver- 
ments in  the  pleadings  or  competent  proofs  in  the  record 
that  she  is  a  minor.  We  must  therefore  presume,  for 
the  puri)oses  of  this  case,  that  she  is  of  age  and  com- 
petent to  make  her  own  defense.  The  decree  of  the 
district  court  is 

Affirmed. 


TnoM:AS  v.  McDaneld  et  al. 

1.     Appeal :  dental  of  abstract  served  too  late  :  consequences. 
■^"  I'j^i  It  is  not  the  practice  of  tliis  court  to  disregard  an  additional  abstract 

08  081'  because  filed  after  the  time  fixed  by  section  19  of  the  rules  of 

practice,  though  a  case  might  arise  in  wliicli  such  action  would  be 
justified.  (Compare  Foir/er  r.  Toicn  of  Strawberry  J3t7Z,  74  Iowa, 
C45.)  In  this  case,  held  that  a  denial  of  appellant's  abstract, 
though  served  after  the  designated  time,  should  be  considered, 
since  the  final  submission  of  the  case  does  not  seem  to  have  been 
retarded  by  the  delay. 

2.       :    TRIAL    DE    NOVO  :    TRANSLATION  OF    EVTOENCB  FILED   TOO 

LATE.  The  translation  of  the  short-hand  reporter's  notes  of  the 
evidence  in  this  case  not  having  been  filed  in  the  office  of  the  clerk 
of  the  trial  court  within  the  time  allowed  for  taking  an  appeal, 
such  evidence  cannot  be  considered  here,  and  a  trial  de  novo  cannot, 
therefore,  be  had.    (See  first  head-note  to  last  preceding  case.) 

Appeal   from    Linn  District    Court. — Hon.    J.   H. 

PuESTON,  Judge. 

Filed,  February  2,  1889. 

AcTioK  to  set  aside  certain  mortgages,  and  to  sub- 
ject real  estate  to  the  payment  of  a  judgment.  Af tei 
the  hearing  in  the  district  court  judgment  was  rendered 
dismissing  the  jjetition  of  plaintiff,  and  awarding  to 
defendants  costs.     Plaintiff  aijpeals. 
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Riclicl  &  Crockery  for  appellant. 
Davis  c6  VoriSy  for  appellees. 

Robinson,   J.— I.    The  abstract  of  appellant  was 
served  on  the  eighth  day  of  September,  1888.     On  the 

1.  ArriEAi.:  de-  ^^^^  ^^^  ^'  ^^^  ^^^^  Hionth  the  appellees 
ft*?ilc^/.2?;ed  s^^^^d  a  denial  of  the  correctness  of  appel- 
ISIueucesf''''"  ^^^^'^  abstract.  Appellant  objects  to  this 
denial  on  the  ground  that  it  was  not  served 
within  ten  days  from  the  time  when  counsel  for  appel- 
lees received  the  abstract,  as  required  by  section  19  of 
the  rules  of  practice  of  this  court.  It  is  not  our  prac- 
tice to  disregard  an  additional  abstract  iiled  after  the 
time  fixed  by  the  rule,  although  a  case  might  arise  in 
which  we  would  be  justified  in  doing  so.  See  Fowler  v. 
Town  of  Strawberry  Hill,  74  Iowa,  645.  All  the  relief 
to  which  appellant  is  entitled  in  such  cases  can  usually 
be  given  by  taxing  costs  against  appellee,  or  imposing 
other  terms  upon  him.  In  this  case  the  final  submission 
in  this  court  does  not  seem  to  have  been  retarded  by  the 
delay  in  serving  the  additional  abstract,  and  it  must  be 
considered  on  its  merits. 

II.     The  appellees  deny  that  the  evidence  was  made 
a  part  of  the  record,  as  required  by  law.     It  appears 

^ .  t„^,  ^^  that  the  decree  from  which  the  appeal  is 

Son^of^evr^*'  taken  was  rendered  on  the  sixteenth  day  of 
deuce  mod  too  November,  1887,  and  that  the  evidence  was 
certified  by  the  trial  judge  on  the  four- 
teenth day  of  April,  1888.  But  it  also  appears  that  the 
translation  of  the  short-hand  reporter's  notes,  to  which 
the  certificate  of  the  judge  was  attached,  was  not  filed 
nor  deposited  for  filing  in  the  oflice  of  the  clerk  of  the 
district  court  until  the  second  day  of  October,  1888.  It 
was  not,  therefore,  filed  within  the  time  required  by 
law,  and  must  be  disregarded.  Kavalier  v.  Machula, 
ante,  p.  121.  Since  this  is  an  equitable  action,  and  no 
errors  are  assigned,  we  cannot  review  the  judgment  of 
the  district  court.     It  is  therefore. 

Affirmed. 
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Blegkman  V.  Butler  et  al. 

'"77  ~128 

122  688        Judicial  Sales :  payment  or  purchase  of  certificates  :  redemf- 
*^  ^  TiON  BY  JUNIOR  UEN-HOLDER.    E.,  who  was  plaintiflf's  son,  wa8 

the  owner  of  the  four  acres  of  land  in  controversy.  The  land  was 
Bold  successively  on  several  judgments  against  the  son,  one  of  which 
was  also  against  the  mother  ( plaintiff )  as  surety.  The  mother  made 
a  arrangement  with  defendant  B.,  whereby  he  was  to  acquire  the 
certificates  of  purchase  and  extend  to  her  the  time  for  redemption:. 
L.  afterwards  purchased  the  land  upon  execution  on  a  judgment 
inferior  to  those  above  referred  to,  and  he  claimed  to  hold  it  as 
against  plaintiff,  on  the  ground  that  plaintiff's  arrangement  with 
B.  amounted  to  a  payment  and  extinguishment  by  her  of  the  prior 
liens,  thus  making  his  lien  the  first  one.  But  held  that  his  claim 
could  not  be  sustained,  for  two  reasons  :  First,  because  plaintiff, 
as  a  surety,  had  the  right  to  redeem,  and  thus  to  acquire  the  judg- 
ment for  which  she  was  surety,  and  hold  it  for  her  own  protection, 
and  by  doing  so  she  did  not  pay  and  extinguish  it ;  second,  L.'b 
effort  to  redeem  was  not  made  within  the  time  prescribed  by  the 
statute. 

Appeal  from   Polk    District    Court, — Hoi^.    Maeous 

Kavanagh,  Jr.,  Judge. 

Filed,  February  2,  1889. 

Action  in  chancery  to  enforce  the  right  of  plaintiff 
to  redeem  from  certain  execution  sales  of  real  estate ; 
the  certificates  of  purchase  having  been  acquired  and 
being  held  by  defendant  Butler  under  an  agreement 
with  plaintiff  whereby  the  right  to  redeem  was  extended 
and  secured.  Littleton  was  made  a  defendant,  and  filed 
a  cross-petition,  setting  up  his  claim  and  interest  in  cer- 
tain lands  involved  in  the  controversy,  and  asking  that 
his  title  therein  be  quieted.  The  relief  prayed  for  by 
plaintiff  as  against  Butler  and  other  defendants  was 
granted,  and  the  cause  was  continued  as  to  Littleton's 
cross- petition,  on  trial  of  which  the  relief  prayed  for 
therein  was  granted  by  a  decree.  Plaintiff  appeals  from 
the  decree  upon  Littleton's  cross-petitioru 
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JReed  <fe  Reed^  for  appellant, 

MitcJiell  &  Dudley  and  Baylies  &  Baylies^  for 
apx>enees. 

Beck,  J. — I.  The  facts  in  the  case,  which  are 
rather  intricate,  are  as  follows :  The  plaintiff,  at  one 
time,  was  the  owner  of  all  the  lands  involved  in  the  dif- 
ferent parts  of  the  action.  She  conveyed  four  acres  of 
the  land  which  is  involved  in  Littleton's  part  of  this 
action  to  her  son  Emil.  Cassady  recovered  judgment 
against  plaintiff  and  Emil,  and  subsequently  Emil  con- 
veyed the  four  acres  to  the  Empire  Coal  Company. 
Pl%or  to  this  judgment  and  conveyance,  Emil  mortgaged 
the  four  acres  to  Tovey,  who  assigned  to  Brown.  The 
four  acres,  and  thirty  acres  of  land  owned  by  plaintiff, 
were  sold  on  Cassady' s  judgment.  All  the  lands  were 
sold  upon  a  decree  of  foreclosure  in  favor  of  the  North- 
western Mutual  Life  Insurance  Company.  The  Tovey 
mortgage  was  foreclosed,  and  the  four  acres,  as  well  as 
the  coal-mining  lease,  covering  thirty  acres,  by  plaintiff 
to  Emil,  were  sold  upon  the  decree.  The  purchaser 
redeemed  from  the  sale  on  the  Cassady  judgment. 
Thereupon  plaintiff  and  Butler  entered  into  a  contract 
under  which  Butler  was  to  acquire  the  certificate  of  sale, 
and  extend  the  time  of  redemption  to  plaintiff.  Butler 
also  acquired  one  or  two  liens  on  the  property,  but 
no  further  reference  need  be  made  thereto.  Littleton 
recovered  judgment  against  the  Empire  Coal  Company, 
the  owner  of  the  four-acre  tract  in  controversy,  and 
subsequently  caused  execution  to  be  issued,  and  that  lot 
to  be  sold  upon  the  judgment. 

XL  It  will  be  observed  that  Littleton's  judgment 
was  inferior  to  the  mortgages  and  Cassady's  judgment. 
Littleton  claims  the  right  to  hold  the  land  on  the  sale  on 
his  judgment,  upon  the  ground  that  the  redemption 
made  by  plaintiff  as  to  the  decree  of  foreclosure  of  the 
mortgages,  and  as  to  the  judgment,  was,  in  fact,  pay- 
ment, or  operated  as  such,  and  they  cannot,  therefore,. 

Vol.  77—9 


130  SUPREME  COURT  OF  IOWA, 

Ver  Straeten  v.  Lewis. 

be  enforced  against  the  property.  In  our  opinion,  tlie 
evidence  fails  to  establish  payment  of  these  encum- 
brances, but,  on  the  contrary,  it  is  clearly  shown  that 
the  transaction  on  the  part  of  plaintiff  was  for  the  pur- 
pose of  redeeming  from  them,  and  nut  to  pay  them  off. 
It  was  not  the  purpose  of  any  of  the  parties  to  pay  off 
and  satisfy  the  judgment,  but  it  was  clearly  their 
expressed  intention  that  Butler  should  acquire  the  cer- 
tificates of  sale  and  liens.  The  debts  for  which  the 
judgments  were  rendered  were  not  the  debts  of  the  plain- 
tiff as  principal.  While  she  was  a  party  to  one  of  the 
judgments  she  was  such  as  surety  for  her  son.  This 
relation  would  authorize  her  to  acquire  the  judgment, 
and  to  retain  it  unsatisfied,  for  her  own  protection,  ^e 
relation  as  mother  prompted  her  to  aid  the  sou,  and  in 
doing  this  she  could  acquire  the  judgment;  and  the 
payment  for  that  purpose  would  not  satisfy  and  dis- 
charge it 

III.  Another  consideration  leads  to  the  same  con- 
clusion. Littleton's  right,  under  the  statute,  to  redeem 
from  the  sales,  had  expired  before  he  sought  in  this 
action  to  enforce  it.  Butler,  therefore,  acquired  an 
absolute  right,  as  against  him,  to  a  deed.  This  right, 
by  the  contract,  passed  to  plaintiff.  Littleton  had  no 
right  to  redeem  from  the  sale.  He  cannot,  therefore, 
defeat  plaintiff's  superior  right  to  the  land.  It  is  our 
conclusion  that  the  decree  of  the  district  court  ought  to 
be  Rkvebsed. 


Ver  Straeten  v.  Lewis,  Judge. 

1.  Intozioating  Idquors :  injxtnction  :  designation  of  property  : 
CONTEMPT.  A  writ  enjoining  a  party  from  unlawfuUy  Belling 
intoxicating  Uquors  on  **  part  of  lot  number  two,  in  the  northeast 
quarter  of  the  northwest  quarter  of  section  twenty- three,"  etc.,  is 
not  void  for  uncertainty >  as  the  mandate  would  be  violated,  and  the 
offender  made  liable  to  punishment  for  contempt,  by  doing  the  for- 
bidden acts  on  any  part  of  the  lot. 

[Granukb  and  Robinson,  JJ.,  dissenting  J] 
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8ii     : :  CONTEMPT :  eyidencb  as  to  place  of  offense.    In 

a  proceeding  for  contempt  in  violating  an  injunction  against  the 
maintenance  of  a  liquor  nuisance  on  *'  part  of  lot  number  two,*'  a 
witness  who  testified  to  tlie  doing  of  the  forbidden  acts  by  the 
enjoined  party  was  unable  to  testify  from  his  personal  knowledge 
that  the  building  in  which  the  forbidden  acts  were  done  was  situ- 
ated on  lot  number  two  ;  but  he  testified  that  he  had  examined  a 
plat  of  tlie  town  in  which  the  property  was  situated,  and  that  he 
was  able  to  say  from  that  examination,  and  his  knowledge  of  the 
location  and  surroundings,'  that  the  building  was  situated  on  that 
lot.  Held  that  this  evidence  was  not  only  not  incompetent,  but 
that  it  satisfactorily  established  the  fact  of  the  violation  of  the 
injunction. 

Certiorari  to  Poweshiek  District  Court. — Hon.  W.  R. 

Lewis,  Judge. 

Filed,  February  2,  1889. 

Plaintiff  was  accused  of  contempt  in  disregarding 
an  injunction.  On  a  hearing  before  the  district  court  of 
Poweshiek  county,  he  was  found  guilty  and  sentenced 
to  pay  a  tine,  and  to  be  imprisoned  in  the  county  jail. 
He  then  sued  out  a  writ  of  certiorari  from  this  court, 
which  was  served  on  the. judge,  who  for  return  to  the 
writ  has  certified  the  record  of  the  proceedings  to  us. 

Scott  <fe  Clute^  for  plaintiff. 

A.  J.  Bakery  Attorney  General,  for  defendant, 

Reed,  C.  J. — I.  The  writ  enjoined  plaintiff  from 
unlawfully  selling  any  intoxicating  liquors,  including 

t  iKToxicATiifo  ^'®»  ^^^®  ^°^  ^^®^»   ^°^  ^^^^  keeping,   or 

luiKi uiii ! des-  being  concerned  in  keeping,  the  same  for 

pro^ilrty:**'     ^^'^^  Contrary  to  law,  either  by  himself,  or 

ooQumpt.       agents,  clerks,  porters  or  lessees,  upon  the 

following  described  real  estate,  situated  and  lying  in 

Poweshiek  county,  Iowa,  to- wit :     "  Part  of  lot  number 

two,  in  the  northeast  quarter  of  the  northwest  quarter  of 

section  twenty-three,  township  number  eighty  north,  of 

range  number  fourteen  west,  until  otherwise  ordered  by 

the  court.'"     It  was  contended  that  the  writ  was  void 

for  uncertainty.    That  a  writ  or  order  for  the  abatement 
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of  a  nuisance  which  contained  no  more  definite  descrip- 
tion of  the  property  intended  to  be  affected  than  that  in 
the  writ  in  question  would  be  void,  may  be  true.  In 
that  case,  it  would  not  be  possible  for  the  officer  charged 
with  the  duty  of  executing  the  writ  to  determine  from 
its  recitals  the  particular  building  or  place  intended. 
But  in  this  case  the  principal  office  of  the  writ  was  to 
prohibit  the  doing  of  certain  specified  acts.  In  that 
respect  there  is  no  uncertainty  in  its  recitals.  Any 
person,  on  reading  the  writ,  would  understand  just  what 
acts  were  forbidden  by  it.  It  prohibits  the  doin^  of  the 
acts  on  ''part  of  lot  two,*'  etc.,  and  the  mandate  would 
be  violated  by  doing  them  on  any  part  of  that  lot. 

IL    The   evidence,    without    conflict,    shows  that 
plaintiff  continued  to  sell  intoxicating  liquors  after  the 

writ  was  served.     It  al  so  shows  that  he  car- 
contempt:  er-  ried  ou  the  busiuess  in  the  building  used  by 

Idence  fts  to 

niuoe  of  or-  him  for  that  purpose  when  the  in j  unction  pro- 
ceeding was  instituted.  No  witness,  how- 
ever, was  able  to  testify  from  Ms  personal  knowledge 
that  the  building  was  situated  on  lot  two.  But  one  wit- 
ness did  testify  that  he  had  examined  a  plat  of  the  town 
in  which  the  property  is  situated,  and  that  he  was  able 
to  say  from  that  examination,  and  his  knowledge  of  the 
location  and  the  surroundings,  that  it  is  situated  on  the 
tract  described  in  the  writ.  It  was  contended  that  the 
evidence  of  that  witness  as  to  the  identity  of  the  prop- 
erty is  incompetent,  being  in  the  nature  of  mere  hear- 
say. But  evidence  relating  to  the  description  of  real 
estate  is  nearly  always  of  that  character,  and  necessarily 
so.  The  primary  evidence  of  the  subdivision  of  land, 
as  a  general  rule,  is  found  in  the  record  of  the  surveys. 
But  it  is  common  practice  in  the  courts  to  admit  parol 
evidence  as  to  the  location  and  description  of  particular 
tracts.  The  manner  of  numbering  the  sections  of  land  in 
a  township,  and  their  subdivisions,  are  matters  of  com- 
mon knowledge  in  this  country,  where  all  the  lands  are 
included  in  regular  surveys ;  and  it  is  perfectly  compe- 
tent in  some  cases  to  prove  the  location  of  a  building  or 
other  place,  with  reference  to  the  subdivisions,  by  parol, 
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whether  the  witnesses,  hy  whose  testimony  it  is  proven, 
have  any  actual  knowledge  of  the  surveys  or  not.  The 
evidence  in  question  is  of  that  character.  The  witness 
went  to  the  common  source  of  information  as  to  the 
subdivision,  viz.,  the  plat  or  map  of  the  locality,  and 
from  his  examination,  and  his  general  acquaintance  with 
the  locality,  was  able  to  testify  that  the  building  occu- 
pied by  the  plaintiff  was  on  the  particular  tract 
described  in  the  writ.  His  testimony  was  not  only  com- 
petent, but  it  satisfactorily  establishes  the  fact  in  ques- 
tion. We  do  not  tind,  upon  an  examination  of  the 
record,  that  the  district  court  acted  illegally,  or  in  excess 
of  its  jurisdiction,  in  rendering  judgment  against  plain- 
tiff, and  this  proceeding  will  accordingly  be 

Dismissed. 

Gn ANGER,  J.  {dissenting). — I  do  not  concur  in  the 
conclusion  announced  by  the  majority  opinion,  that  the 
writ  is  not  void  for  uncertainty.  Under  the  recitals  of 
the  writ,  the  defendant  in  the  injunction  proceeding 
was  enjoined  from  selling,  etc.,  on  *'part  of  lot  two.'* 
The  majority  opinion  holds  that  the  writ  would  be  vio- 
lated by  selling  on  any  part  of  the  lot.  To  so  hold  is  by 
force  of  construction  to  make  a  part  include  the  whole. 
Tliis  we  are  not  authorized  to  do.  It  is  a  rule  having 
the  force  of  mathematical  certainty  that  "  a  part  is  not 
equal  to  the  whole."  I  think  it  plain,  from  the  lan- 
guage of  the  writ,  that  it  was  not  the  intention  to 
include  in  its  operation  all  of  the  lot,  which  the  record 
shows  to  embrace  about  twenty-eight  acres,  but  only  a 
part,  and  that  part  the  court  failed  to  designate.  Such 
orders  should  be  specific  and  certain,  to  justify  the 
imposition  of  heavy  penalties  for  violation.  The  writ 
itself  should  indicate  to  the  party  enjoined  its  very  pur- 
pose, and  then,  if  violated,  the  court  should  without 
hesitation  impose  the  legal  punishments.  The  majority 
opinion  concedes  that  an  officer  with  a  writ  of  abatement 
for  a  nuisance,  with  the  recitals  so  indefinite,  could  not 
execute  it,  because  he  could  not  determine  the  building 
or  place  intended.     I  think  it  just  as  indefinite  as  to  the 
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person  required  to  observe  the  writ ;  he  cannot  deter- 
mine the  building  or  place  intended.  It  is  said  that  in 
this  case  the  principal  office  of  the  writ  was  to  prohibit 
the  doing  of  certain  specified  acts,  and  that  in  that 
respect  there  was  no  uncertainty.  That  is  true,  but  the 
writ  went  further,  and  fixed  the  restraint  as  to  part  of  a 
lot ;  plainly  indicating  thereby  that  it  did  not  mean  the 
whole.  The  writ  is  exactly  as  plain  a  guide  for  the 
officer  as  for  the  party  restrained.  It  should  be  kept 
in  mind  that  this  is  not  a  proceeding  to  punish  for 
the  sale  of  liquors  in  violation  of  the  general  stat- 
utes, but  for  selling  in  violation  of  the  orders  of  the 
court,  and  no  punishment  can  be  imposed  in  such  a 
proceeding,  unless  such  orders  have  been  violated.  If 
this  is  the  rule  to  be  applied  in  this  case,  it  must  be 
applied  in  others,  when  the  act  charged  as  a  contempt 
would  not  otherwise  be  an  offense.  Let  us  suppose  that 
A.  and  B.  are  owners  of  distinct  parts  of  lot  two,  and  at 
B.'s  instance  A.  is  sought  to  be  enjoined  from  cutting 
timber  on  B.'s  part;  and  the  writ,  as  in  this  case,  com- 
mands him  not  to  cut  timber  on  part  of  said  lot,  and 
he  afterwards  cuts  timber  on  his  own,  could  the  court, 
upon  complaint,  say  he  was  restrained  from  cutting  on 
any  part,  and  adjudge  him  in  contempt?  If  the 
restraint  was  actually  as  to  the  whole  lot,  he  could  be 
punished.  But  I  do  not  think,  in  such  a  case,  the  court 
would  so  hold.  The  cases  may  differ  as  to  sentiment, 
but  they  do  not  in  principle.  I  think  the  writ  too  indef- 
inite to  be  enforced,  and  that  the  plaintiff  should  be 
discharged. 

Robinson,  J.,  concurs  in  this  conclusion. 
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The  State  v.  IIoagland. 

L  Pharmacist :  unlawful  sales  op  liquors  :  verdict  aoatnrt  evi- 
DENCB.  Defendant,  a  registered  pharmacist,  having  a  permit  to 
Bell  intoxicating  liquors  for  the  actual  necessities  of  medicine  only, 
was  found  guilty  of  abusing  his  trust  in  selling  such  liquors  when 
he  had  reason  to  believe  they  would  be  used  as  a  beverage.  But, 
upon  examination  of  the  evidence  (see  opinion),  held  that  there 
was  no  evidence  whatever  to  support  the  verdict,  and  that  the 
judgment  rendered  thereon  should  be  reversed. 

X : :  DEGREE  OF  PENALTY,    The  provision  of  chapter 

83,  Laws  of  1886,  that  nothing  in  that  act  contained  shall  shield 
the  pharmacist  who  abuses  hii«  trust  *'from  the  utmost  rigors  of  the 
law  now  or  hereafter  in  force  in  relation  to  the  sale  of  intoxicat- 
ing liquors,**  does  not  requins  the  court  to  impose  the  extreme  pen- 
alty of  one  thousand  dollars  upon  every  pharmacist  who  unlawfully 
sells  intoxicating  liquors. 

Appeal  from  Washington  District  Court— Hon.  W.  B- 

Lewis,  Judge. 

Filed,  February  4,  1889. 

TnE  defendant  and  one  W.  H.  Hoagland  were 
jointly  indicted  on  a  charge  of  keeping  and  maintaining 
a  nuisance  by  unlawful  traffic  in  intoxicating  liquors. 
They  were  jointly  tried,  and  the  defendant  was  alone 
found  guilty.    He  appeals. 

jK  &  W.  ScJiofield^  for  appellant. 

A.  J.  Baker ^  Attorney  General,  for  the  State. 

RoTHROCK,  J. — It  is  claimed  that  the  verdict  is  not 
snpported  by  the  evidence.  It  appears  from  the  record 
that  the  defendant  is  a  registered  pharmacist,  and  that  on 
the  sixteenth  day  of  December,  1886,  he  obtained  a  i)er- 
mit  from  the  board  of  supervisors  of  Washington 
county,  authorizing  him  to  sell  intoxicating  liquors  for 
medicinal  purposes  only.    He  is  a  practicing  physician, 
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and  owner  and  proprietor  of  a  drug  store  at  the  town  of 
Brighton.  The  indictment  was  found  on  the  fifth  day 
of  May,  1887,  and  all  the  sales  of  liquor  made  by  him, 
as  shown  by  the  evidence,  were  made  while  he  held  said 
permit  to  sell.  The  stat^  introduced  four  witnesses,  who 
all  testified  that  they  had  bought  intoxicating  liquors 
of  the  defendant  during  the  time  named.  Each  of  these 
witnesses  testified  in  the  most  positive  terms  that  the  pur- 
chases they  made  were  for  the  actual  necessities  of  medi- 
cine, and  that  the  liquor  was  used  for  that  purpose,  and 
was  not  drunk  as  a  beverage.  None  of  it  appears  to  have 
been  drunk  at  the  defendant's  place  of  business.  The 
liquors  sold  consisted  of  whisky,  gin  and  brandy,  and 
were  sold  in  small  quantities,  from  four  ounces  to  a 
pint,  at  each  time.  All  of  the  witnesses  testified  that 
at  the  time  of  making  the  purcliases  they  thought  they 
needed  the  liquors  for  the  purposes  of  medicine,  and 
that  they  consulted  the  defendant  as  to  their  ailments, 
and  the  eifect  of  liquor  as  a  medicine  in  their  cases. 
All  of  the  sales  were  made  by  the  defendant  in  person, 
or  under  his  immediate  direction.  One  of  the  witnesses 
testified  that  he  made  purchases  from  two  to  a  half 
dozen  times.  The  other  witnesses  stated  that  they  made 
more  purchases,  but  not  twice  on  the  same  day,  nor  to 
exceed  two  or  three  times  a  week,  and  not  running 
through  any  great  length  of  time.  Two  of  the  witnesses 
were  blacksmiths.  They  both  complain  of  kidney 
trouble ;  and  one  of  them,  in  addition  to  this  disease, 
complained  of  neuralgia.  They  all  signed  the  certificate 
required  by  law  at  each  purchase.  ^ 

The  defendant  testified  as  a  witness  in  his  own 
behalf,  and  he  stated  that  he  made  all  the  sales  in  good 
faith,  after  consultation  with  the  purchasers  as  to  their 
physical  condition,  and  in  the  honest  belief  that  the 
purchases  were  made  for  the  actual  necessities  of  med- 
icine. There  was  no  evidence  of  any  excessive  ship- 
ments of  liquor  to  the  defendant  during  the  time  named, 
and  no  other  fact  in  the  record  from  which  any  inference 
can  be  drawn  that  the  sales  were  not  made  in  strict 
accordance  with  the  law. 
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The  penalty  inflicted  upon  the  defendant  was  a  fine 
of  one  thousand  dollars.  It  is  said  in  argument  that  the 
extreme  penalty  of  the  law  was  visited  upon  the  defend- 
ant, because  it  is  provided  in  chapter  83,  of  the  Laws  of 
1886,  that  nothing  in  that  act  contained  shall  shield  the 
druggist  who  abuses  his  trust  *'from  the  utmost  rigors 
of  the  law  now  or  hereafter  in  force  in  relation  to  the 
sale  of  intoxicating  liquors."  We  do  not  believe  that 
this  provision  of  the  statute  requires  the  highest  penalty 
to  be  fixed  in  such  cases,  and  we  do  not  think  that 
there  is  any  evidence  in  the  case  which  authorizes  a 
finding  that  the  defendant  had  in  any  manner  abused 
his  trust.  It  is  true,  the  law  requires  that  a  registered 
pharmacist  shall  refuse  to  sell  intoxicating  liquors  ^'  if 
he  has  reason  to  believe  that  the  application  is  not 
made  in  good  faith,  and  that  the  liquor  would  be  used 
as  a  beverage." 

The  finding  that  the  defendant  had  reason  to  believe 
that  the  applications  to  purchase  were  not  made  in 
good  faith  is  contrary  to  every  fact  testified  to  by  every 
witness  in  the  case.  It  is  equivalent  to  a  finding  that 
all  the  witnesses,  for  the  state,  as  well  as  the  defendant, 
were  wilful  and  corrupt  perjurers.  Verdicts  must  be 
founded  on  facts,  and  not  upon  mere  suspicion. 

R£V£KS£D. 


Seska  v.  The  CnTCAOo,    Milwaukee   and  St.  Paul 

Railway  Company. 

1.  Bailroads:  neougent  fires  :  pleading.  A  petition  which 
alleged  that  the  fire  causing  the  injury  complained  of  was  set  out 
by  the  defendant  in  the  operation  of  its  road  stated  a  cause  of 
action,  without  averments  of  negligence  on  defendant's  part,  for  in 
such  case  negligence  is  presumed  until  the  contrary  is  shown. 
(See  cases  cited  in  opinion. ) 

B.     : :  NEOUOENCB ;  evidence.    In  such  case,  the  fact 


77    137, 
go    151 


that  the  fire  was  set  out  in  the  operation  of  the  road  was  prima- 
facie  evidence  of  negligence,  and  whether  this  priina-facie 
evidence  was  overcome  by  the  evidenre  of  care  exercised  by 
defendant,  was  a  question  for  the  jury,  with  whose  finding  this 
court  cannot  interfere.    ( See  cases  cited  in  opinion. ) 
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8.  Evidence  :  error  without  prejudice.  Tlie  admission  of  irrele- 
vant evidence  is  no  ground  for  reversal  wiiere  it  appears  that 
appellant  was  not  prejudiced  thereby. 

Appeal  from  Story  District  Court — Hon.    John  L. 

Stevens,  Judge. 

Filed,  February  4,  1889. 

Action  to  recover  for  oats  in  the  stack,  and  straw, 
stubble,  pas  lure  and  fences  owned  by  plaintiff,  which 
were  burned  by  a  tire  set  out  by  an  engine  operated  on 
defendant's  road.  There  was  a  judgment  on  a  verdict 
for  jjlaintiif.     Defendant  appeals. 

Struhle  &  Stiger^  for  appellant 

Cole^  Mc  Vey  &  Clark  and  O.  A.  Underwood^  for 
appellee. 

Beck,  J. — I.  The  petition  does  not  allege  that  the 
fire  was  set  out  or  caused  by  the  negligence  or  want  of 
care  of  defendant  or  its  employes.  A  motion  in 
arrest  of  judgment  and  for  a  new  trial,  on  this  ground, 
was  overruled.  This  action  is  the  tii'st  ground  of  com- 
plaint made  by  defendant.  It  is  insisted  thnt,  in  the 
absence  of  averment  tliat  the  fire  resulted  from  want  of 
care  or  from  negligence,  the  petition  shows  no  ground  for 
recovery.  But  the  petition  alleges  that  the  iire  causing  the 
injury  was  set  out  by  defendant  in  operating  its  railroad. 
The  fact  of  the  tire  being  set  out  in  the  oj>eration  of  the 
railroad  is prima-facie  evidence  of  negligence  authorizing 
recovery  in  the  absence  of  evidence  overcoming  this  legal 
presumption.  Small  o.  Chicago^  li.  I.  &  P.  Jiy,  Co.^  60 
Iowa,  338;  Rose  v.  Chicago  &N.  W.  Ry.  Co.^  72  Iowa, 
625.  The  facts  alleged  by  the  petition,  in  the  absence 
of  averments  of  negligence,  show  a  cause  of  action. 
The  motion  was  rightly  overruled. 

II.  Counsel  for  defendant  maintain  that  there  is  an 
absence  of  evidence  tending  to  show  negligence  of 
defendant  which  caused  the  tire ;  but,  under  the  doc- 
trine of  the  cases  above  cited,   the  occurrence  of  the 
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fire,  being  set  out  in  the  operation  of  the  railroad,  is 
prima-facie  evidence  of  negligence.  Under  this  rule 
the  negligence  was  established  prima  facie.  Whether 
this  priina-facie  case  was  overcome  was  a  question  of 
fact  to  be  determined  by  the  jury.  There  was  evidence 
tending  to  show  negligence  on  the  part  of  defendant,  as 
that  there  were  other  lires  set  out  at  the  same  time  by 
the  same  engine.  The  jury  could  well  have  found  that 
the  prima-facie  case  against  defendant  was  not  overcome 
by  evidence  of  care  exercised  by  defendant.  Slosson 
©.  Burlington^  C.  H.  <fe  If.  Ry.  Co.^  60  Iowa,  216; 
Lanning  v.  Chicago^  B.  &  Q.  Ry.  Co.^  68  Iowa,  602. 

III.  The  plaintiff 's  property  which  was  burned  was 
insured,  and  the  sum  insured  was  paid  by  the  company 
holding  the  risk.  The  claim  by  the  insurance  company 
upon  defendant,  arising  on  account  of  the  fire,  was 
assigned  by  a  written  instrument  to  plaintiff,  who  seeks 
in  this  action  to  recover  thereon.  Counsel  now  insist 
that  the  evidence  failed  to  prove  the  execution  of  the 
assignment.  But  we  think  it  cannot  be  said  there  is  such 
a  failure  of  evidence  on  this  point  as  to  authorize  a  new 
trial.  On  the  contrary,  we  think  the  evidence  quite 
satisfactorily  shows  that  the  instrument  was  executed  by 
the  general  agent  of  the  insurance  company,  who  had 
authority  to  sell  and  transfer  claims  held  and  owned 
by  it 

IV.  The  plaintiff  was  permitted  to  testify,  against 
defendant's  objection,  that  when  he  made  his  claim 
against  defendant  on  account  of  his  loss  he  had  not 
made  a  settlement  with  the  insurance  company  therefor. 
The  relevancy  and  applicability  of  this  evidence  is  not 
readily  discernible  ;  but  we  think  defendant  could  not 
have  been  prejudiced  by  it.  Counsel  do  not  attempt  to 
point  out  prejudice  resulting  from  it.  ^Conceding  that 
the  evidence  was  inadmissible,  we  cannot  disturb  the 
judgment  for  the  error  of  admitting  it,  when  it  appears 
no  prejudice  resulted  therefrom. 

These  views  dispose  of  all  questions  in  the  case. 
The  judgment  of  the  dii^trict  court  is 

Affirmed. 
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Dalhoff  &  Co.  V.  Bennett. 

Appeal:  judohbnt  on  oonflictino  evidencb.  This  court  will  not 
reverse  a  judgment  based  on  the  finding  of  the  district  court  in  a 
law  case,  on  the  ground  that  the  finding  is  not  supported  by  the  evi. 
dence,  which  is  conflicting. 

Appeal  from  Des  Moines  Circuit  Court — Hon.  Chas. 

H.  PuELPs,  Judge. 

Piled,  Pebruaby  4,  1889. 

Action  to  recover  for  money  collected,  and  con- 
verted to  defendant's  own  use.  The  case  was  tried 
without  a  jury,  and  judgment  was  rendered  for  defend- 
ant.   Plaintiffs  appeal. 

Nefwman  &  BlaJce^  for  appellants. 

George  H.  Lane  and  O.  L.  Poor^  for  appellee. 

Beck,  J. — I.  The  defendant  was  employed  by 
plaintiffs  to  sell  goods  in  connection  with  a  peddling 
wagon.  The  sales  were  in  Illinois,  in  1873,  where 
defendant  claims  he  resided.  The  plaintiffs  seek  to 
recover  for  sums  of  money  collected  by  defendant,  and 
appropriated  to  his  own  use,  for  which  he  failed  to 
account,  and  for  other  sums  overdrawn  on  his  salary 
account.  The  defendant  denies  the  allegations  of 
plaintiffs'  petition,  and  pleads  the  statute  of  limitations 
as  a  bar  to  the  action. 

II.  The  plaintiffs  upon  this  appeal  base  all  objec- 
tions to  the  judgment  of  the  court  below,  which  they 
urge  upon  our  attention,  upon  the  assumed  fact  that  the 
district  court  founded  its  decision  wholly  upon  the 
defense  of  the  statute  of  limitations  pleaded  by  defend- 
ant.   But  the  abstract  before  us  fails  to  disclose  the 
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grounds  of  the  decision  of  the  court  below.  Should 
we  concur  in  the  view  of  the  counsel  for  defendant,  that 
the  evidence  fails  to  show  that  the  action  is  barred  by 
the  statute  of  limitations,  the  case  would  then  be  for 
decision  upon  the  evidence  presented  in  the  abstract 
relating  to  the  merits  of  the  case.  We  would  be 
required  to  determine  whether  the  evidence  on  other 
branches  of  the  case  suflSciently  supported  the  judg- 
ment of  the  district  court.  Assuming  that  the  abstracts 
before  us  contain  all  the  evidence,  which  is  not  disputed, 
the  case  is  one  of  coniiict  of  evidence.  Plaintiffs'  testi- 
mony supports  their  claim,  while  the  evidence  of 
defendant  tends  to  establish  a  final  settlement  and  pay- 
ment by  defendant  of  all  sums  found  due  plaintiff.  In 
this  state  of  the  case,  we  cannot  interfere  with  the 
judgment  of  the  district  court.     It  is  therefore 

Affirmed. 


HoRSLEY  V.  Hairsine. 

Sale  of  Colts :  deltveby  and  possession  :  bubsbquen^d  pubchassr  : 
QUESTION  FOE  JURY.  In  Order  that  a  purchase  of  personal  property, 
without  a  recorded  bill  of  sale,  may  be  good  as  against  a  subsequent 
purchaser  from  the  same  vendor,  the  first  purchaser  must  have 
such  possession  as  is  visible,  apparent  and  actual  to  strangers  to 
the  transaction.  (Compare  McAfee  v.  Busby,  69  Iowa,  328.)  In 
tliis  case,  held  that  the  circumstances,  as  shown  by  the  evidence 
(  for  which  see  opinion  ),  did  not,  as  matter  of  law,  show  such  pos- 
session on  the  part  of  defendant,  who  was  the  first  purchaser, 
and  that  the  question  should  have  been  submitted  to  the  jury. 

Ajppeal  from    Harrison   District    Court. — Hon. 

Charles  H.  Lewis,  Judge. 

Filed,  February  4,  1889. 

Action  for  the  recovery  of  specific  personal  prop- 
erty. Verdict  and  judgment  for  defendant.  Plaintiff 
appeals. 
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Dewell  &  McOavren,  for  appellant. 

# 

i^.  M.  Dance,  for  appellee. 

Reed,  C.  J. — Plaintiff  claimed  to  have  pnrchnsed 
the  property  in  controversy,  which  is  two  colts,  from 
one  Smith,  who  claimed  to  have  purchased  from  defend- 
ant's mother.  Defendant's  claim  is  that  in  the  spring 
of  1885,  before  the  colts  were  foaled,  he  contracted  with 
his  mother  for  the  purchase  of  them,  and  that  he  subse- 
quently paid  the  price  agreed  upon  to  her.  There  was 
evidence  which  tended  to  establish  each  of  these  claims. 
Mrs.  Hairsine  had  the  colts  in  possession  at  tlie  time  of 
the  sale  to  Smith,  which  was  in  December,  1886.  He 
took  possession  of  them  at  that  time,  and  when  he  sold 
to  plaintifF,  which  was  a  sh'ort  time  afterwards,  he  deliv- 
ered them  to  him. 

The  district  court  instructed  the  jury,  in  effect,  that 
the  only  question  for  them  to  determine  was  whether 
there  was  a  valid  sale  of  the  property  by  defendant's 
mother  to  him,  and,  if  they  found  for  defendant  on  that 
question,  their  verdict  should  be  for  him  ;  otherwise 
they  should  find  for  plaintiff.  The  exceptions  taken  to 
the  instructions  are  that  they  do  not  make  the  delivery 
of  the  property  under  defendant's  purchase  an  element 
of  his  title  as  against  plaintiff ;  the  argument  being  that, 
while  the  sale  as  between  defendant  and  his  vendor  may 
have  been  perfectly  valid,  still,  unless  it  was  followed 
by  an  actual  change  of  possession,  it  is  of  no  validity  as 
against  a  subsequent  purchaser  without  notice.  The 
evidence  showed  that  during  the  summer  of  1885  the 
mares  were  in  the  possession  of  another  son  of  Mrs. 
Hairsine,  who  lived  some  two  miles  from  her,  and  that 
he  had  the  use  of  them  under  an  arrangement  with  his 
mother.  In  the  fall,  after  the  colt^  were  weaned,  it  was 
arranged  that  he  should  care  for  all  of  the  animals  dur- 
ing the  winter ;  defendant  agreeing  to  pay  for  the  care 
of  the  colts.  In  the  following  March,  he  returned  them 
to  his  mother's  farm.    The  colts  were  pastured  during 
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the  summer,  part  of  the  time  on  the  farm,  and  the  bal- 
ance of  the  time  on  the  commons  in  the  neighborhood.  In 
the  fall  Mrs.  Hairsine  took  them  up,  and  as  stated  above, 
had  them  in  possession  at  the  time  of  the  sale  to  Smith. 
During  that  summer  defendant  was  absent  from  the 
state,  and  did  not  return  until  about  the  time  of  Smith's 
purchase.  As  to  these  facts  there  was  no  dispute,  and 
the  district  court  must  have  been  of  the  opinion  that 
they  showed  a  delivery  sufficient  to  charge  a  subsequent 
purchaser  with  notice  of  defendant's  right.  But  in  this 
we  think  the  court  was  in  error.  "  The  possession  of 
the  person  claiming  personal  property  as  against  the 
creditor  of  his  vendor  must  be  visible,  apparent  and 
actual  to  strangers  to  the  transaction."  McAfee  t>. 
Bushy ^  69  lowa^  828,  and  cases  there  cited.  The  same 
rule  applies  in  the  case  of  a  subsequent  purchaser. 
Now,  defendant  never  had  the  property  in  his  actual 
possession.  That  he  had  a  right  of  possession  for  many 
months  before  the  sale  to  Smith  is  probably  true.  And 
it  is  true,  also,  that  during  part  of  that  time  he  was  in 
constructive  possession.  But  it  cannot  be  said,  as  matter 
of  law,  that  the  circumstances  with  reference  to  the  pos- 
session would  indicate  to  a  stranger  to  the  transaction, 
under  which  he  claims,  that  a  change  in  the  ownership 
of  the  property  had  taken  place.  That  question  should 
have  been  submitted  to  the  jury,  and  the  failure  to  sub; 
mit  it  is  ore  judicial  error. 

Beveiised. 
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BuBDETTE,  Smith  &  Co.  v.  Woodworth  &  Co.  et  al. 

Chattel  Mortgages:  of  undivided  halves  of  firm  property: 
PRIORITY.  W.  and  M.  were  partners  in  the  hardware  business. 
W.  mortgaged  his  undivided  one-half  interest  in  the  stock  of  goods 
to  L.  to  secure  a  debt  which  W.  owed  him.  Afterwards  W.  pur- 
chased of  M.  the  other  undivided  one-half  of  the  stock,  and,  to 
secure  a  part  of  the  purchase  price,  mortgaged  the  whole  stock  to 
him.  Afterwards  the  whole  stock  was  attached  by  other  and 
subsequent  creditors  of  W.  and  converted  into  money,  which  was 
in  the  hands  of  a  receiver  awaiting  disposition  by  the  court. 
The  amount  due  on  L.*s  mortgage  exceeded  the  one-liaif  of  the 
amount  of  tlie  proceeds  of  the  goods,  and  so  did  the  amount  due 
on  M.'s  mortgage.  Utld,  as  between  L.  and  M.*s  assignee,  that 
each  liad  a  lien  on  the  undivided  one-half  of  each  article  composing 
the  stock,  and  that  each  was  entitled  to  Have  applied  on  his  mort- 
gage tlie  one-half  of  the  money  in  the  hands  of  the  receiver. 
[  Beck,  J.,  disiienting,'] 

Appeal  from   Page   District    Court.  —  Hon.    A,    B. 

TnoRNELL,  Judge. 

Filed,  February  4,  1889. 

The  action  was  in  attachment,  wherein  a  receiver 
was  appointed,  and  the  attached  property  was  converted 
into  money.  Tlie  Grinnell  Barb-Wire  Company  inter- 
vened, and,  by  the  judgment  rendered  in  the  case,  the 
property  was  awarded  to  that  company.  Subsequently, 
C.  Linderman  intervened,  claiming  the  property  involved 
in  the  case.  His  claim  was  sustained  by  the  court 
below,  and  a  judgment  to  that  effect  was  rendered.  The 
Grinnell  Barb- Wire  Company  and  its  assignor,  Mather, 
appeal. 

H.  E.  Par  slow  and  O.  B.  Jennings^  for  appellant. 

N.  B.  MooreBJiA  H.  H,  Scott,  for  appellee  Linderman. 

Robinson,  J. — I.  The  following  are  the  facts  of 
the  case:  Wood  worth,  being  indebted  to  intervenor 
Linderman,  executed,  in  security  of  the  debt,  a  mort- 
gage upon  his  interest  ( one-half )  in  the  property  of  a 


' 
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partnership  composed  of  himself  and  Mather.  Soon 
thereafter  Wood  worth  purchased  the  interest  of  Mather 
in  the  copartnership  property  and  business,  and  the 
firm  was  dissolved.  To  secure  notes  given  for  the  pur- 
chase of  the  property,  Woodworth  executed  to  Mather 
a  mortgage  upon  the  property  acquired  by  him,  and 
formerly  owned  by  the  firm.  Mather  transferred  the 
notes  and  mortgage  to  the  Grinnell  Barb- Wire  Company. 
The  contest  in  the  case  is  between  the  company  and 
Linderman,  and  involves  the  question  as  to  the  interest 
of  each  in  the  proceeds  of  the  stock  now  in  the  hands  of 
the  receiver. 

II.  The  mortgage  to  Linderman  is  in  form  a  bill  of 
sale,  and  in  terms  conveys  '^  the  undivided  half"  of  the 
stock  of  goods  in  controversy.  It  has  no  relation  to, 
and  cannot  be  made  to  include,  any  property  or  interest 
which  the  mortgagor  might  acquire  after  it  was  executed. 
Therefore,  when  Woodworth  subsequently  purchased 
Mather's  interest  in  the  stock,  the  purchase  did  not  in 
any  manner  inure  to  the  benefit  of  Linderman.  Mather 
exchanged  his  ownership  of  an  undivided  one-half  of 
the  stock  for  notes  secured  by  a  mortgage  on  all  the 
stock.  He  claims  that  he  did  this  without  actual  knowl- 
edge of  Linderman' 8  mortgage,  which  was  not  then  of 
record;  but  we  are  of  the  opinion  that  the  evidence 
shows  that  he  had  such  knowledge  when  his  mortgage 
was  taken.  His  claim  as  to  an  undivided  one-half  of 
the  stock  was  junior  to  the  lien  of  Linderman,  and  as  to 
the  remainder  it  was  superior.  Woodworth  seems  to 
have  taken  possession  of  the  stock  under  his  purchase 
from  Mather,  and  two  weeks  later  it  was  seized  on 
attachment.  The  only  showing  as  to  the  disposition 
made  of  it  is  contained  in  an  agreement,  which  is  as 
follows :  "  It  is  mutually  agreed  that  the  stock  of  hard- 
ware, tinware,  cutlery,  and  property  of  whatsoever 
character  described  in  the  Linderman  bill  of  sale,  or 
mortgage  of  the  Grinnell  Barb- Wire  Company,  contested 
in  this  cause,  covers  one  and  the  same  stock  of  goods, 
and  that  through  the  action  of  the  receiver  appointed 

Vol.  77—10 
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by  this  coart  the  said  stock  of  goods  has  been  converted 
into  cash,  and  is  now  in  the  hands  of  the  receiver,  the 
sum  being  in  the  neighborhood  of  six  hundred  dollars." 
The  evidence  does  not  show  the  value  of  the  stock 
at  the  time  of  the  Mather  sale.  The  mortgage  given  to 
Mather  was  to  secure  notes  amounting  to  $2,696.  He 
was  to  have  all  the  accounts  and  notes  of  Woodworth 
&  Co.,  and  was  to  pay  all  the  debts  of  the  firm 
contracted  in  Coin,  Iowa,  and  Woodworth  was  to  pay 
any  other  debts  of  the  firm  which  might  exist.  As  to 
the  value  of  these  accounts  and  notes,  and  the  amount 
of  the  indebtedness^  there  is  little,  if  any,  evidence. 
Woodworth  was  to  keep  the  stock  "  up  to  three  thousand 
dollars,"  but  it  is  not  shown  that  it  was  ever  worth  that 
sum  ;  nor  do  we  think  it  material,  for  the  purposes  of 
this  decision,  to  know  the  value  of  the  stock  at  any  of 
the  dates  involved  in  this  controversy.  By  the  terms  of 
his  bill  of  sale,  Linderman  had  a  claim  upon  an  undi- 
vided one -half  of  the  stock,  and  of  necessity  that 
included  a  claim  upon  the  undivided  one-half  of  each 
article  included  in  the  stock.  The  same  is  true  as  to  the 
interest  in  the  other  undivided  one-half  acquired  by 
Mather.  Each  of  the  mortgages  in  question  was 
given  to  secure  individual  indebtedness,  and  no  ques- 
tion as  to  the  rights  of  partnership  creditors  is 
involved.  We  cannot  presume  that  a  portion  of  the 
goods  was  sold  to  pay  creditors  of  Woodworth  and 
Mather,  and  there  is  no  evidence  to  that  effect.  On  the 
contrary,  the  agreement  which  we  have  quoted  tends  to 
show  that  the  proceeds  of  the  entire  stock  of  goods  are 
now  in  the  hands  of  the  receiver.  The  language  of  the 
agreement  is  that  "  the  said  stock  of  goods  has  been  con- 
verted into  cash,  and  is  now  in  the  hands  of  the  receiver, 
the  sum  being  in  the  neighborhood  of  six  hundred  dol- 
lars." In  our  opinion  there  is  no  room  for  the  presump- 
tion that  a  portion  of  the  stock  has  been  sold  for  the 
benefit  of  Mather.  The  Grinnell  Barb- Wire  Company  is 
entitled  to  all  the  rights  created  by  the  mortgage  to 
him.  Each  of  the  claims  of  the  company  and  Linderman 
is  more  than  one-half  of  the  amount  of  money  in  the 
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hands  of  the  receiver.  We  therefore  conclude  that  the 
district  court  erred  in  adjudging  the  lien  of  Linderman 
to  be  superior,  as  to  an  undivided  one-half  of  the  stock, 
to  that  created  by  the  mortgage  to  Mather.  One  half  of 
the  money  in  the  hands  of  the  receiver  should  be  paid 
on  the  claim  secured  by  the  Linderman  bill  of  sale,  and 
one-half  on  the  claim  secured  by  the  Mather  mortgage. 
The  judgment  of  the  district  court  is  accordingly 

Modified  and  Affirmed 

Beck,  J.  {dissenting). — The  facts  controlling  the 
conclusions  which  I  reach  in  the  case  are  few  and  sim- 
ple. Linderman' s  mortgage  was  executed  by  one 
partner  upon  his  interest  in  the  firm  property,  to  secure 
a  personal  debt  of  his  own.  The  mortgage  now  held  by 
the  barb- wire  company  was  executed  upon  Wood  worth's 
individual  property  to  secure  his  individual  debt.  It 
will  be  observed  that  when  his  mortgage  was  executed 
the  firm  had  been  dissolved,  and  he  owned  all  the 
property.  Now,  it  cannot  be  doubted  that  the  mort- 
gage to  Linderman  would  bind  the  property,  except  as 
against  creditors,  or  others  holding  equities  by  reason 
of  the  partnership  and  partnership  transactions ;  that 
is,  as  between  Linderman  and  Woodworth,  and  persons 
claiming  under  them,  with  no  rights  and  equities  other 
than  they  possessed,  Linderman' s  mortgage  is  valid  and 
effective.  The  claim  and  debt  for  which  the  mortgage 
was  given  was  not  a  partnership  transaction.  It  was  an 
individual  debt,  incurred  for  the  purchase  of  Mather's 
interest  in  the  property.  Woodworth' s  mortgage  to 
Mather  was  not  a  partnership  transaction.  It  was  a 
mortgage  upon  individual  property  to  secure  an  indi- 
vidual debt.  There  are  no  partnership  interests  or 
equities  in  the  transaction.  Mather  and  the  barb- wire 
company — the  first  being  the  grantee  of  AVoodworth, 
and  the  second  the  assignee  of  the  grantee — stand  in 
Woodworth' 8  shoes.  They  have  no  other  or  higher 
rights  than  he  had.  Woodworth  had  conveyed  the 
property  by  an  instrument  which,  as  we  have  seen, 
passed  the  interest  he  held  at  the  time  to  Linderman. 
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He  could  not  convey  it  so  as  to  defeat  Linderman's 
rights,  unless  to  one  who  had  some  eqaity  arising  from 
partnership  rights  and  relations,  or  to  one  having  no 
notice  of  the  mortgage  to  Linderman.  As  I  have 
pointed  out,  the  barb-wire  company  has  no  right  or 
equity  based  upon  the  partnership.  The  evidence  shows 
that  Mather  had  notice  of  the  mortgage  to  Linderman, 
and  that  he  transferred  the  note  and  mortgage  as  secu- 
rity for  a  prior  indebtedness  to  the  barb-wire  company. 
Uj^on  these  facts  the  company  must  be  held  to  have  no 
rights  different  or  other  than  those  held  by  Wood  worth 
and  Mather,  respectively. 

The  evidence  shows  that  the  amount  due  Linderman 
upon  his  chattel  mortgage  is  six  hundred  and  twenty- 
five  dollars.  The  value  of  the  property  of  the  firm  upon 
which  his  mortgage  was  executed  does  not  clearly 
appear ;  but  it  is  agreed  by  the  parties  that  when  the 
judgment  was  rendered  in  this  case  the  amount  of  money 
in  the  receiver's  hands  was  about  six  hundred  dollars. 
The  original  debt  to  Linderman  secured  by  the  mort- 
gage was  about  fifteen  hundred  dollars.  Woodworth 
had  paid  one  thousand  dollars  upon  it.  An  agreement 
between  the  partners  requires  the  stock  to  be  kept  up 
to  three  thousand  dollars.  We  think  it  may  be  pre- 
sumed, upon  this  evidence,  that  the  stock  of  the  firm 
was  worth  three  thousand  dollars,  and  Woodworth's 
interest  in  it  was  fifteen  hundred  dollars ;  and  it  will  be 
presumed  that  the  stock  was  reduced  so  that  only  six 
hundred  dollars  was  left  in  the  hands  of  the  receiver  by 
the  appropriation  of  the  money  or  property  to  partner- 
ship purposes  ;  that  is,  all  the  money  and  property  had 
been  applied  to  firm  debts,  or  used  in  the  firm's  busi- 
ness, except  the  six  hundred  dollars.  Now,  Linderman 
had  a  mortgage  upon  the  half  interest  in  the  property, 
of  which  Mather  had  notice.  The  law  will  not  permit 
the  parties  to  dispose  of  the  property  so  as  to  defeat 
Linderman' s  mortgage.  They  cannot  claim  that  he  can 
recover  only  one-half  of  the  property  remaining  on 
hand.  It  will  be  presumed  that  the  parties  reserved  his 
interest,  and  that  the  six  hundred  dollars  is  subject  to 
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his  mortgage.  Unless  this  be  held,  the  partners  had  it 
in  their  power  to  defeat  Linderman's  mortgage  ;  and,  as 
I  have  shown,  the  barb- wire  company  stands  in  Mather's 
shoes,  and  has  no  rights  other  than  snch  as  he  had. 
Surely  he  could  not  claim  any  part  of  the  six  hundred 
dollars,  and  the  barb-wire  company  cannot.  Linderman, 
therefore,  is  entitled  to  be  first  paid  out  of  it.  In  my 
opinion  the  judgment  of  the  district  court  ought  to  be 
affirmed. 


Giltrap  v.  Watters  ei  al. 

1.  Appeal :  trial  db  novo  :  what  BvmENCB  to  be  certifted.  In 
order  to  a  trial  de  novo  in  this  court,  not  only  the  evidence  intro- 
duced, but  that  offered,  must  be  certified.    (See.  Code,  sec.  2743.) 

S.     :    assignment  of  errors  :  equity  case  :  too  general. 

Where  an  equity  case  appealed  to  this  court  cannot  be  tried  da 
novo  on  account  of  a  failure  to  certify  all  the  evidence,  it  cannot  be 
tried  upon  an  assignment  of  errors  which  raises  only  the  question 
as  to  what  the  court  should  find  from  the  evidence ;  for  that 
would  only  be  a  trial  de  novo  under  another  name. 

8.  Qnieting  Title :  denting  judgment  upon  default  :  no  preju- 
dice. In  an  action  to  quiet  title  brought  against  W.  and  his 
grantees,  although  the  grantees  were  in  default,  the  court  dis- 
missed the  petition  as  to  all.  Held  not  prejudicial  error,  since  the 
judgment  as  to  W,  could  not  be  reversed,  and  therefore  judg^ 
ment  against  his  grantees  in  default  could  have  availed  plaintUOF 
nothing. 

Appeal  from  Jones  District  Court— Rois.  James  D. 

GiFFEN,  Judge. 

Filed,  February  4,  1889. 

This  is  an  action  to  quiet  the  title  in  plaintiflP  to 
certain  real  estate  in  Jones  county.  The  court  below 
dismissed  the  petition,  and  the  plaintiff  appeals. 
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Giltrap  ▼.  Watters. 

Sheean  &  McCarn^  for  appellant. 

E.  Keeler  and  Memly  &  ErcaribracJc^  for  appellee^. 

Granger,  J. — L  The  appellees  present  the  ques- 
tion that  this  case  is  not  triable  de  novo  in  this  court,  for 
the  reason  that  the  certiiicate  of  the  judge  does  not  meet 
the  requirements  of  section  2742  of  the  Code.  The 
appellant's  abstract  does  not  set  out  the  certiiicate,  but 
contains  a  statement  with  reference  to  it  which,  if  true, 
would  be  sufficient.  The  appellees  iile  an  amended 
abstract,  setting  out  the  certiiicate,  showing  that  the 
testimony  is  that  introduced,  and  not  that  offered,  on 
the  trial.  Under  repeated  rulings  of  this  court,  this  is 
a  fatal  defect,  where  a  trial  anew  is  sought.  In  fact, 
we  think  the  appellant  concedes  this  question,  as  the 
point  is  first  presented  by  appellees,  and  no  reply  is 
presented,  nor  in  fact  do  we  see  how  the  question  could 
be  successfully  met. 

II.  The  abstract  contains  an  assignment  of  errors, 
and  no  question  is  made  of  our  right  to  try  the  cause 
on  assignment  of  error,  but  appellees  insist  that  the 
assignment  is  insufficient.  The  first  assignment  is  as 
follows:  * 'Court  erred  in  refusing  to  quiet  plaintiff's 
title  against  the  defendants  in  default."  The  nine 
other  assignments  present  only  questions  of  what  the 
court  should  find  from  an  examination  of  the  testimony, 
and  the  ninth  is  that  ''the  court  erred  in  dismissing 
plaintiff's  petition,  and  rendering  judgment  against 
plaintiff  for  costs."  It  needs  no  argument  to  show  that 
the  consideration  of  such  an  assignment  would  lead  to  a 
tiial  of  the  cause  anew,  for  it  could  only  be  determined 
on  an  examination  of  the  testimony.  It  is  only  an  indi- 
rect way  of  leading  the  court  to  do  that  which  it  could 
not  do  directly.  The  other  assignments  are  open  to  the 
same  objection.  They  are  too  generaL  See  Code,  sec. 
8207 ;  Tomhlin  D.  Ball,  46  Iowa,  190. 

III.  If  there  was  error  as  to  the  first  assignment,  it 
is    entirely    without  prejudice,   as  the   defendants  in 
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default  are  the  grantees  of  the  api)ellees,  and  a  judg- 
ment by  default  as  to  them  could  l)e  of  no  avail,  if  the 
present  judgment  is  to  stand,  and  wo  think  it  must. 
This  disposition  of  the  case  renders  it  unnecessary  to 
pass  upon  the  motions  filed. 

Affirmed. 


Melhop,  Son  &  Co.  v.  Seaton  et  al. 

1.  Attachment:  rblbasb of fbopekty on agrbbmbnt :  LiABnjTT 
OF  OFFiCEB.  Where  the  plaintiff  ia  an  attachment  suit  and  the 
defendant  therein  agree  upon  terms  of  settlement,  and  there- 
upon direct  the  officer  to  release  the  attached  property,  the  officer 
is  not  afterwards  made  liable  for  so  doing  by  the  defendant*! 
failure  to  comply  with  the  terms  of  the  agreement  of  settlement. 

2.  The  Same :  byidbncb.  In  such  case,  all  evidence  tending  to  show 
the  agreement  discharging  the  property  was  rightly  admitted  in 
behalf  of  the  officer,  and  was  not  vulnerable  to  the  objection  that 
it  contradicted  bis  endorsement  on  the  writ. 

8.  The  Same :  estoppel  of  officer  by  jxtdoment.  The  judgment 
in  the  attachment  case  directing  the  property  to  be  sold  did  not 
estop  the  officer  from  showing  that  hQ  released  it^  upon  the  agree- 
ment; for  he  was  not  a  x)arty  to  that  case,  and  was  not  bound  by 
the  judgment. 

Appeal  from    Linn    District    Court. — Hon.    J.    H. 

PjiESTON,  Judge. 

Piled,  Februaby  6,  1889. 

AoTiON  upon  the  oflScial  bond  of  a  sheriff  to  recover 
for  the  alleged  failure  of  the  sheriff  to  deliver  to  hia 
successor  in  office  certain  property  seized  by  him  upon 
an  attachment,  to  be  sold  upon  a  special  execution  issued 
on  a  judgment  rendered  in  the  action  wherein  the 
attachment  was  issued.  There  was  a  trial  to  the  court 
without  a  jury^  and  a  judgment  for  defendants.  Plain- 
tiffs appeal. 
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3f.  P.  Smith  and  J.  W.  Jamison^  for  appellants. 

Thompson  &  Lanning^  for  appellees. 

Beck,  J. — I.     The  controlling  facts  in  the   case, 
which  are  undisputed,  or  are  established  by  the  pre- 
L  attachmrht  :  pouderauce    of   the    evidence,    are    these : 
{Tn^^t^on     Plaintiff  brought  an  action  against  Tath- 
fiaHiitJ*'!)/ '     ^^U'  ^nd  an  attachment,  issued  in  the  case, 
officer.  ^g^  served  by  defendant  Seaton,  the  sheriff, 

by  seizing  a  certain  stock  of  merchandise,  which  is 
shown  by  an  endorsement  upon  the  writ,  dated  January 
19,  1886.  The  writ  was  returned  with  the  following 
additional  endorsement :  *'By  order  of  C.  J.  Deacon,  I 
now  return  this  writ,  August  8,  1885.  B.  P.  Seaton, 
Sheriff."  Deacon,  named  in  this  return,  was  the 
attorney  of  the  defendants  in  the  attachment,  and  the 
return  was  made  pursuant  to  the  agreement  made  by  the 
attorney  of  the  plaintiff  and  representatives  of  other 
creditors  and  the  defendant  in  attachment,  settling  and 
compromising  the  claims  against  him.  This  agreement 
was  made  in  the  presence  of  the  sheriff,  who,  acting 
thereon,  returned  the  writ,  April  25,  1887.  The  cause 
was  submitted  to  the  court,  and  it  was  found  that  the 
agreement  for  the  settlement  had  not  been  performed,  and 
defendant  had  not  paid  the  amount  fixed  by  the  terms 
of  the  settlement.  Therefore  the  court  rendered  judg- 
ment against  the  defendant,  and  entered  an  order  for  the 
sale  of  the  property  attached. 

II.  We  are  of  the  opinion  that  there  was  evidence 
tending  to  prove  that  the  defendant  had  returned  the 
writ  of  attachment,  and  released  the  property,  pur- 
suant to  an  agieement  of  settlement  between  plain- 
tiff's attorney  and  defendant.  The  district  court 
doubtless  so  found,  and  there  is  no  ground  for 
holding  that  the  finding  is  not  supported  by  the  evi- 
dence.  Upon  this  state  of  facts  the  defendant  could  not 
be  held  liable  for  the  release  of  the  property.  The 
parties  were  authorized  to  settle  the  case,  and  to 
stipulate  for  the  discharge  of  the  property  attached. 
After  such  a  settlement  and  stipulation,  it  would  be 


JANUARY  TERM,  1889.  163 

Melhop,  Son  So  Ck>.  v.  Seatou. 

monstrous  injustice  to  hold  the  sheriff  liable  when  he 
had  done  just  what  the  parties  had  agreed  to  do.  But 
it  is  said  that  the  defendant  in  the  attachment  did  not 
perform  his  part  of  the  agreement.  Let  this  be  admitted. 
But  the  sheriff  did  not  become  the  guarantor  for  the 
performance  of  defendant's  contract.  The  agreement  for 
the  discharge  of  the  property  was  not  conditional  upon 
the  performance  by  defendant  of  the  contract.  Upon 
entering  into  the  agreement  the  sheriff  was  directed  to 
release  the  goods,  which  he  did,  pursuant  to  the  settle- 
ment. We  are  clearly  of  the  opinion  that  the  sheriff 
is  not  liable  by  reason  of  the  subsequent  failure  to  per- 
form the  agreement  on  the  part  of  defendant  in  attach- 
ment. 

III.  The  evidence  tending  to  establish  the  agree- 
ment for  settlement  and  discharge  of  the  attachment 
«,  TH«8ame:      ^^^    objected    to    on  the  ground,    among 

evidence.  others,  that  the  endorsement  made  by  the 
sheriff  upon  the  attachment  cannot  be  contradicted  by 
parol,  and  is  conclusively  binding  upon  him.  But  in 
our  opinion  the  evidence  does  not  contradict  the  return 
of  the  officer,  which  shows  a  seizure  of  the  property. 
But  it  cannot  be  doubted  that  the  property  may  be  dis- 
charged from  the  attachment  by  agreement  of  the  parties. 
The  evidence  objected  to  does  not  contradict  the  return 
of  the  oflBcer.  It  simply  shows  a  discharge  of  the  prop- 
erty by  agreement.  All  the  evidence  objected  to  which 
tended  to  establish  the  agreement  discharging  the  prop- 
erty was  rightly  admitted.  We  find  no  error  in  the 
court's  rulings  upon  the  questions  involving  the  admis- 
sion of  the  evidence. 

IV.  The  order  in  the  attachment  case,  directing 
the  property  attached  to  be  sold  to  satisfy  the  judgment, 

does  not  estop  the  defendant  in  this  case, 
e^ioppci  of      He  was  not  a  party  to  that  case,  and  the 

(ifBfer  by  x-         •/  i 

judgment.  order  was  not,  therefore,  an  adjucation 
binding  him.  These  considerations  dispose  of  all 
questions  in  the  case.  The  judgment  of  the  district 
court  is 

Affirmed. 
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Park8  V.  Garner. 

Appeal :  trial  db  novo  :  cbrtiftino  bvidencb.  Where  the  abstract 
fails  to  allege,  or  show,  that  it  is  an  abstract  of  all  the  evidence,  a 
trial  de  novo  cannot  be  had  in  this  court.  It  is  not  sufficient 
that  the  certificates  of  the  judge  and  reporter  are  printed  in  the 
abstract  showing  that  all  the  evidence  is  contained  in  the  report  of 
the  short-hand  reporter. 

Appeal  from  Pottawattamie  District  Court. — Hon.  H.  E. 

Deemer,  Jadge. 

Filed,  February  5,  1889. 

Action  in  chancery  to  set  aside  a  decree  of  fore- 
closure of  a  mortgage,  and  the  sale  of  the  land  there- 
hnder,  and  to  redeem  from  the  mortgage.  There  was  a 
decree  dismissing  plaintiff's  petition,  after  a  trial  on  the 
merits.     Plaintiff  appeals. 

Henry  Ford  and  Wright^  Baldwin  <6  Haldane^  for 
appellant. 

Mayne  &  Hazleton^  for  appellee. 

Beck,  J.— This  case  is  here  for  trial  denovo.  The 
abstract  fails  to  allege,  or  show,  that  it  is  an  abstract  of  all 
the  evidence.  The  certificates  of  the  judge  and  reporter 
are  printed  in  the  abstract,  showing  that  all  the  evidence 
is  contained  in  the  report  of  the  short-hand  reporter. 
This  it  has  been  often  held  is  not  sufficient.  As  the  case 
is  triable  de  novo,  and  the  abstract  upon  which  it  is  sub- 
mitted to  us  fails  to  show  that  it  is  an  abstract  of  all  the 
evidence,  it  cannot  be  reviewed  upon  this  appeal.  The 
decree  of  the  district  court  must  be 

Affirmed. 
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Company, 

1.  Fire  InBuraiioe :  admissions  of  agent  :  when  Bim>iFa  on  ook- 
PANY :  BViDENCB.  Defendant's  agent  was  empowered  to  adjust 
and  pay  the  loss  in  question  if  defendant  was  liable.  While  acting 
within  the  scope  of  his  authority,  and  with  reference  to  the  loss  in 
question,  he  admitted  that  the  defendant  would  be  liable  but  for 
tlie  existence  of  a  certain  mortgage  upon  the  property  when  the 
policy  was  issued.  Held  that  these  admissions  were  binding  on 
defendant,  and  that  it  was  competent  to  prove  them  against  defend- 
ant to  establish  plaintiff's  claim  (denied  by  defendant)  that 
defendant  had  assumed  the  risk  by  an  a^reeraent  with  the  company 
which  issued  the  policy. 

8.  Evidenoe:  admission:  error  wtthout  prejudicb.  There  is 
no  prejudicial  error  in  admitting  evidence  when  the  fact  which  it 
tends  to  prove  is  established  by  other  competent  and  uncontra- 
dicted evidence. 

'8.  Fire  Insurance :  agreement  to  reinsure  :  statute  of  frauds. 
The  statute  of  frauds  has  no  application  to  a  contract  entered  into 
by  one  insurance  company  with  another,  whereby  the  first  com- 
pany assumes  absolutely  the  risks  taken  by  the  second  one.  It  is 
not  a  contract  to  answer  for  the  debt  or  default  of  another. 

4  Instmotions:  error  without  prejxtdtce.  Plaintiff  in  his  reply 
pleaded  an  estoppel,  but  the  evidence  did  not  tend  to  support  it, 
yet  the  court  submitted  the  question  to  the  jury.  But  dthe  only 
effect  of  the  estoppel,  if  it  had  been  proved,  would  have  been  to 
establish  a  fact  which  was  otherwise  fully  established.  Held  that 
the  submission  of  the  question  could  not  have  prejudiced  defendant, 
no  matter  how  the  jury  found  upon  it. 

6.  Fire  Insxiranoe :  provision  against  mortgage  :  waiver  bt 
agent.  If  an  agent  who  takes  a  risk  of  fire  insurance  knows  at  the 
time  that  the  property  is  mortgaged,  it  is  a  waiver  for  the  company 
of  a  clause  in  the  policy  that  it  shall  be  void  if  the  property  is 
encumbered. 

Appeal  from   Muscatine  District  Court.  —  How. 
Charles  H.  Waterman,  Judge. 

Filed,  February  5,  1889. 


iiiii 


\ 


166  SUPREME  COURT  OP  IOWA, 

Bartlett  v.  The  Firdmaa^s  Fund  Ins.  Co. 

This  is  an  action  on  a  policy  of  insurance  against 
loss  or  damage  by  fire.  The  policy  was  issued  by  the 
New  York  Alliance.  Plaintiff  alleged  in  his  petition 
that  defendant,  by  contract  with  that  company,  rein- 
sured the  property,  and  thereby  became  bound  to  pay 
the  loss.  Defendant's  answer  contains  a  general  denial. 
It  also  alleged  that  the  policy  was  void  because  of  the 
existence  of  a  mortgage  upon  the  property, — there  being 
a  provision  that  *'if  the  property,  or  any  part  thereof,  is, 
or  shall  hereafter  be,  encumbered,  without  the  consent 
of  the  company  written  herein,  then,  and  in  every  such 
case,  this  policy  shall  be  void ;"  and  consent  thereto  was 
not  indorsed  on  the  policy.  Plaintiff  pleaded  in  his 
reply  that  the  company  issuing  the  policy  had  knowl- 
edge, at  the  time,  of  the  existence  of  the  mortgage,  and 
that  the  provision  was  waived.  He  also  alleged  that 
when  defendant  was  notified  of  the  loss  it  did  not  deny 
that  it  had  reinsured  the  property,  but  refused  to  pay 
solely  on  the  ground  that  the  policy  was  void  because 
of  the  violation  of  the  provision  against  encumbrances, 
and  that,  relying  on  the  belief  that  defendant  was  liable, 
he  had  omitted  to  prosecute  any  action  against  the  com- 
pany that  issued  the  policy,  and  that  he  could  not  now 
maintain  such  action,  because  of  the  lapse  of  time  since 
the  loss, — there  being  a  provision  in  the  policy  barring 
the  right  of  action  thereon  after  one  year  from  the  date 
of  the  loss,  and  said  company  having  ceased  to  do  busi- 
ness in  this  state ;  and  he  alleged  that  by  reason  of  these 
facts  defendant  is  estopped  from  denying  that  it  had 
reinsured  the  property.  There  was  a  verdict  and  judg- 
ment for  plaintiff,  and  defendant  appeals. 

J.  CarskaddaUy  for  appellant.  \ 

Cloud  &  Dor  an  and  JE.  F.  Hichman,  for  appellee. 

Reed,  C.  J. — I.  To  establish  the  allegation  \hat 
defendant  had  reinsured  the  property,  plaintiff  offei^d, 
t  riRBinunr-  ^^^  agaiust  defendant's  objection  was  p&r- 
SonVo?a^!lt:  Diitit-ed  to  iutroduce,  in  evidence  two  letters 
Jn'c°m7>luy"f  Written  by  one  Thomas  S.  Chard,  manag(*>r 
of  defendant's  business  at  Chicago;  and  it 

I 

I 
( 


evldeauo. 
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was  proven  that  Muscatine,  where  the  property  insured 
was  situated,  was  included  in  his  district  The  first  of 
these  letters  was  written  after  the  loss,  but  before  Chard 
was  informed  of  it.  In  that  letter  he  informed  plaintiffs 
that  defendant  had  reinsured  all  of  the  western  risks  of 
the  New  York  Alliance,  and  solicited  a  renewal  with 
defendant  when  the  policy  should  expire.  The  other 
letter  was  written  after  he  was  informed  of  the  loss,  and 
was  in  answer  to  one  written  to  him  on  the  subject.  In 
it  he  ateo  admitted  the  contract  of  reinsurance,  but 
refused  to  pay  the  loss,  on  the  ground  that  the  policy 
was  void  because  of  the  existence  of  the  mortgage  when 
it  was  issued.  Plaintiff  was  also  permitted  to  give  evi- 
dence of  declarations  and  statements  of  Chard  to  the 
same  effect,  in  an.  interview  subsequently  had  between 
the  parties.  The  objection  urged  against  the  admission 
of  this  evidence  is  that  it  tended  simply  to  prove  the 
admissions  of  the  agent,  made  subsequent  to  the  trans- 
action sought  to  be  established ;  and  it  was  contended 
that  its  admission  was  in  violation  of  the  rule  that  the 
admissions  of  an  agent  are  receivable  in  evidence  against 
the  principal  only  when  they  constitute  part  of  the  res 
gestoe.  We  are  of  the  opinion  that  the  letter  last  written 
by  Chard  was  properly  admitted  in  evidence ;  also  that 
his  admissions  and  declarations  subsequently  made,  in 
the  conversation  with  plaintiff,  are  admissible.  The 
admissions  related  to  a  past  transaction,  it  is  true.  It 
may  also  be  conceded  that  they  related  to  a  transaction 
with  which  he  had  no  connection.  But  they  were  made 
while  he  was  acting  within  the  scope  of  his  agency,  and 
they  related  to  the  subject  with  reference  to  which  he 
was  empowered  to  act  for  the  principal.  He  was 
empowered  to  adjust  and  pay  the  loss,  if  the  company 
was  liable.  The  question  of  liability  was  the  matter 
intrusted  to  him  by  the  princijial,  and  it  was  to  that 
question  that  the  admissions  related ;  their  substance 
being  that  but  for  the  existence  of  the  mortgage  when 
the  policy  was  issued  the  company  would  be  liable. 
The  evidence   which    tended   to    establish   them    was 
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admissible,  under  the  rule  laid  down  in  McPheiTin  v. 
Jennings^  66  Iowa,  622.  See,  also,  the  authorities  cited 
in  that  case. 

The  evidence  as  to  the  admissions  was  uncontra- 
dicted, and  it  was  sufficient  to  establish  the  alleged  con- 
2.  EvTDwci:      tract  of  reinsurance;  there  being  no  other 
OTroJ*iithout  evidence  on  that  question.     On  that  state  of 
prejudice.       ^j^q  q^^q  jj  might  be  conceded  that  the  first 

letter  should  have  been  excluded,  and  yet  we  could  not 
reverse  on  that  ground.  The  fact  which  it  tended  to 
prove  being  established  by  other  competent  and  satis- 
factory evidence,  and  there  being  no  conflict  in  the  ques- 
tion, its  admission  could  have  worked  no  possible 
prejudice  to  defendant. 

II.  It  was  contended  that  the  agreement  to  rein- 
sure the  property  was  within  the  statute  of  frauds,  and 
.  ,^  .  could  not  be  established  by  parol.    But  this 

ance :  auree-    positiou  IS  uot  tenable.     Au  agreement  to 

mcnt  to  rein-     -^  ,  ,  -■  -•  .  • 

*  of  frauda^**'*  reinsure  is  not  an  undertaking  to  answer  for 

the  debt  or  default  of  the  first  insurer,  but  is 
an  original  undertaking,  entered  into  with  him,  to  indem- 
nify the  owner  of  the  insured  property  in  case  a  loss  occurs. 
It  is  in  no  sense  a  contract  of  guaranty  or  suretyship,  but 
under  it,  as  between  the  immediate  parties,  the  reinsurer 
assumes  the  risk  absolutely.  He  takes  the  place  of  the 
first  insurer,  assuming  his  liabilities,  and  is  bound  in 
any  event  to  answer  for  the  loss,  either  to  him  or  to  the 
owner  of  the  property,  and  the  statute  of  frauds  has  no 
application  to  a  contract  of  that  nature. 

IIL     The  district  court,  by  instructions  which  are 
abstractly  coiTect,  submitted  to  the  jury  the  question  of 
mo   •  estoppel  pleaded  in  the  reply.    The  excep- 
ejyor  wiihout  tion  taken  to  that  portion  of  the  charge  is  that 
there  was  an  entire  absence  of  evidence  tend- 
ing to  prove  some  of  the  essential  elements  of  the  estoppel 
pleaded.    That  claim  may  also  be  conceded.     Indeed, 
we  think,  upon    grounds  other    than  that  urged    by 
counsel,  the  question  ought  not  to  have  been  submitted 
to  the  jury.     The  only  eflfect  of  the  estoppel,  if  it  had 
been  proven,  would  have  been  to  establish  the  alleged 
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contract  of  reinsurance.  Bat  that  fact,  as  we  have 
seen,  was  otherwise  proven,  and,  with  that  fact  estab- 
lished, defendant  could  not  be  prejudiced,  either  by  the 
submission  of  the  question  of  the  estoppel  to  the  jury,  or 
their  erroneous  finding  upon  it. 

IV.    It  was  contended  that  the  finding  implied  by 
the  general  verdict,  that  the  agent  of  the  New  York 
B.  FiR»  insuT-      Alliance,  who  accepted  the  risk  and  issued 
foiniai^rt'*'  *^®  policy,  at  the  time  knew  of  the  existence 
w2we?by'      ^'  ^  mortgage  on  the  property,  is  not  sup- 
•««"^  ported  by  the  evidence.     It  must  be  admitted 

that  evidence  tending  to  prove  that  fact  was  meager, 
but  we  cannot  say  there  was  no  evidence  on  the  subject ; 
and  hence,  under  the  rule  that  has  long  prevailed  in 
this  court,  we  will  not  disturb  the  verdict.  The  instruc- 
tion of  the  court  that,  if  the  agent  did  know  of  the 
existence  of  said  mortgage  when  he  accepted  the  risk, 
the  provision  of  the  policy  relied  on  was  waived,  is  cor- 
rect; being  in  accord  with  the  former  holding  of  the 
court  on  this  subject.  We  find  no  ground  for  disturb- 
ing the  judgment,  and  it  will  therefore  be 

Affibmed. 


!  77  ise 
1 103  m 

Ward  &  Co.  v.  Robertson.  i5^ 

77    1B» 
117    7W 

Landlord  and  Tenant:  access  to  leased  PBEmsES.  The  lessee  of 
one  portion  of  a  double  business  house  cannot  claim  a  right  of 
access  thereto  through  the  other  portion, — though  such  access  is 
granted  by  the  lessor  for  a  time  as  a  matter  of  accommodation, — 
where  there  are  other  means  of  access  to  the  leased  portion,  and 
no  provision  for  such  right  is  made  in  the  written  lease.  If  such 
right  of  access  were  shown  to  be  necessary  to  the  proper  use  and 
enjoyment  of  the  leased  portion,  the  case  might  be  different. 

Appeal  from    Folic    District   Court. — Hoir.    W.    P. 

Conrad,  Judge. 

Piled,  February  6,  1889. 
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This  is  an  action  in  equity  to  cancel  a  lease  of  cer- 
tain premises.  There  was  a  hearinja:  npon  the  merits, 
and  the  petition  was  dismissed.     Plaintiffs  appeal. 

Cole^  Mc  Vey  &  ClarJc^  fop  appellants. 

Baylies  &  Baylies^  for  appellee. 

RoTHROCK,  J. — The  defendant  is  the  owner  of  a 
block  of  buildings  in  the  city  of  Des  Moines,  which  is 
adapted  to  and  used  for  business  purposes.  The  main 
story  consists  of  two  rooms,  which  front  east  on  Fifth 
street.  The  south  side  of  the  block  is  bounded  by  the 
line  of  Vine  street.  There  is  an  arched  driveway  run- 
ning north  and  south  through  the  block,  not  far  from 
its  center.  The  tracks  of  the  Rock  Island  Railroad  run 
along  Vine  street,  and  there  is  an  opening  or  doorway 
in  the  south  side  of  the  block,  through  which  freight 
can  be  moved  from  cars  into  the  building.  In  1882  the 
plaintiffs  were  engaged  in  business  as  wholesale  drug- 
gists, and  also  handled  glass,  oils  and  other  heavy 
goods.  They  entered  into  a  lease  with  defendant  for 
the  north  part  of  his  block,  in  which  to  carry  on  their 
business.  •  The  lease  was  for  five  years  from  January  1, 
1883,  at  a  rental  of  two  hundred  and  twenty- five  dollars 
per  month.  The  plaintiffs  occupied  the  building,  and 
carried  on  their  business  therein  until  June,  1886,  when 
they  ceased  its  use,  and  sublet  it  to  another  party. 
While  it  was  occupied  by  the  plaintiffs  they  frequently 
unloaded  car-loads  of  their  freight  by  moving  it  through 
the  door  on  the  south  side  of  the  south  room,  and 
across  the  room,  and  through  a  door  on  the  opposite 
side  of  the  room,  and  then  across  the  driveway,  and 
through  a  door  into  the  part  of  the  building  used  by 
the  plaintiffs.  When  this  was  done,  the  doors  in  the 
south  room  occupied  by  defendant  were,  upon  the 
request  of  plaintiffs,  opened  to  permit  the  freight  to  be 
unloaded  in  the  manner  above  described.  This  was  not 
uniformly  done.  At  times  the  south  room  occupied  by 
the  defendant  was  so  used  m  storing  goods  and  freight 
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that  cars  could  not  be  unloaded  through  his  room.  The 
defendant  leased  the  south  room  to  other  parties  before 
the  plaintiflFs  sublet  their  room  to  the  glass  company. 
The  glass  company  made  application  to  unload  goods 
through  the  south  room,  which  was  refused.  This  action 
is  to  cancel  the  lease,  upon  the  ground  that  the  right  to 
move  freight  through  the  south  room  was  a  material 
inducement  and  consideration  in  the  contract  of  lease ; 
and  it  is  claimed  by  the  plaintiffs  that,  because  of  the 
refusal  to  open  the  doors  in  the  south  room  to  permit 
freight  to  be  moved  across  it,  the  lease  should  be  can- 
celed. 

The  lease  was  in  writing.  It  sets  out  quite  fully 
what  was  to  be  done  by  the  defendant  in  order  to  pre- 
pare the  building  for  convenient  use  by  the  plaintiflFs  in 
carrying  on  their  business.  No  mention  is  made,  how- 
ever, of  any  right  of  way  across  the  south  room  ;  and 
it  is  not  claimed  in  the  petition  that  any  mistake  was 
made  in  drafting  the  contract.  On  the  other  hand,  it 
appears  quite  satisfactorily  that  there  was  no  mistake, 
mutual  or  otherwise.  The  writing  was  read  over  by  the 
parties  who  executed  it,  and  its  contents  were  fully 
understood.  There  is  neither  allegation  nor  evidence  of 
fraud,  accident  or  mistake  in  the  execution  of  the  lease. 
There  was  therefore  no  ground  for  a  reformation  of  the 
contract.  It  must  be  held  that  the  contract  of  the  par- 
ties is  expressed  in  the  writing.  If  there  was  a  right  of 
way  through  the  south  room  of  the  building  which  was 
an  easement  appurtenant  to  the  use  of  the  north  part, 
the  action  conld  be  maintained  ;  but,  in  the  absence  of 
contract,  such  right  must  be  shown  to  be  necessary  to 
the  proper  use  and  enjoyment  of  the  leased  property. 
If  one  person  convey  real  estate  to  another,  which  is 
entirely  surrounded  by  the  lands  of  the  grantor,  the  gran- 
tee has  the  right  of  ingress  and  egress  to  and  from  the  land 
granted  ;  and  in  this  case,  if  the  doors  through  the  south 
room  were  the  only  means  of  access  to  that  part  of  the 
building  leased  to  the  plaintiffs,  the  right  of  way  con- 
tended for  would  be   necessarily   appurtenant  to  the 
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leased  premises.  But  the  evidence  shows  that  the 
unloading  of  freight  by  moving  it  across  the  south  room 
was  a  mere  convenience  to  the  plaintiffs;  and  if  the 
right  is  absolute,  as  claimed  by  the  plaintiffs,  it  would 
very  seriously  impair  the  rental  value  of  the  south  room. 
We  think  it  cannot  justly  be  claimed  that,  under  the 
written  contract  which  the  parties  deliberately  made  and 
executed,  there  was  a  right  to  use  the  south  room  as 
appurtenant  to  the  leased  premises  for  the  purposes 
demanded  by  plaintiffs. 

Affibmed. 


16  ^S  Stbwart  v.  MoAbthub  et  al. 


1.  Deed:  mistake:  wmsTHER  as  to  ooMsmBRATioN  or  bstatb 
GRANTED.  Where  an  agreement  for  the  sale  of  land  provides  for  a 
certain  sam  to  be  paid  therefor,  and  reserves  to  the  grantor 
and  his  tenants  the  orops  growing  on  the  land,  and  the  right 
of  possession  until  the  crops  can  be  harvested,  but  such  reserva- 
tion is  omitted,  by  mistake,  from  the  deed,  the  mistake  relates  to 
the  estate  conveyed,  and  not  to  the  consideration  to  be  paid. 

8.     : :  bxformation  :  EvmENOB.    The   evidence  offered 

in  this  case  (see  opinion)  to  prove  plaintiff's  claim  that,  in  the 
agreement  for  the  sale  of  land  to  defendants,  the  growing  crops 
were  to  be  reserved  to  himself  and  tenants,  together  with  the 
right  of  possession  until  such  crops  could  be  harvested,  and  that 
such  reservation  was  by  mistake  omitted  from  the  deed,  held  not 
to  be  of  that  clear  and  satisfactory  character  which  is  necessary 
for  the  reformation  of  a  written  instrument. 
[Beok,  J.,  dissenting.] 

Appeal  from  Lee  District  Court. — Hon.  J.  M.  Casey, 

Judge. 

Piled,  Pebeuaby  6,  1889. 

This  is  an  action  in  equity  to  reform  a  deed,  and  to 
recover  damages  for  the  alleged  wrongful  entry  upon 
the  premises  conveyed  by  the  deed,  and  the  destruction 
of  crops  growing  thereon.     The  district  court  rendered 
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a  decree  reforming  the  deed  as  prayed,  and  awarding  to 
plaintiff  damages  in  the  sam  of  one  hundred  and  seventy 
dollars.    The  defendants  appeal. 

Anderson  &  Davis^  for  appellants. 

Oraig^  McOrary  &  Craig  and  8.  M.  Casey^  for 
appellea 

Robinson,  J. — In  June,  1887,  the  defendant  James 
McArthur  purchased  of  plaintiff  a  tract  of  land  which 
contained  about  eighty  acres,  for  the  agreed  price  of 
fifty  dollars  per  acre.  The  sale  was  negotiated  by  one 
Mitchell  as  the  agent  of  plaintiff,  and  by  one  Gilchrist 
as  the  agent  of  McArthur.  When  the  negotiations  were 
concluded,  Gilchrist  delivered  to  Mitchell  a  check  for 
the  purchase  price,  and  received  in  return  a  writing,  of 
which  the  following  is  a  copy  : 

"Ft.  Madison,  Iowa,  June  8,  1887. 

"This  is  to  certify  that  I  am  agent  of  Charles 
Stewart,  and  have  authority  to  sell  the  east  half  of  the 
northeast  quarter  of  section  14,  township  67,  range  6, 
Lee  county,  Iowa,  seventy-six  and  forty-four  one-hun- 
dredths  acres,  at  fifty  dollars  per  acre,  and  have  sold 
the  same  to  James  McArthur  for  $8,822,  and  have 
received  a  check  for  the  same. 

'  *  [  Signed  ]  Mitchell.  ' ' 

This  writing  and  th  e  check  were  deposited  in  bank, 
to  be  there  left  until  the  deed  and  an  abstract  of  title 
should  be  made  and  deposited  in  the  bank.  The  deed 
was  executed  on  the  tenth  day  of  June,  1887.  It  was  in 
form  an  ordinary  deed  of  conveyance,  without  Teserva- 
tion.  It  recited  a  consideration  of  $3,822,  and  contained 
the  following :  "Audi  hereby  covenant  with  the  said 
James  McArthur  that  I  hold  said  premises  by  good  and 
perfect  title  ;  that  I  have  good  right  and  lawful  authority 
to  sell  and  convey  the  same ;  that  they  are  free  and  clear 
of  all  liens  and  encumbrances  whatever  ;  and  I  covenant 
to  warrant  and  defend  the  title  to  the  said  premises 
against  the  lawful  claims  of  all  persons  whomsoever." 
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The  check  was  paid  and  the  deed  delivered  on  the 
thirteenth  day  of  June,  1887,  and  on  the  same  day 
McA  rthur  took  possession  of  the  land.  At  that  time  a 
railway  divided  the  land  into  two  parts.  That  north  of 
the  right  of  way  included  about  sixty-five  acres,  and 
was  cultivated  by  tenants  of  plaintiff,  who  had  crops 
growing  thereon.  The  part  south  of  the  right  of  way 
was  cultivated  by  plaintiflF.  Plaintiff  purchased  from 
his  tenants  their  right  to  the  crops  north  of  the  track,  as 
he  alleges,  *' about  the  twelfth  and  fifteenth  days  of 
June."  It  seems  to  be  conceded  that  McArthur  pur- 
chased the  land  to  remove  therefrom  earth  to  use  in 
constructing  railway  embankments,  but  it  is  not  shown 
what  was  done  on  the  land,  or  what  crops,  if  any,  were 
injured  or  destroyed.  It  was  agreed  by  the  parties  to 
the  suit  that  if  plaintiff  was  found  to  be  entitled  to 
recover,  the  amount  of  his  recovery  should  be  the  sum 
he  paid  to  his  tenants  for  their  crops. 

I.  It  is  claimed  by  the  plaintiff  that  the  considera- 
tion expressed  in  the  deed  was  not  the  actual  considera- 
1.  D«TO :  miB-  tion  for  the  conveyance,  but  that  a  part  of 
a«\Voon^^^^  the  consideration  was  the  reservation  to 
Bideration  or  plaintiff  and  to  his  tenants  of  all  growing 
flrranted.  crops  ou  the  premises  conveyed,  and  the 
right  of  possession  of  said  premises  until  the  crops  were 
matured  and  could  be  harvested  ;  that  such  reservation 
should  have  been  expressed  in  the  deed,  and  that  the 
parties  thereto  intended  to  so  express  it ;  but  that  it  was 
omitted  by  accident  and  mistake.  Plaintiff  also  claims 
that  on  or  about  June  15,  1887,  defendants  took  posses- 
sion of  the  premises,  and  destroyed  growing  crops  of  the 
value  of  two  hundred  and  fifty  dollars.  The  alleged 
reservation  could  have  been  made  a  part  of  the  agree- 
ment of  sale,  but  it  is  evident  that  it  was  not  a  part  of 
the  consideration  McArthur  was  to  pay  for  the  land. 
He  was  not  entitled  to  the  possession  of  the  premises 
excepting  by  virtue  of  the  deed  in  controversy ;  hence 
the  right  to  the  possession  until  the  crops  should  have 
matured  and  been  harvested  could  not  have  passed  from 
him  to  plaintiff  as  a  part  of  the  consideration  for  the 
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deed.  If  the  claim  of  plaintiff  in  regard  to  the  agree- 
ment of  sale  be  true,  then  the  deed  in  terms  conveyed  a 
greater  estate  than  the  parties  thereto  had  intended  to 
transfer  thereby,  and  the  mistake  related  to  the  interest 
conveyed  by  plaintiff,  and  not  to  the  consideration  to 
be  paid  by  McArthur. 

II,     There  is  some  conflict  in  the  evidence  as  to  the 
agreement  of  sale.     Mitchell  testifies  that  McArthur 

was  to  pay  fifty  dollars  per  acre,  and  have 
TeforaatTon :  immediate  possession  of  that  portion  of  the 
land  situate  south  of  the  railway,  but  that 
the  growing  crops  on  the  north  side  of  the  railway 
were  reserved;  and  that  the  understanding  he  had  was 
that  the  renters  occupying  the  ground  on  the  north 
side  of  the  track  were  to  be  permitted  to  finish  cul- 
tivating and  harvesting  the  crops.  He  is  contradicted 
as  to  the  alleged  reservations  by  Gilchrist,  who  testifies 
that  nothing  v\^hatever  was  said  during  the  negotations 
in  regard  to  reserving  the  crops;  that  at  one  time  the 
crops  were  mentioned,  but  that  Mitchell  said  "they 
would  not  quibble  about  that."  No  one  but  Mitchell 
and  Gilchrist  was  present  when  the  agreement  was  made; 
and,  if  there  were  no  other  evidence  than  their  testimony, 
plaintiff  would  necessarily  fail  in  this  action.  But 
Gilchrist  is  corroborated  by  the  memorandum  of  agree- 
ment which  we  have  set  out,  and  by  the  deed  in  question. 
Neither  of  those  instruments  suggests  any  reservation, 
but  both  tend  to  prove  that  there  was  none.  Plaintiff 
testifies  that  in  giving  Mitchell  the  terms  of  sale  he 
instructed  him  that  if  defendants  were  to  enter  into 
possession  of  the  lands  on  the  north  side  of  the  track, 
they  were  to  pay  the  tenants  for  the  damage  done  to  the 
crops,  but  Mitchell  does  not  claim  to  have  made  that 
condition  a  part  of  the  agreement.  Both  plaintiff  and 
Mitchell  testify  that  Gilchrist  admitted  to  them,  after 
the  agreement  was  made,  that  it  reserved  the  crops;  but 
this  is  denied  by  Gilchrist.  It  appears  that  a  few  days 
before  the  agreement  was  made,  or  during  the  latter 
part  of  the  month  of  May,  1887,  the  land  in  controversy 
was  offered  to  defendants  at  forty  dollars  per  acre,  but 
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was  refused,  because  their  agent  thought  it  was  not 
properly  isituated.  It  also  appears  that  plaintiff  com- 
menced purchasing  the  crops  of  his  tenants  before  the 
deed  was  delivered,  and  before  any  question  as  to  the 
alleged  reservation  was  raised.  These  facts  tend  to  cor- 
roborate the  claim  of  defendants  that  the  crops  were  not 
to  be  reserved,  but  were  included  in  the  price  paid. 
Before  the  reformation  of  a  written  instrument  will  be 
decreed  on  parol  evidence  the  alleged  mistake  must  be 
established  by  clear  and  satisfactory  evidence.  Wachen- 
dorf  V.  Lancaster^  61  Iowa,  509,  and  cases  therein  cited; 
Clute  v.  FrasieVy  58  Iowa,  271 ;  OelpcJce  v.  Blake^  15 
Iowa,  389.  In  our  opinion  the  evidence  in  this  case 
entirely  fails  to  meet  the  requirements  in  such  cases,  and 
the  district  court  erred  in  decreeing  a  reformation  of  the 
deed.  The  conclusion  we  have  reached  renders  a  con- 
sideration of  other  questions  discussed  by  counsel 
unnecessary.     The  decree  of  the  court  below  is 

Reversed. 

Beck,  J.  {dissenting), — I.  It  is  not  disputed  that 
the  land  was  bought  by  defendants  for  the  purpose  of 
procuring  therefrom  earth  and  sand  to  make  a  fill  upon 
a  railroad  which  was  being  constructed,  and  which  runs 
through  the  land.  It  was  planted  in  crops,  and  a  part 
of  the  land  had  been  rented,  and  was  occupied  and  cul- 
tivated by  plaintiff '  s  tenants.  These  facts  seem  to  have 
been  known  to  the  principals  and  agents.  Plaintiff 
alleges  that,  in  the  contract  of  purchase  and  sale,  defend- 
ants agreed  that  if  they  entered  upon  the  land  rented 
they  were  to  pay  the  tenants  the  damages  done  the 
crops.  The  plaintiff  was  to  harvest  the  crops  on  the  part 
of  the  land  cultivated  by  himself,  if  he  could  do  so 
before  defendants  wanted  possession  of  it;  if  he  could 
not,  they  were  to  destroy  the  crops.  About  sixty-five 
acres  of  the  land  were  rented,  and  twelve  cultivated  by 
plaintiff..  The  agent  of  plaintiff  making  the  sale  testi- 
fies that  the  contract  was  made  as  claimed  by  plaintiff ; 
while  defendants'  agent  testifies  that  there  was  no  agree-  I 

ment  to  compensate  plaintiff 's  tenants  in  case  defendants 
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occupied  the  land.  Plaintiff  testifies  that  he  authorized 
his  agent  to  make  the  sale  on  these  terms,  and  the 
defendant,  who  employed  the  agent  to  do  the  business, 
declares  that  nothing  whatever  was  said  to  him  upon  that 
point.  The  direct  evidence  pro  and  con.  on  the  point  is 
nearly  balanced,  with  preponderance  for  plaintiff.  But 
the  preponderance  of  the  corroboration  is  on  the  side  of 
plaintiff.  Plaintiff  and  his  agent  both  claimed,  almost 
immediately  after  the  contract  of  sale  was  made,  that  it 
was  upon  the  terms  indicated.  This  claim  was  made  to 
defendants'  agent,  who  did  not  deny  it,  as  these  two  tes- 
tify. It  is  true  that  he  testifies  to  the  contrary;  but 
here  there  are  two  against  one.  The  plaintiff '  s  testimony, 
in  our  opinion,  is  corroborated  on  this  point  by  the  facts 
of  the  case.  The  defendants  could  not  have,  under  the 
law,  interfered  with  the  tenants'  possession.  The  sale 
was  subject  to  their  lease.  Plaintiff  purchased  the  ten- 
ants' rights  two  or  three  days  after  the  deed  was  made. 
Defendants  do  not  claim  that  plaintiff  agreed  to  make 
this  purchase  of  the  tenants  for  defendants'  benefit. 
Their  witnesses  testify  to  the  effect  that  no  agreement 
was  made  in  regard  to  the  tenants'  possession,  and  that 
nothing  whatever  was  said  about  it.  In  view  of  the  fact 
that  as  the  use  to  which  defendant  intended  to  devote 
the  land,  which  was  known  to  plaintiff,  would  require  the 
destruction  of  the  crops,  it  seems  to  us  that  intelligent 
and  prudent  men,  as  these  parties  doubtless  are,  would 
have  arranged  in  their  contract  therefor,  and  plaintiff,  in 
the  absence  of  any  agreement  binding  him  to  pay  the 
tenants,  which  is  not  claimed,  would  not  have  paid 
them  unless  the  defendants  had  agreed  to  reimburse  him 
as  he  now  claims.  In  view  of  all  these  considerations, 
we  reach  the  conclusion  that  the  preponderance  of  the 
evidence  supports  plaintiff's  theory  in  the  case.  We 
therefore  find  that  defendants  did  agree  to  pay  the  value 
of  the  tenants*  crops. 

11.  The  action  is  brought  to  reform  the  deed  as  to 
the  consideration,  and  to  recover  the  sum  paid  the  tenants 
as  a  part  of  the  consideration  for  the  sale  of  the  land. 
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We  think  it  is  wholly  unnecessary  to  reform  the  deed  in 
order  to  establish  and  recover  the  true  amount  of  the 
consideration,  which  can  be  shown  without  being 
regarded  as  contradicting  the  deed.  Trayer  v.  ReedeVy 
45  Iowa,  272 ;  Puttman  v.  Haltey^  24  Iowa,  425 ;  Day 
V.  Lown^  51  Iowa,  384.  When  the  consideration  is  thus 
shown,  and  it  is  made  to  appear  that  the  grantor  has  not 
received  the  full  amount  thereof,  he  has  established  a 
cause  of  action  against  the  grantee  for  the  sum  remain- 
ing unpaid. 

III.  But  if  it  be  held  that  the  obligation  of  defend- 
ants to  pay  for  the  crops  taken  and  destroyed  does  not 
pertain  to  the  consideration  for  the  land,  but  is  another 
and  distinct  contract,  plaintiff  nevertheless  has  the 
right  to  recover  thereon  in  an  action  against  defendants. 

IV.  In  this  case,  as  we  find  the  facts,  plaintiff  has 
established  a  right  to  recover  against  defendants.  His 
action  thereon,  it  is  triie,  could  or  should  have  been 
prosecuted  at  law  ;  but  as  no  objection  was  made  at  any 
time  based  upon  that  ground,  the  parties  will,  under 
familiar  rules  recognized  by  decisions  of  this  court,  be 
regarded  as  having  waived  it,  and  the  plaintiff  may 
recover  in  this  action.  The  decree  of  the  district  court  in, 
my  opinion,  ought  to  be  affirmed. 


jo  ig  Riddle  v.  Beattib. 

J7  168|         1.     Trust:  what  is  not.    Plaintiff   conveyed  real  estate  to  T.  in 

•'— !  consideration    of  T.'s   agreement  to  furnish  support  to  plaintiff 

lU    72S  during  life,  and  afterwards,  by  agreement  between  plaintiff  and  T. 

and  defendant,  T.  conveyed  the  land  to  defendant,  who  assumed 
the  obligation  to  furnish  support  to  plaintiff.  Held  that  by  these 
transactions  no  trust  was  created  as  between  plaintiff  and  T.,  or 
plaintiff  and  defendant. 
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2. '  Statute  of  Limitations :  agreement  to  support  for  life.  An 
action  for  a  breach  of  an  agreement  to  support  plaintiff  for  life  is 
not  barred  by  tlie  statute  of  limitations  during  plaintiff 's  life.  The 
length  of  time  for  which  recovery  may  be  had  is  a  different 
question,  not  arising  in  this  case. 

8.  Practice :  wrono  forum  :  result.  The  fact  that  an  action  at 
law  is  erroneously  brought  as  an  action  in  equity  is  no  ground  for 
demurrer  or  abatement,  but  only  for  a  motion  to  transfer  to  the 
law  docket  and  for  a  corresponding  change  of  the  proceedings. 
( See  cases  cited  in  opinion. ) 

Appeal  from  Floyd  District  Court — Hon.   John  B. 

Cleland,  Judge. 

Filed,  February  6,  1889. 

Action  in  chancery  to  enforce  a  contract  for  plain- 
tiff's  support  by  an  order  compelling  defendant  to  pay 
plaintiflE  a  sufficient  sum  to  be  used  for  that  purpose, 
and  for  other  and  further  relief  demanded  by  equity, 
A  demurrer  to  the  petition  was  sustained.  Plaintiff 
appeals. 

Robert  Eggei%  for  appellant. 

R,  O.  Reiniger^  for  appellee. 

Beck,  J. — I.  The  petition  alleges  that  plaintiff, 
with  another,  conveyed  certain  real  estate  to  one 
Townsend,  in  consideration  of  support  to  be  furnished 
during  their  lives,  which  he  bound  himself  by  written 
contract  to  furnish.  The  other  person  joining  with 
plaintiff  in  the  contract  died.  Soon  after,  Townsend 
conveyed  a  part  of  the  real  estate  to  another,  taking  a 
mortgage  to  secure  the  payment  of  the  purchase  money. 
Afterwards,  Townsend  and  plaintiff,  being  desirous  to 
cancel  Townsend' s  contract,  for  that  purpose  entered 
into  an  oral  contract  with  defendant  that  he  should 
assume  and  carry  out  Townsend's  contract  for  plaintiff 's 
support,  and,  in  consideration  thereof,  Townsend 
should  convey  to  him  the  land  and  assign  the  mortgage  ; 
which  were  done    accordingly,  and  defendant  thereby 
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acquired  title  to  the  land  and  the  mortgage.  Thereupon 
the  writing  between  plaintiff  and  Townsend  was  canceled 
and  destroyed.  It  is  alleged  that  defendant,  though 
required  so  to  do,  refused  to  perform  his  contract  for 
plaintiff's  support.  The  plaintiff  prays  for  relief  in  the 
following  language :  "Wherefore  plaintiff  prays  that 
defendant  be  ordered  to  pay  the  plaintiff  a  sufficient 
sum  to  maintain  and  support  herself  during  her  natural 
life,  or  that  an  account  be  taken  of  the  personal  property 
so  received  by  the  defendant,  including  said  Galuckson 
mortgage,  and  its  present  value  be  determined  by  adding 
to  the  principal  the  accrued  interest,  and  that  plaintiff 
may  have  judgment  against  defendant  for  said  value,  and 
for  any  other  and  further  relief  which  the  court  may 
deem  just  and  equitable  in  the  premises,  and  for  her 
costs. '  *  To  the  petition  defendant  interposed  a  demurrer, 
based  upon  the  following  language :  "  (1)  Said  petition 
shows  on  its  face  that  the  alleged  cause  of  action  and 
trust  are  barred  and  covered  by  the  statute  of  frauds ; 
(2)  that  the  alleged  trust  which  plaintiff  seeks  to  enforce 
was  not  made  in  writing ;  (3)  that  the  alleged  cause  of 
action  is  barred  by  the  statute  of  limitations ;  and 
(4)  that  the  facts  alleged  in  plaintiff's  petition  do  not 
entitle  the  plaintiff  to  the  relief  demanded  in  said  peti- 
tion, nor  to  any  relief  in  equity."  The  district  court 
sustained  the  demurrer,  and  plaintiff,  refusing  to 
further  plead,  dismissed  her  petition. 

n.     In  our  opinion  the  district  court  erroneously 
sustained  the  demurrer.     There  is  no  question  of  trusf 

1  TBTJ8T :  what  ^^  *^®  ^^®-     ^®  f  acts  alleged  in  the  petition 
Is  not.  ^o  not    establish    a   trust,    arising   either 

between  plaintiff  and  Townsend,  or  plaintiff  and  Town- 
send  and  defendant.  The  petition  shows  that  Townsend 
undertook  to  support  plaintiff,  and,  in  consideration  of 
such  agreement,  the  land  was  conveyed  to  him.  There 
it  not  a  word  in  the  petition  showing  a  trust  arising  in 
the  transaction.  Defendant  held  the  absolute  title,  free 
from  any  trust,  and  became  liable  to  plaintiff  as  upon 
any  other  contract,  in  case  he  failed  to  perform  his 
obligation    to  support   her.    Defendant    assumed  and 
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undertook  to  carry  out  Townsend's  contract^  and  of 
course  became  bound  just  as  he  was  bound  by  the  obli- 
gation of  the  contract,  and  not  as  a  trustee. 

III.  The  action  is  not  barred  by  the  statute  of 
limitations,  for  the  reason  that  defendant's  contract  is 

continuing,    binding  defendant  to  support 

'*  umitu^oni:    plaintiff  as  long  as  she  lives.    Defendant  is 

!^o?uor     liable  for  breaches  of  the  contract  while  it 

continues  in  force,  which  will  be  as  long  as 
plaintiff  lives.  The  length  of  time  for  which  recovery 
may  be  had  in  an  action  is  a  different  question,  not 
arising  in  this  case. 

IV.  Plaintiff  ^s  cause  of  action  for  a  breach  of  the 
contract  doubtless  is  at  law ;  but  this  is  not  a  ground  of 

demurrer  and  abatement  of  the  action.     For 
'  wronS  fonun;  the  error  in  the  choice  of  the  forum,  the 

proceeding,  and  the  relief  asked,  the 
defendant  should  have  sought,  by  motion,  the  transfer 
of  the  action  to  the  law  docket,  and  a  change  of  the 
proceedings  accordingly.  Code,  sec.  2614;  Oihhs  v. 
McFadden^  89  Iowa,  371 ;  Brown  v.  Mallory^  26  Iowa, 
469 ;  Byres  v.  Roddbaugh^  17  Iowa,  53 ;  Conyngham  v. 
Smithy  16  Iowa,  471, 

These  considerations  dispose  of  all  questions  in  the 
case.    The  judgment  of  the  district  court  is 

Revebsed* 
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InBtructions :  ezceptioks  to  :  tihb.    In  order  to  secure  a  review  of 

instructiozis  on  appeal  they  must  be  excepted  to  either  at  the  time  |t06  164 
when  given,  or  within  three  days  after  the  verdict.    The  time  for 
excepting  is  not  extended  by  an  agreement  and  order  allowing 
time  for  filing  a  motion  for  a  new  trial.    (See  cases  cited  in 
opinion)^ 


Appeal  from  Hancock  District  Coitrt.~S.ois.   J.  B. 

Cleland,  Judge. 
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Piled,  Pbbruaby  6,  3889. 

Action  for  the  recovery  of  damages  for  an  alleged 
assault  and  battery.  Verdict  and  judgment  for  the 
defendant.    Plaintiff  appeals. 

Bush  &  Wichman^  for  appellant. 

A.  C,  Ripley^  for  appellee. 

Reed,  C.  J. — The  only  questions  argued  by  counsel 
for  appellant  are  as  to  the  correctness  of  certain  instruc- 
tions given  by  the  district  court  to  the  jury.  No  excep- 
tions were  taken  to  the  instructions  at  the  time  they 
were  given.  By  agreement  of  the  parties,  however,  time 
was  extended  to  plaintiff  until  the  next  term  after  that 
at  which  the  cause  was  tried  to  file  a  motion  for  a  new 
trial.  On  the  first  day  of  the  next  term,  which  was 
three  months  after  the  trial,  he  filed  his  motion  for  a 
new  trial,  in  which  he  for  the  first  time  alleged  excep- 
tions to  the  instructions.  It  is  provided  by  statute 
(Code,  sec.  2789)  that  "either  party  may  take  and  file 
exceptions  to  the  charge  or  instructions  given,  or  the 
refusal  to  give  any  instructions  offered,  within  three 
days  after  the  verdict,  and  may  include  the  same  in  a 
motion  for  a  new  trial."  It  is  clear  that  under  the  pro- 
vision to  preserve  an  objection  to  instructions  given, 
the  exception  must  be  taken  and  filed  within  three  days 
after  the  verdict.  The  agreement  and  order  extending 
the  time  for  filing  the  motion  for  a  new  trial  did  not 
have  the  effect  to  extend  the  time  for  filing  the  excep- 
tions, for  while  it  is  allowable  to  include  such  exceptions 
in  the  motion,  they  may  be  otherwise  preserved.  The 
point  has  frequently  been  passed  upon  by  this  court. 
See  Harrison  v.  Qharlton^  4St  Iowa,  673 ;  Bailey  «. 
Anderson^  61  Iowa,  749 ;  Clark  v.  Jieiniger^  66  Iowa, 
507.  And  it  is  well  settled  that  unless  exceptions  are 
duly  taken  to  instructions  they  will  not  be  reviewed  by 
this  court.  We  cannot  therefore  consider  the  question 
argued  by  counsel.     The  judgment  must  be 

Affirmed. 
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Jones  &  Dioket  v.  Givens  et  al.  "7?  ^ 

119    jjfff 

Appeal :  from  verdict  without  judgment.    This  court  has  no  juris-       025  ^74 
diction  to  entertain  an  appeal  from  a  verdict  on  which  the  record 
fails   to   show    that  a  judgment  has  been  entered.    (Compare 
Shannon  v.  Scott,  40  Iowa,  629.) 

Appeal  from  Fremont  District  Court — Hon.    0.    F. 

LooFBOUROw,  Judge. 

Filed,  February  6,  1889. 

TF.  P.  Ferguson^  for  appellants. 

James  McOahe^  for  appellee 

Granger,  J. — The  facts  of  this  case  are  immaterial, 
as  a  defective  record  necessitates  the  dismissal  of  the 
appeal.  The  cause  was  tried  to  a  jury,  and  a  verdict 
returned.  The  record  nowhere  shows  that  a  judgment 
was  ever  entered.  The  Code  specifies  from  what  actions 
of  other  courts  of  record  this  court  has  appellate  juris- 
diction. Code,  sees.  3163,  3164.  No  provision  is  made  for 
an  appeal  from  the  verdict  of  a  jury.  It  will  be  seen  by 
reference  to  section  3163  that  the  question  is  a  jurisdic- 
tional one.  The  language  is :  *^  The  supreme  court  has 
appellate  jurisdiction  over  all  judgments  and  decisions 
of  all  other  courts  of  record,"  etc.  Shannon  v.  Scott^  40 
Iowa,  629,  was  a  case  in  which  the  abstract,  as  in  this 
case,  failed  to  show  a  final  judgment.  The  court  used 
this  language  :  "That  there  was  final  judgment  against 
appellant  in  the  court  below  is  therefore  indispensable 
to  the  right  of  appeal,  and  without  it  we  cannot  exam- 
ine into  the  errors  assigned."  The  record  in  the  case 
is  brief,  and  we  have  examined  it  with  care,  and  for  the 
benefit  of  the  parties  in  interest  we  will  say  that  we  are 
agreed  that  a  disposition  of  the  case  on  the  merits  would 
result  in  sustaining  the  action  of  the  court  below.  The 
appeal  is  Dismissed. 
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Key  v.  The  Des  Moines  Insurance  Company. 

Insuranoe  Against  Wind:  fausb  statemsntb  as  to  enouk- 
BBAKGB  :  KNOWLEDGE  OF  AOBNT.  The  property  iusured  in  Una  case 
was  held  by  plaintiff  under  a  title  bond,  on  which  plaintiff  had 
paid  some  interest,  but  none  of  the  principal,  and  the  interest  bo 
paid,  and  the  money  expended  for  the  insured  building,  was  the 
extent  of  the  plaintiff's  interest  in  the  property.  Defendant's 
soliciting  agent  was,  at  the  time  of  taking  the  application, 
informed  of  these  facts,  but  it  was  his  opinion  that  they  created 
no  encumbrance  on  the  property,  and  in  accordanoe  with  that 
opinion  plaintiff  stated  in  the  application  that  the  property  was 
not  encumbered.  Held  that  the  knowledge  and  conduct  of  the 
agent  bound  the  company,  and  that  it  oould  not  avoid  liability  on 
the  policy  on  account  of  the  false  statement  in  the  application, 
although  the  policy  provided  that  any  such  false  statement  should 
render  it  void.    (  See  cases  cited  in  opinion.^ 

XSvidenoe :  kbbob  without  fbbjudigol  The  admission  of  incom- 
petent evidence  is  not  prejudicial  when  it  tends  only  to  prove  a 
point  admitted,  nor  when  a  statement  proved  thereby  oould  not 
reasonably  be  regarded  by  the  jury  as  relating  to  the  point  in  issue. 
(See  opinion  for  illustrations.) 


Insuranoe:  adjustment  of  loss  undeb  mistakb:  evidenob. 
Defendant  claimed  that  its  agent  adjusted  the  loss  in  question 
believing  that  the  property  was  free  from  encumbrance,  when 
it  was  not ;  and  it  now  seeks  to  avoid  paying  the  loss  on  that 
ground.  Held  that  it  was  proper  to  admit  evidence  tending  to 
show  that  the  adjusting  agent's  attention  was  called  to  the  encum- 
brance before  he  adjusted  the  loss. 

Instruotions :  ebsor  without  fbbjudiob.  An  instruction 
which  requires  plaintiff  to  establish  facts,  which  the  statute  says 
shall  be  regarded  as  true,  cannot  be  prejudicial  to  defendant, 
though  there  is  no  evidence  of  the  facts  referred  to  in  the  instruc- 
tion.   (  See  opinion  for  illustration.) 

New  Trial :  surprise  :  evidence  not  prejudicial.  A  new  trial 
is  properly  refused  on  the  ground  of  surprise  in  certain  testimony, 
where  it  appears  that  such  testimony  was  not  prejudicial  to  appel- 
lant. 


Appeal  from  Taylor  District   Court. — Hon.   R.    C. 

Henry,  Judge. 


Filed,  February  6,  1889. 
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This  is  •  an  action  on  a  policy  of  insurance,  to 
recover  for  loss  sustained  by  reason  of  a  high  wind. 
The  cause  was  tried  to  a  jury,  and  a  verdict  and  judg- 
ment rendered  in  favor  of  plaintiff.  The  defendant 
appeals. 

CoUy  Mc  Vey  <fe  ClarJc^  for  appellant. 

drum  &  Haddock^  for  appellee, 

Robinson,  J. — The  policy  of  insurance  upon  which 
this  action  was  brought  in  terms  insured  plaintiff 
against  loss  or  damage  by  high  winds,  cyclones  or  tor- 
nadoes, on  his  dwelling  house  and  contents,  to  the 
amount  of  three  hundred  dollars,  for  the  term  of  five 
years,  commencing  on  the  second  day  of  May,  1883. 
On  the  fourteenth  day  of  April,  1886,  the  property  afore- 
said was  destroyed  by  a  high  wind.  A  few  days  after 
the  loss  it  was  adjusted  by  an  agent  of  defendant  at 
two  hundred  and  fifty  dollars.  Plaintiff  demands  judg- 
ment for  that  amount,  with  interest,  and  recovered  it  in 
the  court  below. 

I.  The  policy  was  issued  on  the  application  of 
plaintiff,  taken  by  a  soliciting  agent  of  defendant,  and 

prepared  by  him.     The  application  stated 
^'SlS^'v^d:   that  the  plaintiff  was  the  sole  and  undis- 
mlmtlaatoen-  puted    owuer    of    the   property  on  which 
knowledge  of  lusurauce  was  desired,  and  that  it  was  not 
^^^^'  encumbered,  and  warranted  such  statements 

to  be  true.  The  policy  contained  a  provision  making 
the  application  a  part  of  the  policy,  and  Jt  warranty  on 
the  part  of  plaintiff,  and  making  the  policy  void  if  there 
was  any  encumbrance  existing  upon  any  of  the 
property  insured  at  the  date  of  the  policy,  not  made 
known  in  the  application.  Defendant  alleges  that  after 
the  adjustment  of  the  loss  it  discovered  that  the  state- 
ments of  the  application  in  regard  to  title  and  encum- 
brance were  untrue,  and  that  the  written  proof  of  loss 
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signed  by  plaintiflF,  and  delivered  to  defendant,  con- 
tained the  same  false  statements  ;  and  that  by  reason  of 
said  false  statements,  and  the  terms  of  the  policy,  it  is 
released  from  all  liability  on  account  of  the  loss.  It  was 
admitted  by  both  parties  on  the  trial  that  plaintiff  at 
the  time  the  application  was  made  resided  on  the  land 
in  question,  and  in  the  house  destroyed ;  that  he  held 
the  land  by  title  bond,  and  that  no  part  of  the  purchase 
price  of  said  land  had  been  paid  :  that  some  interest 
had  been  paid  ;  and  that  the  improvements  on  the  land 
and  the  interest  paid  represented  all  the  interest  of  the 
plaintiff  in  the  premises.  There  is  conflict  in  the  testi- 
mony as  to  what  was  said  at  the  time  the  application 
was  proposed,  but  the  plaintiff  testified,  and  the  jury 
were  authorized  to  find,  that  the  terms  on  which  plajn- 
tiff  held  the  land,  the  amount  of  the  purchase  price 
and  time  of  payment  were  fully  explained  to  the  agent ; 
that  the  agent  then  said  'Hhat  did  not  tell  in  the 
policy,"  but  that  in  case  the  payment  became  due,  and 
plaintiff  obtained  a  loan  on  the  place,  he  would  have  to 
send  to  the  company  for  permission  to  do  so.  The  facts 
seem  to  have  '^been  known  to  both  plaintiff  and  the 
agent,  but  they  erred  in  supposing  that  their  effect  was 
to  make  plaintiff  the  sole  and  undisputed  owner  of  the 
land,  and  that  the  deferred  payment  did  not  constitute 
an  encumbrance  on  it.  It  is  claimed  by  appellant  that 
the  application  was  a  fraud  upon  it,  to  which  the  plain- 
tiff was  a  party,  and  that  by  reason  of  such  fact  it  is 
not  estopped  from  relying  upon  the  false  statements  and 
breach  of  warranty  as  a  defense.  There  is  no  ground 
for  believing  that  any  wrong  was  intended  by  either  the 
plaintiff  or  the  agent.  The  latter  was  fully  informed 
as  to  the  facts,  and  his  knowledge  was  the  knowledge  of 
his  principal.  The  agent  stated  that  the  facts  as  dis- 
closed to  him  made  plaintiff  the  sole  owner  of  the 
property,  and  that  the  unpaid  portion  of  the  purchase 
price  was  not  an  encumbrance  thereon,  and  he  prepared 
the  application  in  accordance  with  his  opinion.  When 
plaintiff  signed  the  application,  and  when  he  prepared 
his  proof  of  loss,   he  did  so  in  accordance  with  the 
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defendant's  theory  of  his  title,  as  declared  by  its  agent 
in  securing  the  application,  and  without  any  intent  to 
defraud.  Under  these  circumstances,  the  defendant 
should  not  be  permitted  to  take  advantage  of  the  mis- 
take. Its  agent  was  chiefly  responsible  for  it.  Lamh 
7).  l7isurance  Co.^  70  Iowa,  240  ;  Stone  t?.  Insurance  Co,^ 
68  Iowa,  740.  That  plaintiff  knew  the  contents  of  the 
application  when  he  signed  it  is  not  material,  in  view  of 
aU  the  facts  in  the  case. 

II.  Plain tiflE  \\  as  permitted  to  testify  that  after  he 
received  his  policy  he  sent  it  to  defendant  by  one  of  its 

^ agents  named  Owen,  to  have  a  slight  cor- 

'  error  without   rcctiou  made,  and  asked  him  to  take  it  to  an 

prejaaic6. 

officer  of  the  company  named  Gatchell,  and 
see  if  it  **was  all  right;"  that  Owen  took  the  policy, 
and  returned  it,  with  the  correction  made,  and  told 
plaintiff  that  Mr.  Gatchell  said :  '*  The  other  is  all 
right,  as  your  agent  told  you."  Defendant  objected  to 
this  testimony,  on  the  ground  that  Owen's  acts  and 
statements  would  not  bind  the  company,  but  its  objec- 
tion was  overruled.  It  may  be  conceded  that  it  was  not 
shown  that  Owen  had  authority  to  bind  the  defendant 
by  his  declarations  and  acts,  but  the  correction  of  the 
policy  is  admitted,  as  we  understand  the  record,  and 
the  remark  attributed  to  Gatchell  could  not  have  been 
prejudicial  to  defendant.  The  alleged  defect  in  the 
policy  had  not  been  mentioned  to  Owen,  and  the  jury 
could  not  have  understood  that  it  was  referred  to  by 
Gatchell.  Whatever  the  remark  was  intended  to  refer 
to,  it  could  not  have  been  construed  as  stating  that  the 
policy  was  in  all  respects  valid. 

III.  A  witness  who  drove  the  adjuster  of  defend- 
ant out  to  the  plaintiff's,  when  the  adjustment  was 

made,  was  permitted  to  testify  that  he  told 
adjusiment  of  the  adjuster,  m  answer  to  a  question  m 
mistake :  eyi-  regard  to  eucumbrauce  on  the  land,  that 

deiio6. 

he  "took  a  lady  out  that  claimed  she  had 
papers  against  it;"  that  this  statement  was  made  before 
the  adjustment  was  completed ;  and  that  on  their  way 
Vol.  77—12 
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back  the  adjuster  said,  in  substance,  that  he  had  settled 
with  plaintiff.  In  this  there  was  no  prejudicial  error. 
Defendant  did  not  deny  the  adjustment,  but  claimed 
that  it  was  made  under  a  mistake  of  fact.  The 
conversation  had  with  the  agent  before  the  adjustment 
was  made  tended  to  show  that  his  attention  was  called 
to  the  matter  of  encumbrances  in  due  time  to  have  con- 
sidered them  before  adjusting  the  loss. 

IV.  The  court  charged  the  jury  that  if  they  found 
from  the  evidence  "  that  the  soliciting  agent  who  took 

plaintiff's   application    for  insurance  was 

4  Inbtbuotions* 

'  error  without*  authorized  by  defendant  to  receive  and  for- 
ward applications,  and  to  deliver  policies, 
and  collect  and  transmit  premiums,"  and  that  he  was 
told  the  facts  in  regard  to  the  title  of  plaintiff  at  the 
time  he  took  the  application,  then  his  knowledge  would 
be  the  knowledge  of  the  defendant ;  and  if  defendant 
received  the  premium,  and  issued  the  policy,  it  would 
be  bound  by  the  knowledge  of  its  agent,  and  would 
be  held  to  have  waived  any  misstatement  in  the 
application.  This  paragraph  of  the  charge  is  objected 
to  by  defendant  for  the  reason  that  there  was  no  evi- 
dence that  the  soliciting  agent  had  authority  from 
defendant  to  deliver  policies,  and  collect  and  transmit 
premiums.  It  is  true  that  there  was  no  evidence  of  that 
kind,  but  in  taking  the  application  the  agent  acted  for 
defendant.  Acts  18th  Gen.  Assem.,  sec.  1,  ch.  211. 
Therefore  it  is  chargeable  with  knowledge  of  the  facts 
made  known  to  the  agent  at  that  time,  and  the  para- 
graph of  the  charge  in  question  was  erroneous  in  requir- 
ing greater  proof  than  was  necessary.  But  the  error 
could  not  have  prejudiced  defendant,  and  the  verdict 
did  not  depend  upon  the  existence  of  the  authority  in 
question. 

V.  One  of  the  grounds  of  the  motion  for  a  new 
trial  was  alleged  surprise  on  the  part  of  defendant, 

caused    by    the   testimony    of  plaintiff  in 

*■  ro^riM^evi-   regard  to  the  agency  of  Owen.     It  is  claimed 

pw/udSSli.      *1^^*  ^®  w^  never  the  agent  of  defendant, 

rflid  that  such  fact  can  be  shown.     Waiving 
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the  question  of  diligence  on  the  part  of  defendant  in 
not  making  a  showing  before  the  submission  of  the  case 
to  the  jury,  we  have  to  say  that,  in  our  opinion,  the 
ground  was  not  well  taken.  As  already  shown,  the 
statement  of  Owen  in  regard  to  what  Gatchell  said  could 
not  have  been  prejudicial  to  defendant,  and  the  fact  of  the 
correction  of  the  policy  was  not  denied.  It  also  appears 
that  the  officer  who  makes  the  showing  of  surprise  testi- 
fied during  the  trial  in  regard  to  the  agency  of  Owen. 

VI.  Other  questions  discussed  by  counsel'  for 
appellant  have  been  duly  considered.  We  discover  no 
sufficient  ground  for  disturbing  the  judgment  of  the 
district  court.     It  is  therefore 

Affirmed. 


Bills  v.  Bills  et  aL 

1.  Appeal :  jubisdiction  :  ooNSTRUcnoN  of  wn.L.  This  court  has 
no  original  jurisdiction  to  construe  a  will,  and  it  cannot,  upon 
iHPpeal,  pass  upon  a  point  in  the  construction  of  a  wiU  which  the 
lower  court  refused  to  consider  on  the  ground  that  it  was  not 
necessary. 

2.  Will:  coNSTRuarioN :  duty  of  distbiot  ooubt.  In  a  cause 
involving  the  constrjction  of  a  will  as  between  the  widow  and  the 
other  legatees  and  devisees  of  decedent,  where  the  widow  claimed 
a  fee  in  the  real  estate  and  absolute  ownership  of  the  personal 
property  under  the  will,  and  the  others  claimed  that  she  was 
entitled  to  a  life  estate  only  in  each,  held  that  it  was  the  duty  of 
the  court  to  determine  the  question  thus  raised,  and  that  it  was 
error  to  find  and  adjudge  only  that  which  was  conceded,  viz.,  that 
she  was  entitled  to  hold  and  control  all  the  property  during  her 
hfe. 

Appeal  from  Jones  District  Cotcrt, — Hon.   James  D. 

GiFFEN,  Judge. 

Filed,  February  6,  1889. 

The  last  will  and  testament  of  Sidney  E.  Bills  was 
probated  in  September,  1886.  Irene  Bills,  his  widow, 
and  one  John  Bender,  are  executors  of  the  will.  They 
filed  a  final  report,  in  which  they  showed  the  estate  to 
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be  fully  settled.  It  appears  from  the  report  that  said 
Irene  Bills  is  in  possession  of  the  personal  property  left 
by  the  testator,  and  that  she  claims  the  same  under  the 
will.  The  defendants  filed  objections  to  the  report,  and 
claimed  that  under  the  will  Irene  Bills  was  entitled  to 
only  a  life  estate  in  the  personal  property  of  the 
deceased  as  well  as  the  real  estate.  It  was  found  by  the 
court  that  Irene  Bills,  the  widow,  is  entitled  to  receive, 
hold  and  control  the  real  estate  and  personal  property 
under  the  will,  during  her  life.  But  no  determination 
was  made  as  to  the  rights  of  the  other  parties  at  the 
death  of  Irene  Bills,  the  court  holding  that  it  was 
unnecessary  to  construe  the  will  now  in  that  particular. 
Both  parties  appeal. 

Sheean  &  McCarn^  for  Irene  Bills. 

/.  8.  Stacy ^  for  defendants. 

RoTHROCK,  J. — The  question  presented  by  the 
parties  is  whether  under  the  will  Irene  Bills  took  a  life 
estate,  or  a  full  title  to  certain  real  and  personal  prop- 
erty. It  is  conceded  that  she  is  entitled  to  a  life  estate. 
The  court  did  not  decide  the  question  which  the  parties 
desire  to  have  determined.  They  both  appealed,  and 
they  are  here,  as  we  understand  it,  with  a  consent  case. 
This  court  has  no  original  jurisdiction  in  such  cases. 
We  can  only  review  decisions  made  by  the  courts  of 
original  jurisdiction.  If  the  court  erred  in  not  entertain- 
ing and  deciding  the  question  presented,  all  this  court  can 
do  is  to  remand  the  case,  with  directions  that  it  be  tried 
and  determined  in  the  court  below.  We  think  it  is  the 
right  of  the  parties  to  have  the  question  determined  now. 
It  is  important  that  it  be  known  whether  the  title  to 
the  property  is  in  fee  or  for  life,  so  that  the  widow 
may  deal  with  it  in  the  matter  of  selling  it  or  in  its  use, 
knowing  what  her  rights  are.  The  question  involves  a 
construction  of  the  will.  The  cause  will  be  remanded  to 
the  district  court  for  a  decision.  Each  party  will  pay 
one-half  the  costs  in  this  court.     The  appeal  will  be 

Dismissed. 
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Collins  v.  Hills  et  al. 

Intoxicating  Liquors :  sale  in  original  imported  paceaqbs  : 
PROHIBITION  BY  STATUTE:  CONSTITUTIONALITY.  Defendant  was 
sought  to  be  enjoined  from  maintaining  a  nuisance  by  keeping  a 
place  for  the  unlawful  sale  of  intoxicating  liquors.  He  purchased 
the  liquors  sold  by  him — beer  and  whiskey — in  other  states.  They 
were  put  up  in  bottles  securely  sealed.  The  beer  was  packed  and 
shipped  in  cases  containing  a  certain  number  of  bottles,  and 
defendant  sold  beer  in  such  original  cases  only.  The  whiskey  was 
also  put  up  in  quart  and  pint  bottles,  securely  sealed,  each  of 
which  was  enclosed  in  a  pasteboard  box,  and  then  packed  and 
shipped  in  boxes  and  barrels  These  bottles  were  sold  by  defend- 
ant in  such  numbers  as  his  customers  desired,  but  in  no  case  was  a 
part  of  a  bottle  sold.  Held  that  the  sales  of  both  beer  and  whiskey, 
as  thus  conducted,  were  in  violation  of  the  statutes  of  Iowa,  and 
subjected  the  defendant  to  punishment  for  nuisance;  and  that 
such  construction  of  the  statute  did  not  render  it  obnoxious  to  that 
provision  of  the  constitution  of  the  United  States  vesting  in  con- 
gress the  right  to  regulate  commerce  between  the  states.  (See 
opinion  for  cases  cited.) 

Appeal  from  Keokuk  Superior   Court — Hon.   Henry 

Bank,  Jb.,  Jadge. 
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Filed,  February  7,  1889. 

This  is  an  action  in  equity  to  enjoin  the  defendant 
from  maintaining  a  nuisance.  It  is  alleged  in  the  peti- 
tion that  defendant  kept,  in  a  designated  building  in  the 
city  of  Keoknk,  a  place  in  which  he  carried  on  the  busi- 
ness of  selling  intoxicating  liquors  in  violation  of  the 
laws  of  this  state.  On  the  hearing  the  superior  court 
found  that,  at  the  time  and  in  the  place  mentioned  in 
the  petition,  the  defendant  kept  certain  intoxicating 
liquors,  consisting  of  whiskey  and  beer,  and  that  he  was 
then  engaged  in  the  business  of  selling  the  same ;  that 
he  purchased  said  liquors  in  the  states  of  Ohio,  IlJinois 
and  Missouri,  and  imported  the  same  into  this  state. 
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The  beer,  when  purchased,  was  put  up  in  bottles,  which 
were  packed  in  cases,  a  certain  number  of  bottles  in 
each  case.  The  only  sale  of  beer  made  by  defendant 
was  by  the  case ;  that  is,  the  cases  were  not  opened  by 
him,  but  were  delivered  to  the  purchasers  in  the  same 
condition  in  which  he  received  them  from  the  carrier. 
The  whiskey  was  also  put  up  in  bottles.  One  brand, 
purchased  in  Ohio,  was  put  up  in  quart  bottles,  in  each 
of  which  was  blown  the  name  of  the  manufacturer,  and 
each,  when  filled,  was  securely  sealed  with  a  metallic 
cap,  and  placed  in  a  pasteboard  box,  and  then  were 
packed  in  boxes  or  barrels  for  shipment,  and  were  in 
that  manner  shipped  to  defendant.  Another  brand, 
purchased  in  Illinois,  was  put  up  in  pint  bottles,  each 
of  which,  when  filled,  was  securely  closed  and  sealed, 
and  these  were  also  packed  in  boxes  or  baiTels  for  ship- 
ment, and  were  received  by  defendant  in  that  condition. 
His  sales  of  whiskey  were  by  the  single  bottle.  On 
receiving  the  barrels  and  boxes  in  which  the  bottles 
were  packed,  he  opened  the  same,  and  placed  the  bottles 
on  the  shelves  in  his  store,  and  sold  the  same  to  his 
customers  in  such  numbers  as  they  required.  He  did  not 
in  any  instance  open  the  bottles,  or  sell  the  liquors  in 
quantities  less  than  that  contained  in  them.  When  he 
made  the  purchases  he  intended  to  sell  the  liquors  in 
this  state  in  the  manner  pursued  by  him  subsequently 
in  making  the  sales.  He  was  not  a  registered  pharma- 
cist, nor  did  he  have  a  permit  from  the  board  of  super- 
visors to  sell  intoxicating  liquors  for  the  purposes  for 
which  such  liquors  are  permitted  to  be  sold  by  the 
statutes  of  the  state.  But  the  purchasers  bought  the 
liquors  intending  to  use  the  same  as  a  beverage,  and 
that  intention  was  known  to  him  when  he  made  the  sale. 
The  superior  court  held,  in  effect,  that  the  transaction 
of  selling  the  beer  in  the  manner  in  which  it  was  done 
was  beyond  the  power  of  the  state  to  control  or  prohibit, 
but  was  purely  a  matter  of  commerce  between  the 
states,  which  could  be  regulated  only  by  the  congress  of 
the  United  States ;  also  that,  when  the  boxes  and  bar- 
rels in  which  the  bottles  of  whiskey  were  shipped  to  and 


JANUARY  TERM,  1889.  183 

C:k>llin8  v.  Hills. 

received  by  defendant  were  opened,  and  they  were 
removed  therefrom,  the  transaction,  as  a  matter  of 
interstate  commerce,  was  f  nlly  consummated,  and  that 
subsequent  dealings  with  the  liquors  were  governed  by 
the  statutes  of  this  state ;  and  the  judgment  entered 
was  in  accordance  with  those  views.  The  findings  of 
fact  set  out  in  the  judgment  appear  to  be  sustained  by 
the  evidence ;  and  in  our  consideration  of  the  case  it 
will  not  be  necessary  to  give  much  attention  to  the  testi- 
mony. Both  parties  appeal,  plaintiff's  appeal  being 
first  perfected. 

• 

D.  F.  Miller^  Sr.,  J.  IT.  Anderson^  H.  Scotty 
Howell  &  S(yn,y  and   W.  B.  Collins^  for  plaintiff. 

Anderson  &  Davis  and  /.  F.  Smithy  for  defendants. 

Reed,  C.  J. — The  distinction  drawn  by  the  superior 
court  between  the  different  transactions  does  not  appear 
to  us  to  rest  upon  any  sound  legal  principle.  The  liquor 
was  in  each  case  put  up  by  the  manufacturer  or  dealer 
in  another  state,  with  a  view  to  sales  in  that  condition. 
The  subsequent  packing  of  the  bottles  in  boxes  and 
barrels  was  a  mere  matter  of  convenience  in  the  sale  and 
shipment  of  the  property.  When  defendant  purchased 
one  hundred  bottles  of  eitherbeer  or  whiskey,  he  in  effect 
purchased  that  number  of  packages  of  the  article,  and 
when  he  sold  by  the  bottle  the  transaction  was  of  the  same 
character.  The  fact,  that,  as  a  matter  of  convenience  in 
handling  during  the  transportation  of  the  property,  the 
bottles  were  packed  m  boxes  and  barrels,  can  make  no 
difference  as  to  the  character,  in  law,  of  the  trans- 
action. If  he  had  the  right  to  bring  the  liquor  within 
the  state,  and  to  sell  it  here,  he  had  the  right  to  adopt 
such  means  and  mode  of  shipment  as  best  suited  his  con- 
venience or  interest ;  for,  so  far  as  we  are  advised,  there 
is  no  regulation  upon  the  subjeot  of  either  state  or 
national  enactment.  The  right  to  buy  and  sell  in  such 
quantities  as  he  chose  is  necessarily  included  in  the  right 
to  buy  and  sell  in  any  quantity.  The  right  to  bring  it 
within  the  state  by  the  car-load  is  as  certain  as  the  right 
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to  bring  it  in  by  the  single  bottle  or  other  package.  If 
his  interest  or  convenience  would  be  better  served  by 
shipping  into  the  state  in  cars  fitted  up  with  tanks,  or 
other  vessels  attached  to  the  cars,  and  from  which  the 
liquors  must  be  dmwn  at  the  end  of  the  voyage,  he  had 
the  right,  in  the  absence  of  statutory  regulation,  to  adopt 
that  mode  of  transportation.  But  in  that  case  the 
liquors  on  their  arrival  within  the  state,  would  of 
necessity  be  placed  in  other  vessels  than  those  in  which 
they  were  brought  within  the  state ;  and  the  result  of 
the  distinction  would  be  that,  while  he  had  the  right  to 
bring  them  within  the  state  for  the  purpose  of  selling 
them  here,  yet,  having  brought  them  here  in  the  exer- 
cise of  that  right,  he  had  no  right  to  sell  them  because 
he  had  adopted  a  mode  of  transportation  which,  although 
perfectly  lawful,  required  their  removal  from  the  vessels 
in  which  they  were  transported.  The  unsoundness  of 
the  attempted  distinction  is  shown  by  the  absurd  results 
to  which  it  would  lead.  If  he  had  the  right  to  sell  the 
liquors  in  the  state  because  the  transaction  of  their 
purchase  and  transportation  was  one  of  national,  rather 
than  state,  jurisdiction,  it  follows  necessarily  that  he 
had  the  right  to  make  the  sales  in  whatever  form  or 
quantity  he  saw  fit.  Any  other  holding,  it  seems  to  us, 
would  lead  to  results  and  conclusions  which,  owing  to 
their  absurdity,  would  be  shocking  alike  to  legal  judg- 
ment and  the  common  sense  of  mankind. 

In  our  opinion,  then,  the  case  turns  solely  on  the 
question  whether  defendant  had  the  right,  notwith- 
standing the  statute  of  the  state,  to  sell  the  liquors 
within  the  state.  And  in  considering  that  question  it  is 
important  to  keep  in  mind  the  scope  and  object  of  the 
statutes.  For  more  than  thirty  years  the  state  has  sought 
by  legislative  enactments  to  mitigate  the  evils  of  intem- 
perance. During  all  that  time,  however,  it  has  regarded 
intoxicating  liquors  as  a  legitimate  article  of  commerce, 
and  the  legislation  has  been  restrictive,  rather  than  pro- 
hibitory. The  sale  and  use  of  such  liquors  as  a  beverage 
has  been  regarded  as  an  evil  so  enormous  as  to  demand 
the  exercise  of  the  highest  powers  of  the  state  for  its 
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suppression.  At  the  same  time  it  has  been  recognized 
that  the  article  had  its  legitimate  uses.  The  object  aimed 
at  by  the  legislation  has  been  the  suppression  of  the 
traffic  in  the  article  for  the  use  wherein  it  has  been  a 
continuous  and  crying  evil,  and  to  regulate  and  protect 
it  for  such  uses  as  are  beneficial,  or  at  least  not  hurtful. 
The  statute  forbids  the  sale  of  such  liquors  for  use  as  a 
beverage,  and  prescribes  severe  penalties  for  violations 
of  its  provisions;  but  it  allows  sales  of  the  article  for  use 
as  a  medicine,  and  in  the  arts,  and  for  culinary  and 
sacramental  purposes,  and  prescribes  certain  limitations 
and  restrictions  upon  the  traffic  for  those  uses.  In  their 
scope  and  object  these  statutes  are  not  materially  differ- 
ent from  those  which  have  been  enacted  for  the  restric- 
tion of  the  sale  of  poisons,  and  the  regulation  of  the 
storage,  handling  and  use  of  explosives,  and  other 
articles  dangerous  to  the  lives  or  property  of  the  people, 
or  deleterious  to  society;  and  they  were  enacted  in  the 
exercise  of  the  same  power,  viz.,  the  police  power  of  the 
state.  That  the  state  has  the  power  to  enact  such  legis- 
lation is  not  now  a  question  of  doubt,  and  that  the 
legislature  is  the  sole  judge  of  the  necessity  for  their 
enactment  is  equally  clear.  Laws  having  the  same  gen- 
eral objects  in  view  have  probably  been  enacted  in  every 
state  in  the  Union,  and  their  validity  has  seldom  been 
questioned.  The  validity  of  these  particular  statutes 
has  frequently  been  declared  by  this  court,  and  it  has 
been  adjudged  by  the  highest  tribunal  in  the  nation  that 
statutes  having  the  same  specific  object  are  not  in  con- 
flict with  any  provision  of  the  federal  constitution. 
Mugler  v.  Kansas,  123  U.  S.  623;  8  Sup.  Ct.  Rep.  273. 
The  statutes  called  in  question  in  the  License  Cases, 
5  How.  504,  were  not  essentially  diflferent  in  their  object 
from  those  of  this  state.  They  were  enacted  for  the  pur- 
pose of  mitigating,  and  to  some  extent  suppressing,  the 
evils  of  intemperance.  The  statute  of  Massachusetts  pro- 
hibited the  traffic  in  intoxicating  liquors  by  all  persons 
except  those  holding  a  license  from  the  county  commis- 
sioners, and  licensed  vendors  were  forbidden  to  sell  in 
quantities  less  than  twenty-eight  gallons  in  any  single 
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Bale.  Under  its  provisions  no  person  was  entitled,  as  a 
matter  of  right,  to  receive  a  license,  but  the  question 
whether  any  licenses  should  be  granted  in  the  county 
was  left  entirely  to  the  discretion  of  the  commissioners. 
A  person  who  did  not  hold  a  license  engaged  in  the  busi- 
ness of  selling  foreign  liquors,  imported  into  the  United 
States  under  the  statutes  thereof.  He  was  indicted,  and 
convicted  in  the  state  courts  of  a  violation  of  the  statute 
of  the  state.  The  other  cases  were  under  similar  statutes 
of  the  states  of  New  Hampshire  and  Rhode  Island,  and 
involved  similar  states  of  fact.  The  causes  being 
removed  to  the  supreme  court,  the  Judgments  were 
aflSrmed.  Subsequently  the  same  claim  of  right  was 
urged  in  these  cases  that  is  here  alleged  by  the  defend- 
ant, viz.,  that  as  the  liquors  were  transported  into  the 
states  under  the  authority  of  the  federal  constitution 
and  statutes,  it  was  not  competent  for  the  states  to  pro- 
hibit their  sale,  or  regulate  the  manner  in  which  it 
should  be  conducted.  But  the  court  held  that  the 
statutes  were  not  in  their  operation  in  conflict  with  the 
commercial  provisions  of  the  federal  constitution.  And 
it  appears  to  us  that  this  is  necessarily  so.  When  the 
power  of  the  state  to  legislate  with  reference  to  the 
subject-matter  is  conceded,  it  follows  necessarily,  we 
think,  that  all  property  within  the  state  is  subject  to  the 
regulations  it  has  enacted.  When  property  purchased 
in  another  state  is  transported  to  this  state,  and  there 
delivered  to  the  purchaser,  to  be  used  or  consumed 
within  the  state,  the  transaction,  in  so  far  as  it  is  gov- 
erned by  the  provisions  for  the  regulation  of  commerce 
among  the  states,  is  at  an  end.  The  sale  and  delivery 
are  then  consummated,  and  the  property  becomes  at 
once  subject  to  the  laws  which  the  state  has  enacted 
governing  its  use  or  disposition.  It  is  true  that  some 
things  are  said  by  the  court  in  Bowman  v.  Railway  Oo.^ 
125  U.  S.  465;  8  Sup.  Ct.  Rep,  689,  1062,  which  appear 
to  be  in  conflict  with  that  view;  but  we  do  not  under- 
stand that  the  question  was  involved  or  decided  in  that 
case.     The  sole  question  involved  was  as  to  the  validity 
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of  certain  provisions  of  the  statute,  which  forbade  com- 
mon carriers  from  transporting  to  any  point  within  the 
state  intoxicating  liquors,  unless  they  had  been  famished 
with  the  written  evidence  of  the  right  of  the  consignee 
to  sell  the  same  in  the  state.  It  is  conceded  that  that 
subject  is  beyond  the  power  of  the  state  to  legislate 
upon.  But  it  by  no  means  follows  that  the  owner  has 
the  right,  after  the  property  has  been  delivered  to  him 
in  the  state,  to  use  or  dispose  of  it  in  a  manner  different 
from  that  prescribed  by  this  state  for  the  sale  or  use  of 
such  property  generally.  It  follows  from  these  con- 
siderations that  on  defendants'  appeal  the  judgment 
should  be  affirmed,  while  on  plaintiff '  s  appeal  it  will  be 

Reversed. 


Grousendokf  v.  Howat,  Judge.  g  ^ 

:  78   t6x\ 

Intozioating  I«iquorB;   sale  in  oriqinal  imported  packages: 

PROHIBITION    BT    STATUTE  :   CONBTnUTIONALITY.      ColHfM  V.   HiUs 

ante,  p.  181,  followed. 

Certiorari  to  Clinton  District  Court. — Hon.  Andrew 

Howat,  Judge. 

Piled,  February  7,  1889. 

W.  C  QroTie  and  P.  B.  Wolfe,  for  plaintiff. 
A.  J.  Baker,  Attorney  General,  for  defendant. 

Reed,  C.  J. — The  plaintiff  was  in  a  proper  proceeding 
enjoined  from  carrying  on  the  business  of  selling  intoxi- 
cating liquors  in  a  certain  designated  building  in  the 
city  of  Clinton.  Afterwards  a  complaint  was  filed  in 
the  court,  charging  him  with  a  violation  of  the  injunc- 
tion. He  was  cited  to  appear  before  the  court  and  show 
cause  why  he  should  not  be  punished  for  contempt. 
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On  the  trial  it  was  shown  that  he  had,  after  the  injunc- 
tion, sold  intoxicating  liquors  in  the  building  named. 
In  defense  he  showed  that  the  liquors  sold  by  him  were 
purchased  in  the  state  of  Illinois,  and  were  transported 
to  him  in  this  state  by  a  common  carrier,  and  that  he 
sold  the  same  in  the  packages  in  which  they  were  when 
he  purchased  them,  and  in  whichr  they  were  transported 
to  this  state.  The  court  adjudged  him  to  be  in  con- 
tempt, and  entered  judgment  against  him,  imposing  a 
fine  and  imprisonment.  He  thereupon  sued  out  a  writ 
of  certiorari  from  this  court,  and  in  obedience  to  that 
mandate  the  trial  judge  has  certified  the  record  of  the 
proceeding  to  us.  The  judgment  of  the  lower  court  is 
in  accord  with  our  holding  in  the  foregoing  case  of 
Collins  V.  HillSy  ante^  p.  181.    The  writ  will  therefore  be 

Dismissed. 


CouGHLiN  V.  Richmond  et  al. 

Ctonveyanoe :  rbscission  :  fraud  :  Evn>BNCB.  The  district  court  in 
this  case  entered  a  decree  rescinding  a  deed  of  land  and  cancelling 
a  note  and  mortgage  given  to  secure  the  purchase  price,  on  the 
g^und  that  the  grantor  fraudulently  pointed  out  and  represented 
that  the  tract  described  in  the  deed  ejitended  to  a  certain  point, 
when  it  did  not,  and  that  plaintiff  therefore  received  less  land 
than  he  bargained  for.  But  held  that  the  evidence  (see  opinion) 
was  not  of  that  clear  and  satisfactory  kind  which  justifies  the 
rescission  of  a  contract,  and  that  the  decree  should  be  reversed. 

Appeal  from  Cedar  Rapids  Superior  Court. — Hon. 

John  T.  Stoneman,  Judge. 

Filed,  February  7,  1889. 

Action  in  chancery  to  rescind  the  contract  of  pur- 
chase of  certain  town  lots,  and  to  cancel  a  note  and 
mortgage  executed  by  plaintiff  to  secure  a  part  of  the 
purchase  money.  The  relief  prayed  for  was  granted  by 
the  decree.     Defendant  appeals. 


^ 
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James  A.  Jieedj  for  appellant. 
John  M.  Redmond^  for  appellee. 

Beck,  J. — I.  The  defendant  Richmond  conveyed 
to  plaintiflP  *'all  that  part  of  lot  6,  in  block  19,  Carpenter's 
addition  to  Cedar  Rapids,  Iowa,  lying  north  of  the 
Chicago  and  Northwestern  Railway;  being  the  same 
conveyed  by  G.  Carpenter  and  wife  to  George  W 
Giddings,  February  17, 1881."  Carpenter  conveyed,  by 
the  deed  referred  to,  all  of  lots  6  and  7,  block  19,  lying 
north  of  the  Chicago  and  Northwestern  Railway 
Co.  Giddings  conveyed  to  Kelly,  and  Kelly  to 
defendant  Richmond,  by  the  same  description  as  is  in 
the  deed  to  plaintiff.  Plaintiff  bases  his  claim  for  the 
rescission  of  the  contract  of  purchase  on  the  ground  of 
the  misdescription  of  the  property,  and  the  fraud  of 
plaintiff  in  pointing  out  and  representing  to  him  that 
the  lot  sold  included  sixteen  or  eighteen  feet  of  an 
adjoining  lot ;  the  line  being  near  a  cellar  or  old  wall, 
referred  to  as  a  landmark. 

II.  It  is  not  disputed  that  the  deed  to  plaintiff 
fails  to  describe  the  parts  of  lots  purchased  by  plaintiff, 
omitting  to  cover  the  part  of  lot  7  included  in  the  pur- 
chase. Defendant,  by  cross-petition,  making  Giddings 
and  other  prior  owners  of  the  property  parties,  asks 
that  the  mistake  by  which  the  misdescription  occurred 
be  corrected,  and  the  title  of  the  property  be  quieted  in 
plaintiff.  By  a  supplementary  decree  the  relief  as 
prayed  for  in  this  cross-petition  was  granted,  except 
that  the  title  was  quieted  in  defendant  Richmond. 

11.  The  plaintiff  claims  that  defendant  represented 
that  the  land,  as  described  and  pointed  out  to  him, 
included  a  part  of  an  adjoining  lot,  and  that  he  made 
the  purchase  relying  upon  these  representations,  which 
are  alleged  to  have  been  fraudulently  made  in  order  to 
induce  plaintiff  to  purchase  the  land.  The  district 
court  found  the  facts  as  alleged  by  plaintiff,  and  there- 
upon entered  a  decree  rescinding  the  contract  of  pur- 
chase.   The  evidence  fails  to  establish  to  our  satisfaction 
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that  there  were  false  and  fraudulent  representations  as 
to  the  boundaries  of  the  land,  which  induced  plaintiff  to 
make  the  purchase.  The  person  making  the  sale  for 
defendant,  who  plaintiff  claims  pointed  out  the  lines, 
testifies  that  he  informed  plaintiff  that  he  did  not  know 
the  boundaries  of  the  land,  and  stated  that  there  was  a 
difference  and  dispute  in  relation  thereto.  All  that  need 
be  said  is  that  the  evidence  on  this  point  is  conflicting. 
It  surely  does  not  bring  the  mind  to  the  conclusion, 
without  a  rational  doubt,  that  plaintiff  did  make  the 
purchase  upon  representations  as  to  the  boundaries  of 
the  lot  which  were  false  and  fraudulent.  But  evidence 
of  this  character  which  fails  to  produce  a  higher  degree 
of  credit,  a  fuller  assent  of  the  mind,  will  not  authorize 
a  decree  rescinding  a  contract.  We  reach  the  conclu- 
sion that  the  district  court  erred  in  decreeing  the  rescis- 
sion of  the  contract  of  sale.  The  decree,  so  far  as  it 
grants  that  relief,  is  reversed.  It  should  have  quieted 
the  title  in  plaintiff.  A  decree  to  that  effect  on  defend- 
ant's cross-bill  will  be  entered  in  this  court,  or,  at 
defendant's  option,  in  the  court  below. 

Bevsbsed. 


Lewis  v.  Coubtbight. 

Trespass:  XAioNa  hay  •n  wild  land:  good  faith:  daicaobb. 
Defendant  purchased  the  right  to  make  hay  on  plaintiff  'a  wild 
land  of  one  whom  he  believed  to  be  authorized  to  sell  such  right,  but 
who  had  in  fact  no  such  authority.  The  tmcut  grass  was  worth 
not  more  than  ten  cents  per  acre,  while  the  hay  made  from  an 
acre  was  worth  three  or  f^ur  dollars.  Defendant  acted  in  entire 
good  faith,  and  out  no  more  grass  after  he  was  informed  that  he 
was  proceeding  without  the  •wner's  authority.  Plaintiff  sought  to 
recover,  not  the  value  of  the  grass,  but  of  the  cured  hay.  Held 
that  he  could  not  so  recover.    ( See  opinion  for  cases  cited.) 

Appeal  from  Dickinson  District  Court. — Hon.  GzoBax 

H.  Cabb,  Judge. 

Filed,  Pebbuaby  7,  1889. 
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Action  to  recover  the  pessession  of  a  quantity  of 
prairie  hay.  There  was  a  trial  by  jury,  and  a  verdict  and 
judgment  in  favor  of  defendant.    The  plaintiff  appeals. 

J.  W.  Corpy  for  appellant. 

Parker  &  Richardson^  for  appellee. 

Robinson,  J. — During  the  year  1887,  defendant 
entered  upon  a  tract  of  land  owned  by  plaintiff,  cut  the 
prairie  grass  from  about  eighteen  aeres  thereof,  and  from 
the  grass  so  cut  made  the  hay  in  controversy,  and  stacked 
it  on  land  which  he  controlled.  Plaintiff  claims  that 
in  making  and  removing  this  hay  defendant  committed 
a  wilful  and  malicious  trespass,  and  that  in  consequence 
he  acquired  no  title  to  the  hay,  but  that  it  belongs  to 
plaintiff.  It  is  shown  that  plaintiff  did  not  by  himself 
or  agent  authorize  the  cutting  of  the  grass  and  the  making 
of  the  hay,  but  defendant  alleges,  and  offered  evidence 
which  tended  to  show,  that  he  purchased  the  right  to 
make  the  hay  of  one  who  claimed  to  have  authority  to 
sell  it,  and  that  he  entered  upon  the  land,  and  made  and 
removed  the  hay,  in  good  faith,  with  the  belief  that  he 
had  the  right  so  to  do.  It  may  be  conceded,  for  the 
purposes  of  this  opinion,  that  defendant  had  no  valid 
authority  to  cut  the  grass  and  make  the  hay  in  question, 
but  there  was  evidence  which  justified  the  jury  in  finding 
that  he  believed  he  had  such  authority  when  he  cut  the 
grass.  While  he  was  at  work  on  the  land  he  was  notified 
that  he  had  not  acquired  a  right  to  the  grass.  He  at  once 
desisted  from  cutting  more,  but  finished  making  and 
stacking  that  already  cut.  The  question  we  are  called 
upon  to  determine  is  whether,  under  the  facts  of  the 
case,  the  title  to  the  hay  vested  in  defendant.  It  is 
shown  that  the  value  of  the  grass  before  it  was  cut  was 
small ;  some  of  the  evidence  tending  to  show  that  it  was 
but  eight  to  ten  cents  an  acre.  Each  acre  yielded  from 
a  ton/ind  a  half  of  hay,  which  was  worth  in  stack  from 
two  to  three    dollars  per  ton.    Under  these  facts,   we 
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think  it  would  be  manifestly  unjust  to  hold  that  the 
ownership  by  the  plaintiff  of  the  grass  gave  him  title  to 
the  hay.  It  is  true  the  hay  in  stack  is  the  grass  which 
belonged  to  plaintiff,  cut  and  cured,  and  preserved  for 
use ;  but  the  labor  of  defendant,  rendered  in  good  faith, 
under  a  claim  of  right,  gave  to  the  hay  substantially  all 
its  value.  The  grass  was  worth  to  plaintiff  the  price  for 
which  it  would  sell.  Time  and  the  forces  of  nature  would 
not  add  materially  to  that  value,  but  on  the  contrary, 
would  in  a  short  time  have  destroyed  it,  had  the  grass 
remained  untouched.  Therefore  the  plaintiff  should  not 
be  permitted  to  enjoy  the  fruits  of  defendant's  labor 
without  paying  therefor.  Wetherhee  v.  Oreen^  22  Mich. 
311 ;  Murphy  v.  Mailway  Co.^  65  Iowa,  474 ;  LwrrvptorCs 
ExWs  V.  Preston^  s  ExWs^  19  Amer.  Dec.  104.  The  plain- 
tiff seeks  to  recover,  not  the  value  of  the  grass  taken 
by  defendant,  but  the  hay  which  he  has  made,  and,  under 
the  facts  disclosed  by  the  record,  must  fail. 

II.  Other  questions  discussed  by  counsel  are 
answered  by  the  conclusions  already  announced,  or  are 
immaterial,  or  without  proper  foundation  in  the  record, 
and  therefore  need  not  be  further  considered.  We 
discover  no  error  in  the  record  prejudicial  to  plaintiff. 

*'^     The  judgment  of  the  district  court  is 

Affirmkd. 
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The  State  v.  Salts. 

1.  GrandJxiry:  indictment  by  vote  op  four:  ooNsriTUTioNALrrY. 
Pursuant  to  an  amendment  to  the  constitution  adopted  in  1884, 
providing  that  "the  grand  jury  may  consist  of  any  number  of 
members  not  less  than  five,  nor  more  than  fifteen,  as  the  general 
assembly  may  by  law  provide,"  the  Twenty-first  Qeneral  Assembly 
(chap.  42 )  provided  that  In  counties  having  a  population  of  sixteen 
thousand,  or  less,  the  grand  jury  shall  be  composed  of  five 
members,  and,  in  counties  having  a  larger  population,  of  seven 
members;  also  that  when  the  grand  jury  is  composed  of  five 
members,  an  indictment  may  be  found  by  the  concurrence  of  four, 
and  when  composed  of  seven  members,  by  a  concurrence  of  five. 
Held  that  this  last  provision  was  not  unconstitutional  on  the  ground 
that  it  authorized  an  indictment  to  be  found  by  less  than  the 
smallest  number  of  which  the  grand  jury  could  be  composed, 
which  was  not  allowable  under  the  common  law  and  the  constitu- 
tion before  the  adoption  of  said  amendment.  ( Compare  State  v» 
Oatrander,  18  Iowa,  435.) 

2.  Indictment:  stating  place  of  crimb.  While  it  is  the  better 
practice  to  allege  the  venue  by  express  averments  in  the  body  of 
the  indictment,  it  is  still  sufficient,  under  section  4805  of  the  Code, 
if  by  reference  to  the  caption  it  is  made  clearly  to  appear  that  the 
offense  was  committed  within  the  jurisdiction  of  the  court.  (  See 
opinion  for  illustration.) 

8.  Iiiquor  Nuisance :  by  keoistered  phabhacist  HOLDiNa  permit  : 
code,  section  1540.  In  section  1540  of  the  Code,  providing  thai 
"  if  any  person  not  holding  8uc^  permit  ♦  ♦  ♦  sell  •  •  •  any 
intoxicating  liquor,"  etc.,  the  permit  referred  to  is  that  provided 
for  in  the  preceding  sections,  viz.,  a  permit  granted  by  the  board 
of  super  visors  for  the  sale  of  intoxicating  liquors  for  certain  enumer- 
ated purposes,  and  not  to  the  permit  of  a  registered  pharma- 
cist to  sell  for  the  actual  necessities  of  medicine  only,  granted 
under  chapter  83,  Laws,  1886.  Hence  sales  by  a  registered  phar- 
macist for  any  other  purpose  than  the  actual  necessities  of 
medicine  are  as  certainly  forbidden  and  made  punishable  by 
section  1540  as  are  sales  by  persons  having  no  authority  to  sell 
for  any  purpose ;  and  the  keeping  of  a  place  where  such  sales  are 
made  is  prohibited  and  declared  a  nuisance  by  section  1548.  (  State 
V.  Douglas,  78  Iowa,  270,  distinguisfied.') 

Appeal  from  Adams  District  Court. — Hon.  John  W. 

Harvey.  Judge. 
Vol.  77—13 
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Filed,  September  6,  1888. 

Defendant  was  convicted  of  the  crime  of  nuisance, 
and  the  court  pronounced  judgment  against  him,  impos- 
ing a  fine,  and  from  that  judgment  he  appeals. 

H.  T.  DaUj  for  appellant. 

A.  J.  Baker,  Attorney  General,  and  Burg.  Browney 
County  Attorney,  for  the  State.  ' 

Reed,  J. — I.  The  indictment  was  found  after  the 
taking  effect  of  chapter  42,  Laws  Twenty-first  General 

Assembly.  Adams  county  having  a  popu- 
'  indiotment  by  latiou  of  less  than  sixteen  thousand,  the 
constitution-  grand  jury  therein,  under  the  provisions  of 
the  act,  is  composed  of  five  members,  and 
the  grand  jury  which  found  this  indictment  was 
composed  of  that  number.  Defendant  demurred  to  the 
indictment,  alleging  that  the  statute  under  which  the 
grand  jury  was  organized  is  in  conflict  with  section  11, 
article  1,  of  the  constitution.  The  particular  provision 
of  the  article  which  it  is  claimed  the  act  infringes  is  the 
following  :  "  And  no  person  shall  be  held  to  answer  for 
any  higher  criminal  offense,  unless  on  presentment  or 
indictment  by  a  grand  jury,  except  in  the  army  or  navy, 
or  in  the  militia  when  in  actual  service  in  time  of  war 
or  public  danger."  Before  the  taking  effect  of  the  act 
the  grand  jury  was  composed  of  fifteen  members  ;  that 
number  being  prescribed  by  the  statutes  then  in  force. 
But,  before  the  adoption  of  the  amendments  to  the  con- 
stitution, which  were  adopted  by  the  people  of  the 
state  at  the  general  election  in  1884,  it  could  not  have 
been  constituted  with  less  than  twelve  members  ;  for  at 
common  law  a  grand  jury  must  consist  of  that  or  some 
greater  number,  not  exceeding  twenty-three,  and  it  is 
to  a  tribunal  thus  constituted  that  the  provisions  of 
the  constitution  then  in  force  referred  when  they  spoke 
of  a  grand  jury.     The  words,  "a  grand  jury,"  as  they 
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occurred  in  those  provisions,  were  used  in  the  sense  and 
with  the  meaning  given  them  by.  the  common  law.  It 
was  also  a  rnle  of  the  common  law  that,  when  a  grand 
jnry  consisted  of  but  twelve  members,  an  indictment 
could  not  be  found  without  the  concurrence  of  all  of 
the  members ;  and,  when  composed  of  a  greater  number, 
that  number  at  least  must  concur ;  and  this  rule 
requiring  the  concurrence  of  twelve  grand  jurors, 
before  an  indictment  could  be  found,  was  preserved  by 
our  statutes.  The  amendment  to  the  constitution, 
adopted  in  1884,  provides  that  *'the  grand  jury  may 
consist  of  any  number  of  members,  not  less  than  five 
nor  more  than  fifteen,  as  the  general  assembly  may  by 
law  provide,  or  the  general  assembly  may  provide  for 
holding  persons  to  answer  without  the  intervention  of 
a  grand  jury."  The  act  in  question  provides  that,  ''in 
counties  having  a  population  of  sixteen  thousand  inhab- 
itants or  less,  the  grand  jury  shall  be  composed  of  five 
members ;  and,  in  counties  having  a  population  of  more 
than  sixteen  thousand  inhabitants,  it  shall  consist  of 
seven  members.  It  is  this  latter  provision  which  it  is 
claimed  is  in  violation  of  the  provision  of  the  bill  of 
rights  quoted  above  ( section  11,  article  1).  The  argu- 
ment is  that  the  inherent  principle  of  the  common  law 
is  that  an  indictment  can  only  be  found  by  the  concur- 
rence of  at  least  the  smallest  number  of  which  the  grand 
jury  can  consist,  and  that  this  principle  was  necessarily 
included  in  the  constitution  when  the  system  was 
adopted,  and  is  neither  abolished  nor  modified  by  the 
amendment ;  and  hence,  as  the  constitution  now  fixes 
five  as  the  smallest  number  of  which  the  tribunal  can 
consist,  the  provision  that  an  indictment  may  be  found 
upon  the  concurrence  of  four  jurors  is  in  conflict  with 
it.  If  counsel's  premises  should  be  conceded,  his  con- 
clusion would  follow  logically  and  necessarily.  But 
we  think  the  premises  are  not  sound. 

The  reason  of  the  rule  that  at  least  twelve  grand 
jurors  must  concur  in  the  finding  of  an  indictment  is 
not  in  the  fact  that 'that  was  the  smallest  number  of 
which  the  tribunal  could  be  composed.     If  that  were 
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true,  it  would  )iave  followed  that,  if  the  general 
assembly,  as  it  might  have  done,  had  designated  thir- 
teen or  fourteen  as  the  smallest  number  of  which  the 
grand  jury  should  consist,  all  must  have  concurred. 
For  the  amendment  of  1884  is  a  limitation  only  as  to 
the  maximum  and  minimum  numbers  that  may  be 
adopted,  and  it  empowers  the  general  assembly  to  adopt 
any  number  within  the  limits  prescribed  ;  and,  when  any , 
number  within  those  limits  is  prescribed  by  statute,  it  at 
once  becomes  the  smallest  number  of  which  the  body 
can  be  composed.  But,  further  than  this,  it  would  have 
been  competent  for  the  general  assembly,  before  the 
amendment,  to  fix  any  number  between  eleven  and 
twenty-four  as  the  smallest  number  'of  which  the  grand 
jury  should  be  composed  ;  for  the  rule,  which  by  impli- 
cation became  a  part  of  the  constitution,  fixed  only  the 
maximum  and  minimum  numbers,  and  left  with  the 
general  assembly  the  power  to  adopt  any  number  within 
those  limits.  Now,  if  the  argument  is  sound,  it  would 
have  followed,  if  that  course  had  been  pursued,  that  all 
the  members  of  the  body  must  have  concurred  in  the 
finding  of  an  indictment;  for  the  number  prescribed 
would  have  been  the  smallest  of  which  it  could  legally 
be  composed.  But  the  reason  of  the  rule  had  relation 
to  the  number  twelve,  and  not  to  the  fact  that  that  was 
the  smallest  number  of  which  the  grand  jury  could  be 
composed.  Under  the  common  law,  no  man  could  be 
subjected  to  punishment  for  crime  until  twelve  of  his 
neighbors  and  peers  had  concurred  in  an  accusation 
against  him,  and  a  like  number  had  by  their  verdict 
pronounced  him  guilty  upon  that  accusation,  and  the 
rule  is  but  the  expression  of  that  principle.  But  it  is 
modified  by  the  amendment  of  1884.  The  rule  that  the 
accusation  must  be  concurred  in  by  twelve  men  is  swept 
away,  and  it  may  be  made  by  a  grand  jury  of  such 
number,  within  the  prescribed  limits,  as  the  general 
assembly  may  designate,  or  the  party  may  be  held  to 
answer  without  the  intervention  of  a  grand  jury.  The 
idea  that  there  must  be  unanimity  in  the  presentment  in 
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any  case  is  nowhere  expressed  in  the  constitution  ;  and 
the  rule  which  formerly  required  such  unanimity,  when 
the  grand  jury  was  composed  of  but  twelve  members, 
having  been  swept  away,  it  cannot  be  ingrafted  upon 
the  instrument  by  implication  or  construction,  but  the 
whole  subject  of  the  manner  of  the  presentment  is  left 
to  the  general  assembly.  But  little  light  is  thrown  upon 
the  subject  by  the  adjudicated  cases.  Our  conclusion, 
however,  is  supported  by  the  reasoning  in  State  v. 
Ostrander^  18  Iowa,  435. 

II.  Another  objection  alleged  by  the  demurrer  is, 
the  indictment  does  not  allege  that  the  offense  was  com- 
mitted within  the  jurisdiction  of  the  court. 

%     IlTSTCTVSICT  * 

'  Btatinir  place   The  Caption  of  the  indictment  is  as  follows : 

*'  The  grand  jury  of  the  county  of  Adams, 
in  the  name  and  by  the  authority,"  etc.,  *•  accuse  A.  J. 
Salts  of  the  crime  of  keeping  a  nuisance,  committed  as 
follows.'*  This  is  followed  by  a  statement  of  the  facts 
constituting  the  offense.  It  is  alleged  that  on  the  first 
of  March,  1887,  in  the  county  aforesaid,  the  defendant 
did  "  then  and  there  own,  keep,  control,  use  and 
manage,"  etc. ;  but  the  place  at  which  the  offense  was 
committed  is  not  otherwise  designated.  It  is  provided 
by  section  4305  of  the  Code  that  "the  indictment  is 
sufficient,  if  it  can  be  understood  therefrom  (1)  *  *  * 
(2)  *  *  *  (3)  that  the  offense  was  committed  within 
the  jurisdiction  of  the  court,  or  is  triable  therein  ;  (4) 
*  *  *  (5)  *  *  *  (6)  *  *  *"  The  words, "  did 
there  and  then  own,"  etc.,  as  used  in  the  indictment, 
have  reference  to  the  time  and  place  before  spoken  of. 
From  these  words,  and  what  precedes  them,  it  can  be 
understood  that  the  offense  was  committed  in  Adams 
county,  at  the  time  designated.  While  it  would  cer- 
tainly be  better  practice  to  allege  the  venue  by  express 
averments  in  the  body  of  the  indictment  than  by  refer- 
ence to  the.  caption,  under  the  provision  quoted,  the 
indictment  cannot  be  held  bad  because  of  such  omission. 

III.  The  indictment  is  under  section  1543  of  the 
Code.     It  was  admitted  on  the  trial  that  defendant  was 
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a  registered  pharmacist  during  the  time 
'  nu?MSce :  by  coveied  by  the  indictment.  The  jury,  how- 
DhamiMiat  ever,  were  warranted  by  the  evidence  in 
nSt:Co<fe!  finding  that,  during  that  time,  he  had  made 
many  sales  of  intoxicating  liquors  to  persons 
who  were  in  the  habit  of  becoming  intoxicated.  Also 
that  he  made  some  sales  that  were  unlawful  for  other 
reasons.  The  court  instructed  the  jury  that,  under  his 
permit,  he  was  authorized  to  sell  intoxicating  liquors 
for  the  legitimate  necessities  of  medicine,  but  for  no 
other  purpose.  Also  that  he  was  required  by  the 
statute  to  reject  all  applications  for  such  liquors  which 
he  had  reason  to  believe  were  not  made  in  good  faith  ; 
and  that,  if  he  made  such  sales  to  persons  who  intended 
to  use  the  liquors  purchased  as  a  beverage,  and  he  had 
good  reason  at  the  time  to  believe  that  such  were  the 
intentions  of  the  purchaser,  the  sales  were  unlawful. 
The  court  also  gave  the  following  instruction  :  "  Before 
you  can  find  the  defendant  guilty,  you  must  be  satisfied, 
from  the  evidence,  that  in  the  county  of  Adams  and 
state  of  Iowa,  and  subsequent  to  the  fourth  day  of  July, 
1886,  and  prior  to  the  finding  of  the  indictment,  he 
kept,  used  or  occupied  the  building  mentioned  in  the 
indictment,  and  that  he  kept  for  sale  or  sold  therein 
intoxicating  liquors,  in  violation  of  law,  in  manner  as 
alleged  in  the  indictment."  The  objection  urged  against 
this  instruction  is  that  under  it  the  jury  were  warranted 
in  convicting  the  defendant  upon  proof  merely  that  he 
had  made  sales  of  intoxicating  liquors  in  his  place  of 
business  for  unlawful  purposes.  Counsel's  position  is 
that,  while  a  registered  pharmacist  may  commit  the 
crime  of  nuisance  by  keeping  intoxicating  liquors  in  his 
pharmacy  or  place  of  business  with  intent  to  sell  the 
same  for  unlawful  purposes,  the  mere  act  of  selling 
unlawfully  does  not  give  to  the  place  the  character  of  a 
nuisance.  The  argument  in  support  of  that  position  is 
based  upon  the  phraseology  of  the  statute.  Section 
1543  provides  that,  "in  cases  of  the  violation  of  the 
provisions  of  the  three  preceding  sections,  or  of  section 
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1525  of  this  chapter,  the  building  or  erection  of  what- 
ever kind,  or  the  ground  itself  in  or  upon  which  such 
unlawful  manufacture  or  sale,  or  keeping  with  intent  to 
sell,  *  *  *  is  carried  on,  is  hereby  declared  a 
nuisance ;  *  *  *  and  whoever  shall  erect,  or 
establish,  or  continue,  or  use  any  building,  erection 
or  place  for  any  of  the  purposes  prohibited  in  said 
sections,  shall  be  deemed  guilty  of  a  nuisance,  and 
may  be  prosecuted  and  punished  accordingly.  *  *  *  " 
There  was  no  evidence  which  tendedto  show  that 
defendant  had  violated  the  provisions  of  either  sec- 
tion 1525  or  section  1541.  Section  1542  forbids  the 
keeping  of  intoxicating  liquors  by  any  person  with 
intent  to  sell  the  same  contrary  to  the  provisions 
of  the  statute,  and  prescribes  the  punishment  which 
shall  be  imposed  for  violations  of  that  provision. 
Section  1540  prohibits  the  sale  of  such  liquors  by  any 
person  not  holding  the  permit  provided  for  by  the 
preceding  sections.  The  argument  is  that  as,  by  its 
terms,  section  1543  prohibits  the  keeping  of  places  in 
which  the  business  forbidden  by  the  other  sections  is 
carried  on,  it  has  no  relation  to  acts  or  persons  not  con- 
templated by  those  sections;  and,  consequently,  as  sec- 
tion 1540  only  forbids  and  prescribes  the  punishment 
for  sales  of  liquors  by  persons  not  holding  permits,  such 
sales,  by  persons  holding  permits,  do  not  render  the 
places  in  which  they  are  made  nuisances,  even  though 
the  sales  are  for  unlawful  purposes. 

The  soundness  of  this  argument  may  be  admitted, 
and  yet  the  result  sought  by  counsel  would  not  follow. 
The  language  of  section  1540  is:  "If  any  person  not 
holding  such  permit,  by  himself,  his  clerk,  servant  or 
agent,"  etc.  The  permit  there  referred  to  is  that  pro- 
vided for  in  the  preceding  sections  of  the  same  chapter, 
viz.,  a  permit  granted  by  the  board  of  supervisors  for 
the  sale  of  intoxicating  liquors  for  certain  enumerated 
purposes.  Now,  defendant  did  not  hold  a  .permit  of 
that  character.  Nor  did  he  acquire  the  right  to  make 
sales  of  liquors  for  any  purpose  under  the  provisions  of 
that  chapter.  But  the  right  to  make  such  sales,  for  the 
"necessities  of  medicine,"  was  conferred  upon  the  class 
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to  which  he  belongs  by  a  statute  subsequently  enacted 
( chapter  83,  Laws,  1886 ).  That  statute  creates  an 
exception  in  the  case  of  registered  pharmacists,  in  that 
It  authorizes  them  to  sell  intoxicating  liquors  for  medi- 
cine without  having  obtained  a  permit  from  the  board 
of  supervisors,  but  forbids  them  absolutely  to  make 
sales  for  any  other  purpose.  Hence  sales  by  them  for 
any  other  purpose  are  as  certainly  forbidden,  and  made 
punishable,  by  section  1640,  as  are  sales  by  persons 
having  no  authority  to  sell  for  any  purpose ;  and  the 
keeping  of  a  place  where  such  sales  are  made  is  prohib- 
ited by  section  1543.  In  State  n.  Douglas^  73  Iowa,  279, 
we  held  that  a  person  holding  a  permit  from  the  board 
of  supervisors,  for  the  sale  of  intoxicating  liquors,  could 
not  be  punished  for  the  act  of  selling  in  violation  of  his 
permit.  That  conclusion  was  based  solely  upon  the 
phraseology  of  section  1540.  The  case  does  not  support 
counsel's  position. 

Exception  was  taken  to  several  rulings  of  the  cotirt 
on  the  admissibility  of  evidence  offered  by  the  state. 
The  questions  are  not  regarded  of  special  importance, 
and  we  deem  it  sufficient  to  say  that  the  rulings  appear 
to  us  to  be  correct.  We  have  not  found  in  the  record 
any  grounds  for  disturbing  the  judgment. 

Affirmed. 

supplemental  opinion  on  rehearing. 

[Filed,  February  9,  1889.] 

Reed,  C.  J. — After  the  foregoing  opinion  was  filed, 
defendant  filed  a  petition  for  rehearing,  in  which  our 
attention  was  called  to  an  apparent  inaccuracy  of  state- 
ment in  the  third  paragraph  of  the  opinion.  It  is  there 
stated  that  the  right  to  sell  intoxicating  liquors  as  a 
medicine  was  conferred  upon  registered  pharmacists  by 
chapter  83,  Acts,  1886,  and  that  they  were  not  required 
to  obtain  permits  before  engaging  in  the  business.  The 
language  of  the  opinion  is  capable,  perhaps,  of  a  broader 
meaning  than  was  intended.  What  was  meart  is  that 
they  were  not  required  to  obtain  permits  under  the  stat- 
utes formerly  in  force,  and  which  continued  in  force  as 
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to  all  applicants  for  permission  to  sell  intoxicating 
liqaors  for  other  purposes  than  as  a  medicine.  But  the j 
are  required  by  the  express  provisions  of  the  enactment 
of  1886  to  obtain  permits  from  the  board  of  supervisors 
before  engaging  in  the  business.  This,  however,  does 
not  detract  from  the  argument  of  the  opinion  ;  for  if  it 
be  conceded  that  the  construction  of  section  1640  of  the 
Code  contended  for  by  counsel  is  correct,  and  that  it 
exempts  persons  holding  the  permits  there  referred  to 
from  the  penalties  prescribed  by  section  1543  for  keep- 
ing or  maintaining  a  place  where  intoxicating  liquors 
are  sold  or  kept  for  sale  contrary  to  law,  it  does  not  aid 
defendant,  for  he  does  not  belong  to  the  class  exempted. 
He  does  not  hold  the  permit  there  referred  to,  but  the 
one  held  by  him  is  of  a  different  character,  and  was 
issued  under  a  different  statute;  and,  if  he  sells  for  any 
other  purpose  than  as  a  medicine,  his  case  is  covered  by 
the  general  provision  of  section  1643.  As  to  such  sales, 
he  is  in  the  same  condition  as  one  holding  no  permit  at 
all.    The  petition  for  rehearing  will  therefore  be 

OVKRHVLED. 


Hall  v.  Jaokson. 

Forcible  Detainer :  trial  of  titlb  :  what  is  not.  In  an  action  of 
forcible  detainer,  where  defendant  had  taken  possession  under  a 
lease  wliich  had  expired,  he  set  up  as  a  defense  that  he  continued 
to  hold  possession  under  a  written  contract  with  plaintiff  for  the 
purchase  of  the  land,  with  the  terms  of  which  he  had  complied  on 
his  part.  Held  that  this  was  a  concession  that  the  title  was  in 
plaintiff,  and  did  not  raise  an  issue  as  to  the  title,  but  only  as  to 
the  right  of  possession,  and  was  not  therefore  forbidden  by  section 
8620  of  the  Code.  (  Compare  Oltson  v,  Bendrickson^  12  Iowa,  222, 
and  Jorcian  v.  Walker,  62  Iowa,  047.) 

Appeal  from   Mills    District    Court. — Hon.   Geoege 

Caksok,  Judge. 

Filed,  Febeuaey  9,  1889. 

THi8»is  an  action  of  forcible  detainer,  whicli  was 
originally  brouglit  before  a  justice  of  the  peace,  where 
there  was  a  tiial  by  jury,  and  a  verdict  and  judgment 
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for  defendant.  The  plaintiff  appealed  to  the  district 
court,  where  a  trial  was  had  without  a  jury,  and  a  like 
judgment  was  rendered.     Plaintiff  appeals. 

E.  B.  Woodruff  J  John  T.  Stone^  and  P.  P.  Kelly  ^ 
for  appellant. 

Watkins  &  Williams^  for  appellee. 

Roth  ROCK,  J. — On  the  twenty-first  day  of  December, 
1886,  the  plaintiff,  by  a  written  contract  signed  by  the 
parties,  leased  to  the  defendant  a  quarter  section  of  land 
for  one  year.     At  the  same  time  the  parties  entered 
into  another  written  contract,  by  which  the  defendant 
had  the  right  to  purchase  the  land  at  the  expiration  of 
the  lease,  upon  certain  terms  named  in  the  contract. 
By  the  last-named  contract  the  defendant  was  required 
to  make  his  election  to  purchase  the  land  on  the  twenty- 
first  day  of  December,  1887 ;  that  being  the  date  of  the 
expiration  of  the  lease.     The  election  was  to  be  made  by 
executing  a  writing  in  which  the  terms  of  the  sale  should 
be  complied  with.     At  the  expiration  of  the  lease  the 
defendant  caused  the  contract  of  purchase  to  be  pre- 
pared, and  there  is  evidence  in  the  case  tending  to  show  * 
that  late  in  the  evening  of  the  twenty-first  of  December 
he  tendered  to  the  plaintiff  a  compliance  with  the  con- 
tract of  purchase.     It  is  true  the  evidence  upon  the 
question  as  to  the  defendant's  election  to  purchase  the 
land  is  in  conflict,  but  it  is  sufficient  to  sustain  the  judg- 
ment of  this  court:     The  contention  of  the  plaintiff  is 
that  the  defense  based  upon  a  contract  of  purchase  can- 
not be    interposed  in  an  action   of  forcible    detainer, 
because  it  is  provided  by  section  3620  of  the  Code  that 
the  question  of  title  cannot  be  investigated  in  the  action. 
But  we  think  it  is  quite  plain  that  the  defendant  did 
not  seek  to  try  titles  with  the  plaintiff.     He  conceded 
that  the  title  to  that  land  was  in  plaintiff.     His  claim 
was  that  he  was  entitled  to  the  possession  of  the  land, 
because  the  plaintiff  had  contracted  to  sell  it  to  him. 
That  such  a  defense  is  proper,  in  an  action  of  this  kind, 
see  Oleson  v.  Hendrickson^  12  Iowa,  222,  and  Jord-an  v. 
Walker  62  Iowa,  647.  Affirmed. 
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Romans  v.  Maddux. 


1. 


2. 


Romans  v.  Maddux  et  al. 

FraudtQent  Conveyance :  husband  to  wife  :  consideration  : 
EVIDENCE.  A  husband  may  discharge  a  hona-flde  indebtedness  to 
his  wife  by  a  conveyance  of  property  to  her,  and  neither  prior  nor 
subsequent  creditors  can  question  the  transaction.  ( t/ones  v,  Brandt ^ 
59  Iowa,  882.)  But  such  a  transaction  cannot  be  sustained  with- 
out satisfactory  evidence  that  actual  contractual  relations  existed 
between  the  husband  and  wife  with  reference  to  her  separate 
money  or  property*  and  the  evidence  on  that  point  in  this  case  is 
indefinite,  confused  and  contradictory  ;  and,  upon  consideration  of 
the  whole  case,  held  that  the  property  remained  in  equity  in  the 
husband,  and  was  subject  to  his  debts. 


:  VOID  AS  TO  SUBSEQUENT  CREDITOBS.     A  Conveyance  not 

made  in  good  faith  and  for  a  good  consideration  is  voidable  as  to 
subsequent  as  well  as  to  existing  creditora.  (See  cases  cited  in 
opinion. ) 


Appeal  from   Boone    District    Court.  —  Hon.    J.    L. 

Stevens,  Judge. 

Piled,  March  7,  1889. 

This  is  an  action  in  equity,  by  which  the  plaintiff, 
who  is  a  judgment  creditor  of  the  defendant  Thomas  A. 
Maddux,  seeks  to  subject  certain  real  estate,  the  legal 
title  to  which  is  in  the  defendant  Ezra  T.  Maddux,  to 
the  payment  of  plaintiff's  judgments.  There  was  a 
hearing  upon  the  merits,  and  a  decree  for  the  plaintiff. 
Defendants  appeal. 

£!,  L.  Greene^  for  appellants. 

OrooJcs  <6  Jordan  and  Shaw  &  Kuehnle^  for  appellee. 

RoTHROCK,  J. — I.     In  the  year  1869  the  defendant 

Thomas  A.  Maddux  was  the  owner  of  the  land  in  con- 

1  FRAunrLBKT   troversy.     He  held  the  legal  title  to  the 

g^nveyanoe:    greater  part  of  it,  and  had  purchased  the 

CTat!on^"evi^"   remainder,   but  had   not  then  acquired  a 

deno«.  deed  for  the  same.     There  was  a  mortgage 


77 

SOS 

«8 

668 

77 

208 

»4 

903 

94 

563 

■77" 

203 

96 

38 

97 

66p 

98 

386 

101 

mt 

77 

so:^ 

106 

663 

77  203 
f 100  486 

77  203 
fUl  249 


204  SUPREME  COURT  OP  IOWA, 

Romans  v.  Maddux. 

upon  that  part  of  the  land  to  which  he  held  the  legal 
title.  An  action  for  the  foreclosure  of  the  mortgage  was 
pending,  and  on  the  eighteenth  day  of  September,  1869, 
three  days  before  the  decree  of  foreclosure  was  entered, 
Thomas  A.  Maddux  conveyed  the  land  to  Elizabeth 
Maddux,  his  wife,  by  a  deed  with  covenants  of  general 
warranty,  excepting  as  to  said  mortgage.  Elizabeth 
Maddux  died  intestate  in  March,  1870,  leaving  several 
children,  the  oldest  of  whom  was  the  defendant  Ezra  T. 
Maddux,  who  was  then  about  twenty  years  of  age.  In 
April,  1871,  Thomas  A.  Maddux  conveyed  an  undivided 
one- third  interest  in  the  land  to  one  Gamble  by  a  deed  of 
general  warranty.  In  1873,  Gamble  made  a  quitclaim 
deed  of  his  interest  in  the  land  to  the  defendant  Ezra  T. 
Maddux.  In  1884,  Thomas  A.  Maddux  and  the  sur- 
viving children  of  Elizabeth  Maddux,  except  E.  T. 
Maddux,  by  a  quitclaim  deed,  transferred  all  of  their 
interest  in  the  land  to  Ezra  T.  Maddux.  By  these  sev- 
eral conveyances  and  transfers  the  complete  legal  title  of 
the  land  is  held  by  Ezra  T.  Maddux. 

It  is  claimed  by  the  plaintiff  that  all  of  these  con- 
veyances and  transfers  were  without  consideration,  fraud- 
ulent and  void  as  to  the  creditors  ^of  Thomas  A,  Maddux, 
and  that  the  title  held  by  Ezra  T.  Maddux  is  a  secret  trust, 
and  that  as  to  said  creditors  the  land  is  the  property  of 
Thomas  A.  Maddux,  and  should  be  subjected  to  the 
payment  of  his  debts.  On  the  other  hand,  the  defend- 
ants contend  that  the  conveyances  were  made  in  good 
faith,  and  for  valuable  considerations,  and  are  really 
what  they  purport  to  be.  There  is  possibly  this 
exception  to  this  claim,  which  is  that  the  quitclaim  deed 
made  to  Ezra  T.  Maddux  by  the  other  children  of  Eliza- 
beth Maddux,  deceased,  was  without  consideration,  but 
was  made  in  good  faith,  to  enable  Ezra  T.  Maddux  to 
adjust  and  extinguish  certain  tax  claims  upon  the  land, 
or  to  procure  a  loan  of  money  thereon.  It  is  conceded 
that  Thomas  A.  Maddux  is  insolvent.  It  appears  from 
the  evidence  that  after  the  death  of  Elizabeth  Maddux 
the  defendant  Thomas  A.  Maddux,  and  all  of  his 
children,  remained  in  Boone  county,  and  in   possession 
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of  the  land,  upon  which  there  was  a  large  amount  of 
timber.  They  had  a  saw-mill,  and  cut  and  sawed  the 
timber  from  the  land,  and  sold  lumber,  railroad  ties, 
wood,  etc.  In  1873  the  family  removed  to  Crawford 
county,  and  rented  a  large  farm,  and  farmed  quite 
extensively.  Thomas  A.  Maddux  appeared  to  be  the 
ruling  spirit  in  this  enterprise.  He  took  the  active 
management  of  affairs,  and  did  the  purchasing  for  the 
family,  and  accounts  were  run  with  merchants  in  his 
name.  The  claims  upon  which  the  plaintiff 's  judgments 
are  founded  arose  by  the  purchase  of  agricultural  imple- 
ments, cultivators,  plows,  wagons,  lumber  and  general 
hardware  for  use  upon  the  farm  in  Crawford  county. 
Thomas  A.  Maddux  made  the  contracts  for  the  property, 
and  gave  his  obligations  therefor.  The  purchases  were 
made  in  1874  and  1876,  and  soon  thereafter  were  put  in 
judgment,  and  execution  was  levied  upon  personal  prop- 
erty on  the  farm.  Ezra  T.  Maddux  made  claim  to  the 
property  levied  upon,  and  a  trial  of  the  right  of  property 
was  had,  which  resulted  in  judgment  against  the  plain- 
tiff herein.  In  that  suit  a  wagon,  which  the  plaintiff  had 
sold  to  Thomas  A.  Maddux,  was  claimed  by  Ezra  T. 
Maddux,  and  it  was  awarded  to  him.  When  payment 
was  demanded  for  the  property  purchased,  Ezra  T. 
Maddux  claimed  to  own  all  the  personal  property.  He 
claims  in  his  testimony  in  this  case  that,  when  he  went 
to  Crawford  county,  he  took  with  him,  as  his  own  prop- 
erty, ''nine  head  of  horses  and  mules,  eight  cows,  three 
two-horse  wagons  and  harness." 

We  recite  these  facts  in  connection  with  the  origina- 
tion of  these  judgments,  not  as  directly  affecting  the 
title  to  the  land  in  controversy,  but  as  showing  the  gen- 
eral method  pursued  by  the  defendants  in  the  prosecu- 
tion of  their  business.  It  would  seem  that  they  ought 
to  have  paid  the  debts  made  necessary  by  the  purchase 
of  implements  and  machinery  with  which  to  carry  on 
their  business;  and  their  conduct  in  this  regard  tends  in 
in  some  degree  to  show  that  their  transactions  and 
claims,  with  reference  to  the  property  of  the  family,  have 
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not  been  characterized  by  that  fairness  which  honest 
dealing  demanded. 

But  we  recur  to  the  matter  of  the  land  in  Boone 
county.  After  farming  a  few  years  in  Crawford  county, 
Thomas  A.  Maddux,  with  all  of  his  family  excepting  Ezra 
T.  Maddux,  removed  to  the  territory  of  New  Mexico. 
Ezra  T.  Maddux  remained  in  Crawford  county  until 
about  the  year  1886,  when  he  removed  to  the  state  of 
Nebraska.  Before  removing,  he  sold  a  farm  which 
he  owned  to  H.  C.  Laub.  In  this  transaction  he 
paid  a  judgment  which  Laub  held  against  Thomas  A. 
Maddux  for  goods  purchased  to  carry  on  the  Crawford 
county  farming  operations,  above  referred  to.  Soon 
after  his  removal  to  Nebraska,  Thomas  A.  Maddux 
returned  from  New  Mexico  and  took  possession  of  the 
land  in  controversy,  built  a  dwelling  house  upon  it,  and 
now  resides  thereon.  It  is  claimed  by  the  defendants 
that  the  conveyance  from  Thomas  A.  Maddux  to  Eliza- 
beth Maddux  was  founded  upon  a  valuable  consider- 
ation, which  consisted  of  money  paid  to  him  which  she 
owned  in  her  own  right,  and  which  she  acquired  from 
the  estates  of  her  father  and  of  her  mother.  The  account 
given  of  this  separate  estate  by  Thomas  A.  Maddux 
is  not  at  all  satisfactory.  It  is  indefinite  in  time,  place 
and  circumstance,  and  his  testimony  in  regard  thereto 
is  confused  and  absolutely  contradictory.  Besides,  he 
made  the  conveyance  of  the  land  to  his  wife  three  days 
before  the  decree  of  foreclosure,  and  after  he  had  sus- 
tained large  losses  in  some  business  enterprises.  It  is 
correct,  and  this  court  has  frequently  held,  that  a  hus- 
band may  discharge  a  hona-fide  indebtedness  to  his 
wife  by  a  conveyance  of  property  to  her,  and  neither 
prior  nor  subsequent  creditors  can  question  the  trans- 
action. Jones  V.  Brandt,  C)9  Iowa,  832,  and  other  cases. 
But  such  a  transaction  cannot  be  sustained  without  sat- 
isfactory evidence  that  actual  contractual  relations 
existed  between  the  husband  and  wife  with  reference  to 
her  separate  money  or  property.  And  then  the  subse- 
quent acts  and  declarations  of  Thomas  A.  Maddux  with 
reference  to  the  land  in  controversy  are  inconsistent  with 


JANUARY  TERM.  1889. 207 

Romans  v.  Maddux. 

the  claim  that  the  conveyance  of  the  property  to  his 
wife  was  a  good-faith  transaction.  He  repeatedly 
claimed  the  land  as  his  own.  He  brought  actions  in 
his  own  name  for  alleged  trespasses  upon  it,  and  did 
other  acts  wholly  inconsistent  with  any  other  claim  than 
that  the  conveyance  was  a  mere  transfer  to  avoid  the 
payment  of  his  debts.  It  is  strenuously  contended  that 
these  acts  and  declarations  are  incompetent  evidence. 
It  is  true,  the  grantor  of  real  estate  cannot  be  heard  to 
slander  and  impeach  the  title  which  he  has  undertaken 
to  convey.  But  his  conduct  in  reference  to  the  land  is 
a  most  important  fact,  as  impeaching  his  testimony,  so 
far  as  it  pertains  to  the  good  faith  and  honesty  of  the 
transaction.  But  the  evidence  impeaching  the  claim  no  w 
made  by  Ezra  T.  Maddux  is  not  limited  to  the  acts  and 
declarations  of  his  father.  It  is  shown,  by  evidence  which 
we  regard  as  clear  and  convincing,  that  when  Ezra  T. 
Maddux  sold  his  Crawford  county  farm  to  Laub  he 
stated  that  the  land  now  in  controversy  belonged  to  his 
father,  and  was  put  in  his  (Ezra's)  name  to  prevent 
creditors  from  getting  a  lien  upon  it,  and  that,  in  the 
event  of  his  father's  death,  it  was  to  be  divided  equally 
among  the  children ;  that  his  father  was  the  real  owner 
of  the  land.  Besides  this,  the  claim  that  Ezra  T.  Mad- 
dux was  the  owner  of  nearly  all  the  personal  property 
in  use  upon  the  farm  rented  in  Crawford  county  is  not 
at  all  credible.  He  was  then  a  very  young  man,  but 
little  past  majority,  and  that  he  should  have  accumu- 
lated so  much  in  so  short  a  time  is  not  to  be  credited 
without  more  satisfactory  evidence  than  has  been  offered 
in  this  case.  A  careful  perusal  of  all  the  evidence  in  the 
case  leads  us  to  the  conclusion  that  Thomas  A.  Maddux 
is  the  rejil  owner  of  the  land  in  controversy.  There  are 
many  facts  and  circumstances  in  evidence  aside  from 
those  above  recited  which  point  to  this  conclusion.  It 
is  to  be  understood  that  we  do  not  detail  all  the  evi- 
dence in  an  equity  case  tried  in  this  court  upon  the 
facts.  Counsel  for  appellants  appear  to  rely  with  conti- 
dence  on  the  case  of  Caffal  v.  Hale.  49  Iowa,  53.  It  is 
claimed  that  the  evidence  of    fraud  in  that  case    is 
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stronger  and  more  convincing  than  in  this,  and  that  this 
court  refused  to  find  that  the  transaction  was  fraudu- 
lent. It  is  scarcely  necessary  to  say  that  the  controlling 
facts  in  the  two  cases  are  not  alike.  Indeed,  in  cases  of 
this  kind,  regard  can  be  had  only  to  general  rules, 
because,  in  the  very  nature  of  things  the  facts  cannot  be 
the  same,  either  in  substance  or  in  detail. 

II.    It  Mdll  be  observed  that  the  plaintiflp  was  not  a 
creditor  of  Thomas  A.  Maddux  when  the  said  Maddux 

made  the  conveyance  of  the  land  to  his  wife. 

to  subsequent  Plaintiff  is  a  subsequeut  creditor.  But  as 
we  View  the  facts  of  this  case,  this  is  not  a 
material  consideration.  If  it  is  made  to  appear  that 
the  conveyance  was  not  in  good  faith,  and  for  a  good 
consideration,  it  is  voidable  as  to  subsequent  as  well 
as  to  existing  creditors.  Harrison  v.  Kramer^  3  Iowa, 
543 ;  Lyman  v.  Cessford,  15  Iowa,  229 ;  1  Story,  Eq. 
Jur.,  sees.  363,  356.  In  our  opinion,  the  decree  of  the 
district  court  should  be  Affirmed. 
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"32  m  The  State  v.  Kentstedy. 


1.  Criminal  Law:  chanqb  of  venue:  discretion  or  coxtbt. 
After  a  jury  had  found  defendant  guilty  of  murder  in  the  first 
degree,  the  verdict  was  set*  aside  on  the  ground  that  one  of  the 
jurors  was  an  alien.  Defendant  then  moved  for  a  change  of  venue 
because  of  the  alleged  prejudice  of  the  people  of  the  county.  The 
motion  was  supported  by  the  affidavits  of  defendant  and  seven 
others,  none  of  whom  were  shown  to  be  disinterested,  and  by  thirty- 
three  extracts  from  newspapers  published  in  the  county,  but  such  of 
these  as  were  calculated  to  excite  prejudice  against  defendant 
were  published  prior  to  the  first  trial.  The  allegation  of  prejudice 
was  controverted  by  forty-four  counter-affidavits  on  the  part  of 
the  state.  Held  that  the  court  did  not  abuse  its  discretion  by  over- 
ruling the  motion.  (See  Code,  sec.  4374,  and  State  v.  Perigo,  70 
Iowa,  660.) 
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2.  :  :  ORAL  EXAMINATION  OF  AFFIANTS.  Where  defend- 
ant had  moved  for  a  change  of  venae,  and  the  state  had  filed 
connter-affida^ts,  a  motion  by  defendant  to  have  the  affiants  on 
the  part  of  the  state  brought  into  court  and  orally  examined,  on 
the  alleged  grounds  that  such  persons  had  made  up  their  minds, 
and  expressed  their  opinion  that  defendant  was  guilty,  and  that 
their  affidavits  were  false,  and  that  they  would  so  appear  upon  such 
oral  examination,  was  properly  overruled,  where  there  was  nothmg 
in  the  record,  aside  from  ^e  statemients  made  as  the  ground  of  the 
motion,  to  indicate  that  the  counter-affidavits  were  not  made  in 
good  faith. 

8.     BELEcnON  OF  JUBOBS :  OBJECTION :  APPEAL.   Defendant  in 

this  court  claims  that  the  trial  court  erred  in  refusing  him  a  new 
trial  on  the  ground  that  the  names  of  jurors  summoned  by  special 
veniren  were  not  written  on  separate  baUots  and  mixed  and  drawn 
from  a  box,  as  required  by  law,  but  were  read  from  the  lists  in  the 
hands  of  the  sheriif .  The  truth  of  this  claim  is  not  shown  by  the 
record,  and  there  is  nothing  to  support  it  except  the  affidavit  of 
defendant's  attorney  attached  to  the  motion  for  a  new  trial.  Held 
not  sufficient  to  overcome  the  presumption  that  the  jurors  were 
drawn  in  the  manner  required  by  law, 

4. :  NEW  TRIAL :  INTOXICATION  OF  JUBOB.    A  person  accused 

of  crime  is  not  required  to  abide  the  decision  of  a  drunken  juror, 
but  the  mere  drinking  of  intoxicating  liquors  by  a  juror  during  an 
adjournment  of  court  will  not  authorize  the  setting  aside  of  a  ver- 
dict of  guilty.  (See  State  v.  Livingston,  64  Iowa,  560:  State  v. 
Bruce,  48  Iowa,  536.)  The  evidence  as  to  the  alleged  drunkenness 
of  a  juror  in  this  case  (  see  opinion )  is  so  unsatisfactory  that  it 
•  cannot  be  said  that  the  court  erred  in  refusing  a  new  trial  on  that 
ground. 

5.      :   HiTBDER :  CIBCUMSTANTIAL   BVIDENCB.     Defendant  was 

convicted  of  the  murder  of  his  wife.  The  evidence  (see  opinion) 
was  wholly  circumstantial,  but  plainly  showed  that  the  crime  had 
been  committed,  and  tended  to  show  that  defendant  was  the  per- 
petrator of  it.  Held  that  the  verdict  of  the  jury,  rendered  under 
proper  instructions,  finding  the  defendant  guilty,  could  not  be 
interfered  with  by  this  court  on  the  ground  that  it  was  not  sup- 
ported by  sufficient  evidence. 

Appeal  from  Dubuque  District  Court— Hon.  John  J. 

Ney,  Judge. 

Piled,  February  12,  1889. 

The  defendant  was  indicted  and  tried  for  the  crime 
of  murder  in  the  first   degree.    The  jury  found  him 
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guilty  as  charged,  and  determined  that  he  should  be 
punished  with  death.  He  was  sentenced  to  be  hanged 
on  the  first  day  of  March,  1889,  and  appeals,  i 

McNulty  &  Barries^  for  appellant. 

Alphons  Mathews  and  John  T.  Stone,  Attorney 
General,  for  the  State. 

Robinson,  J.— On  the  twenty-sixth  day  of  April, 
1887,  the  dead  body  of  Mary  Kennedy,  the  wife  oif 
defendant,  was  found  in  a  meadow  about  half  a  mile 
from  his  home,  in  Dubuque  county.  Eleven  wounds 
were  found  upon  her  face  and  scalp,  and  there  were 
bruises  on  her  arms,  left  hand  and  scalp  and  face.  The 
most  severe  injury  was  a  wound  which  commenced  in 
front  of  the  right  ear,  and  extended  thence  under  the 
skin  to  a  point  about  the  middle  of  the  right  eyebiow. 
From  a  point  between  the  extremities  of  that  wound, 
near  the  eye,  another  wound  extended  under  the  skin 
and  under  the  eye  to  the  nose,  where  it  came  out.  This 
double  wound  appeared  to  have  been  made  by  a  chisel, 
or  some  similar  instrument,  which  seems  to  have  been 
partially  withdrawn  after  the  first  wound  was  made 
and  again  pressed  forward  and  inward,  making  the 
second  wound.  This  was  of  uniform  width.  The 
external  wound  near  the  ear,  and  also  the  one  near  the 
nose,  were  about  one  and  one-half  inches  in  width.  Of 
the  other  wounds  several  were  severe  and  incised.  One 
appeared  as  though  it  might  have  been  made  by  a  boot- 
heel.  The  temporal  and  other  arteries  were  severed,  and 
death  resulted  from  hemorrhage  and  the  shock  caused 
by  the  injuries.  No  fracture  of  the  skull  or  extremities 
was  found.  There  were  indications  of  a  severe  struggle 
near  where  the  body  was  found.  Portions  of  the  body 
were  exposed,  and  the  clothing  was  disarranged,  as 
though  rape  had  been  attempted,  but  there  were  no  indica- 
tions that  it  had  been  accomplished.  The  defendant  was 
arrested,  and  indicted  for  the  murder  of  his  wife.  He  was 
tried  for  the  offense  at  the  September  term,  1887,  of  the 
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l)ubuque  district  court.  The  jury  returned  a  verdict  of 
guilty  on  the  twenty-fourth  day  of  September,  1887, 
iand  determined  that  he  should  be  punished  with  death. 
That  verdict  was  set  aside,  and  a  new  trial  was  awarded 
to  defendant  on  the  ground,  as  stated  by  his  counsel, 
that  one  of  the  jurors  was  an  alien.  On  the  thirty-first 
day  of  October,  1887,  the  defendant  filed  a  motion  for  a 
change  of  the  place  of  trial  to  Delaware  county,  on  the 
grounds  that  he  had  been  once  tried  in  Dubuque  county, 
and  that  the  inhabitants  of  that  county  were  so  preju- 
diced against  him  that  he  could  not"  obtain  a  fair  trial 
therein.  The  motion  was  overruled,  and  the  second 
trial  was  had  at  the  January  term,  1888,  of  the 
Dubuque  district  court,  and  resulted  as  already  stated. 
I.  Counsel  for  appellant  insist  that  the  court  erred 
in  overruling  the  motion  for  a  change  of  venue.    The 

motion  was  supported  by  the  afildavits  of 

'  law :  change    defendant  and  seven  others,   to  the  effect 

cretionof       that  a  fair  trial  in  Dubuque  county  could 

not  be  had  by  defendant  by  reason  of 
excitement  and  prejudice  against  him.  It  was  also 
supported  by  thirty- three  extracts  from  newspapers  pub- 
lished in  Dubuque,  and  circulated  in  Dubuque  county, 
and  reference  was  made  in  it  to  the  record  of  the  case, 
showing  the  facts  in  regard  to  the  summoning  and  empan- 
eling of  the  first  jury.  The  fact  that  the  defendant  had 
been  once  tried  and  convicted  in  Dubuque  county  was  not, 
of  itself,  sufficient  to  justify  a  change  of  venue.  None  of 
the  witnesses  who  verify  the  applications  of  defendant 
were  shown  to  be  disinterested.  Of  the  newspaper 
extracts,  seventeen  were  published  within  two  weeks  of 
the  discovery  of  the  murder.  Among  those  are  the  only 
ones — five  or  six  in  number — which  contain  statements 
calculated  to  arouse  excitement  or  prejudice  against 
defendant.  The  others  contain  recitals  of  proceedings 
before  the  coroner's  jury,  before  the  justice  on  the  pre- 
liminary hearing,  and  in  court.  As  a  rule,  they  are 
free  from  passion  and  from  reflections  on  defendant. 
We  must  assume,  in  the  absence  of  a  showing  to  the 
contrary,  that  defendant  was  advised  of  the  newspaper 
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articles  published  in  April  and  May,  1887,  before  his 
first  trial  was  commenced,  and  that  he  did  not  then 
think  that  excitement  or  prejudice  which  would  inter- 
fere with  his  having  a  fair  and  impartial  trial  existed. 
The  newspaper  articles  which  were  subsequently  pub- 
lished were  not  of  a  character  to  infiame  the  public. 
The  forty-four  counter-affidavits  filed  on  behalf  of  the 
state  tend  to  show  that  whatever  excitement  or  preju- 
dice there  had  been  in  regard  to  the  murder  existed 
soon  after  it  was  committed,  and  that  it  died  out  before 
the  trial  was  commenced  in  September.  The  fact  that  a 
special  venire  had  been  issued,  on  the  suggestion  of  the 
state,  for  one  hundred  persons  qualified  to  act  as  jurors, 
did  not  show  excitement  or  prejudice  against  the 
defendant,  but  rather  a  desire  to  secure  a  fair  trial. 
Applications  for  changes  of  venue  in  criminal  cases  are 
to  be  decided  by  the  trial  court  in  the  exercise  of  a 
sound  discretion.  Code,  sec.  4374 ;  State  v.  Perigo^  70 
Iowa,  660.  We  discover  nothing  in  the  record  which 
tends  in  any  manner  to  show  that  there  was  an  abuse  of 
such  discretion  in  this  case. 

II.  After  the  state  had  filed  its  exceptions  to  the 
petition  for  a  change  of  venue  and  its  counter-afiidavits, 

the  defendant  filed  a  motion  asking  that  the 
oral  examina-  persous  who  had  executed  the  counter- 
'  aflidavits  be  brought  into  court  for  oral 
examination,  on  the  alleged  grounds  that  such  persons 
had  made  up  their  minds  and  expressed  their  judgment 
that  defendant  was  guilty,  and,  in  substance,  that  the 
counter-affidavits  were  false,  and  that  an  oral  examina- 
tion of  the  affiants  would  show  that  fact,  and  would 
sustain  the  petition  for  a  change  of  venue.  The  motion 
was  overruled,  and,  so  far  as  we  can  discover,  the  ruling 
was  correct.  There  is  nothing  in  the  record,  aside  from 
the  statements  made  as  the  ground  of  the  motion,  to 
indicate  that  the  counter-affidavits  were  not  made  in 
good  faith,  nor  to  show  any  intent  to  mislead  or  deceive 
the  court. 

III.  On  the  thirteenth  day  of  January,   1888,   a 
special  venire  for  seventy- five  persons  qualified  to  act 
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^ saeieotion  ^   jurors    was    issiied   to    the   sheriff   of 

SLfe':      Dubuque  county,  and  on  the  seventeenth 
app«aL  (Jay    Qf  the  same  month  a    second  special 

venire  for  twenty-five  persons  so  qualified  was  issued. 
The  defendant  alleges  as  one  ground  of  his  motion  for  a 
new  trial  that  the  names  of  those  persons  who  were 
required  to  appear  by  virtue  of  the  special  venires  were 
not  written  on  separate  ballots,  and  mixed  and  drawn 
from  a  box,  as  required  by  law.  This  ground  of  the 
motion  is  supported  by  the  aflBdavit  of  an  attorney  for 
the  defendant,  in  which  it  is  stated  that  the  names  of  the 
extra  jurors  were  not  drawn  from  a  box,  but  were  read 
from  the  several  lists  in  the  hands  of  the  sheriff.  The 
transcript  of  the  record  shows  that  defendant  objected 
to  the  filling  of  the  panel  from  the  men  summoned  by 
virtue  of  the  special  venires  on  the  ground  that  such 
venires  were  improperly  issued,  but  fails  to  show  that 
the  jurors  were  selected  as  claimed  by  defendant.  The 
facts  in  regard  to  the  empaneling  of  the  jury  should  have 
been  made  a  part  of  the  record  by  a  bill  of  exceptions. 
We  are  of  the  opinion  that  it  is  not  competent  to  over- 
come the  presumption  which  must  be  indulged  in  favor 
of  the  proceedings  in  the  trial  court,  in  regard  to  matters 
which  occurred  in  the  presence  of  the  court,  by  means  of 
an  affidavit  attached  to  the  motion  for  a  new  trial.  The 
rulings  and  other  proceedings  in  the  court  below  must 
be  presumed  to  have  been  correct,  until  a  competent 
showing  to  the  contrary  is  made.  We  must  therefore 
presume  that  the  jury  in  this  case  was  properly 
empaneled. 

IV.     Another  ground  of  the  motion  for  a  new  trial 

is  alleged  misconduct  on  the  part  of  a  juror   named 

.  «--      Freeman.     One  Lucas  states  under  oath  that 

4.  — :  new 

Sfionof^^*'  *  person  he  afterwards  ascertained  to  be 
jurop.  Freeman  went  into  his  saloon  on  Locust 

street,  during  the  trial,  and  on  the  twenty- fourth  day 
of  January,  1888 ;  that  Freeman  there  stated  that  he 
was  a  juror  in  the  Kennedy  case ;  that  the  evidence  was 
nearly  all  in,  and  clearly  showed  that  defendant  killed 
his  wife;  that  a  Dubuque  jury   ought  to  have  nerve 
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enough  to  hacg  Kennedy  ,  and  that  the  jury  would  be 
** damned  cowards"  if  they  didn't  hang  him.  Lucas 
farther  stated  that  Freeman  remained  in  his  saloon  from 
twenty  to  thirty  minutes ;  that  he  was  not  perceptibly 
drunk,  but  drank  in  his  saloon.  An  attorney  for 
defendant  states  under  oath  that  at  two  o'clock  in  the 
afternoon  of  January  24,  1888,  Freeman  came  into  the 
court-room  *'ina  condition  of  beastly  drunkenness ; " 
and  that  in  consequence  of  his  condition  the  court  was 
adjourned  until  the  next  morning.  The  affidavit  of 
Freeman  was  filed  on  behalf  of  the  state,  and  he  was 
examined  orally  on  the  application  of  defendant.  The 
state  also  filed  the  affidavit  of  nine  of  the  remaining 
eleven  jurors,  and  of  the  attorney  for  the  state,  and  also 
a  second  affidavit  of  Lucas.  In  that  affidavit  Lucas 
states,  in  substance,  that  he  was  not  present  during  the 
trial,  and  did  not  know  any  of  the  jurors  ;  that  he  does 
not  know  Freeman,  and  does  not  know  that  he  ever  saw 
him  ;  that  he  does  not  know  whether  the  man  referred 
to  in  his  first  affidavit  was  a  juror  or  not ;  that  during 
the  trial  the  case  was  talked  about  by  men  in  his  saloon, 
but  he  paid  but  little  attention  to  the  conversation  ;  but 
when  an  evening  paper  stated  that  one  of  the  jurors  was 
drank  his  attention  was  called  to  what  was  said  in  the 
saloon  in  the  forenoon,  and  that  he  knows  nothing 
further  about  the  man  who  was  talking  having  been  a 
juror.  A  third  affidavit  of  Lucas  was  filed  by  defend- 
ant, in  which  he  states  that  he  did  pay  especial  attention 
to  what  the  man  who  claimed  to  be  a  juror  said,  and  that 
he  was  called  Freeman.  In  view  of  the  contradictions 
in  the  Lucas  affidavits,  and  in  view  of  the  further  fact 
that  Freeman  swears  that  he  does  not  know  where  the 
saloon  of  Lucas  is,  but  does  know  that  he  was  not  in  any 
saloon  on  Locust  street  on  the  day  in  question,  but 
little  weight  can  be  given  to  what  Lucas  says.  From 
the  various  affidavits  and  other  matters  of  record  we 
learn  that  the  jury  was  empaneled  on  the  seventeenth 
day  of  January,  1888 ;  that  the  cause  was  being  tried 
from  that  time  until  the  next  Saturday ;  that  on  that 
day  court  adjourned  until  the   forenoon  of  the  next 
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Monday ;  that  the  jury  met  at  that  time,  but  further 
proceedings  were  postponed,  on  account  of  the  sickness 
of  an  attorney  for  defendant,  until  two  o'clock  in  the 
afternoon  of  Tuesday  the  twenty-fourth  day  of  January ; 
that  Freeman  had  been  subject  to  attacks  of  a  heart 
trouble  for  many  yeara  ;  that  on  the  night  of  Monday, 
the  twenty-third  of  January,  he  suffered  an  attack  of 
the  kind  named,  and  was  unable  to  sleep ;  that  he  was 
sick  and  unable  to  eat  his  breakfast,  Tuesday  morning ; 
that  between  ten  o'clock  that  morning  and  noon  he 
drank  *'a  big  glass"  of  whiskey,  and  **  two  ponies"  of 
whiskey, — a  **pony"  of  whiskey  being,  as  stated  by 
counsel  for  defendant,  a  "  half-price  drink."  Freeman 
remained  somewhat  under  the  influence  of  the  liquors 
he  had  drunk  until  three  o'clock  of  Tuesday  afternoon. 
He  drank  no  other  liquor  during  the  trial  excepting  a 
glass  of  beer  during  the  first  week.  He  and  nine  other 
members  of  the  jury  unite  in  stating  that  he  was  not 
intoxicated,  nor  under  the  influence  of  intoxicating 
liquor  to  any  extent  whatever,  during  any  of  the  ses- 
sions of  court  while  the  trial  was  being  had.  It  is  urged 
by  counsel  for  defendant  that  while  Freeman  may  have 
been  "physically  sober"  when  the  trial  was  resumed  on 
Wednesday,  yet  his  mind  may  have  been,  and  probably 
was,  still  to  some  extent  under  the  influence  of  the 
liquor  he  drank  the  day  before.  But,  although  the 
condition  suggested  by  counsel  was  possible,  there  is 
nothing  in  the  record  which  tends  to  show  that  it  did 
in  fact  exist ;  while  there  is  much  which  tends  to  show 
that  it  did  not.  In  addition  to  the  affidavits  of  jurors, 
we  have  the  presumption  which  must  necessarily  be 
indulged  in  favor  of  the  action  of  the  court.  The  con- 
dition of  the  juror  at  two  o'clock  in  the  afternoon  of 
Tuesday  was  specially  called  to  the  attention  of  the 
court,  and  steps  were  taken  to  prevent  a  repetition.  It 
is  fair  to  presume  that  the  condition  of  the  juror  was 
noticed  by  the  court  when  the  trial  was  resumed  on 
Wednesday,  and  that  it  was  then  satisfactory.  It  would 
indeed  be  an  intolerable  wrong  to  compel  a  person 
accused  of  crime  to  abide  the  decision  of  a  drunken 
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juror,  but  it  does  not  appear  that  defendant  has  suffei*ed 
that  wrong.  The  case  is  not  different  in  principle  from 
several  in  which  this  court  has  held  that  the  drinking 
of  intoxicating  liquors  by  a  juror  during  an  adjourn- 
ment of  court  would  not  authorize  the  setting  aside  of 
the  verdict,  ^aie  v.  Livingston^  64  Iowa,  560;  State 
V.  Bruce^  48  Iowa,  536,  and  cases  therein  cited.  We 
therefore  conclude  that  the  ground  of  the  motion  under 
consideration  was  not  well  taken. 

V.     There  is  no  direct  evidence  of  the  guilt  of  the 
defendant  of  the  crime  of  which  he  was  convicted.     The 

,  evidence  relied  upon  by  the  state  is  circum- 

'  oiroamstantiai  stautial.     It  appears  that    the    defendant 

and  the  murdered  woman  had  been 
married  twenty-two  years  at  the  time  of  her  death. 
At  that  time  they  were  living  upon  a  farm  a  few  miles 
northwest  of  Dubuque,  which  had  been  their  home 
for  nineteen  years.  They  had  five  children,  of  whom 
John,  aged  sixteen  years,  was  the  eldest;  Susie  was 
thirteen  years  of  age ;  James  was  ten ;  Charlie  was 
seven;  and  Frank  was  five.  They  were  engaged  in 
supplying  milk  for  the  Dubuque  market,  and  kept  a 
number  of  cows,  and  much,  if  not  most,  of  the  work 
was  done  by  Mrs.  Kennedy.  She  owned  the  cows,  while 
her  husband  owned *the  farm.  For  some  time  prior  to 
the  date  of  the  murder,  Kennedy  and  his  wife  led 
turbulent  lives.  Each  was  in  the  habit  of  drinking 
intoxicating  liquors  to  excess,  and  both  seem  to  have 
been  quarrelsome  when  under  the  influence  of  liquor. 
On  several  occasions  Kennedy  struck  or  otherwise  mal- 
treated his  wife.  He  frequently  drove  her  from  the 
house,  and  compelled  her  to  remain  out  of  doors  among 
the  neighboring  hills  all  night.  On  one  occasion  he 
threw  her  down,  dragged  her  by  the  hair,  and  placed 
his  foot  upon  her  neck.  John  was  present,  and  tried  to 
release  his  mother,  but  was  unable  to  do  so  until  he 
severed  from  her  head  the  hair  which  was  within  his 
father^  s  grasp.  A  few  months  before  her  death  Mrs. 
Kennedy  absented  herself  from  home  for  several  days. 
On  the  twenty-third  day  of  April,  1887,  she  returned 
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from  Dubuque,  where  she  had  been  with  milk,  and  was 
met  by  her  husband.  He  accused  her  of  driving  the 
horses  too  fast,  and  cursed  her.  She  went  into  the 
house,  and  busied  herself  for  a  time  with  some  sewing, 
while  he  unharnessed  the  horses,  and  then  did  the  milk- 
ing. While  he  was  so  engaged  she  left  the  house  with 
a  cream  can,  saying  that  she  was  going  to  Habbercorn's 
for  sugar.  Habbercorn  kept  a  store  and  saloon  about 
two  miles  from  Kennedy's  in  a  northwesterly  direction. 
Mrs.  Kennedy  arrived  there  between  seven  and  eight 
o'clock  in  the  evening,  purchased  some  sugar  and 
whiskey,  and  had  the  latter  put  into  the  can.  She  drank 
some  beer,  and  left  between  ten  and  eleven  o'clock. 
From  the  fact  that  the  sugar  was  afterwards  found  in  an 
outbuilding  near  her  home,  and  the  can  was  found  on 
the  sill  of  a  hay-bam,  also  near  her  home,  and  near  a 
depression  in  the  hay,  it  is  surmised  that  Mrs.  Kennedy 
returned  to  her  home  on  Saturday  night  without  enter- 
ing it,  and  that  she  spent  the  night  in  the  barn.  She 
returned  to  Habbercorn's  about  nine  o'clock  Sunday 
morning,  and  procured  beer  and  whiskey.  She  left  there 
between  twelve  and  one  o'clock,  saying  that  she  must 
hurry  home.  She  was  last  seen  alive  about  one  o'clock, 
walking  or  running  on  a  road  which  led  in  a  north- 
easterly direction  along  the  Maquoketa  river.  This 
road  left  the  direct  road  to  Kennedy's,  and  continued  in 
a  southeasterly  direction  to  a  point  a  little  more  than 
half  a  mile  northeast  of  Kennedy's,  where  it  turned  in 
a  northeasterly  direction.  Other  roads  continued  that 
east  and  nortiieast  to  the  Peru  road,  which  led  to 
Dubuque-  When  Mrs.  Kennedy  was  last  seen,  she  was 
going  in  the  direction  of  the  point  in  the  river  road 
above  mentioned,  and  was  within  less  than  a  mile  of  it. 
Two  days  later  her  body  was  found  a  few  hundred  feet 
southwest  of  that  point,  and  nearly  on  a  line  from  it  to 
her  home.  When  Kennedy  finished  milking,  Saturday 
night,  he  left  home,  saying  he  was  going  to  Roab's  and 
to  Billmeyer's  saloons  to  look  for  Mrs.  Kennedy,  and 
that  if  he  found  her  he  should  kill  her.  Roab's  was 
some    two    miles   in   a   southeasterly    direction,    and 
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Billnieyer's  was  beyond  Habbercorn's  in  an  opposite 
direction.     It  is  uncertain  whether  Kennedy  knew,  when 
he  left  home,  where  his  wife  had  gone,  and  it  is  not 
probable  that  he  saw  her  that  night.     The  next  morning 
he  went  to  Dubuque,  and  on  the  way  talked  with  one 
Burton  in  regard  to  his  wife,  and  complained  that  she 
controlled  the  money.     He  returned  home  about  two 
o'clock  in  the  afternoon,  under  the  influence  of  liquor, 
and  cross.     He  left  home  about  four  o'clock  in  the  aiter- 
noon,  saying  that  he  was  going  over  to  Scharf  s,  where 
John  was  at  work,  to  collect  his  wages,  and  if  he  found 
his  wife  he  should  kill  her.     Scharf  kept  a  saloon  some- 
thing over  two  miles  east  and  half  a  mile   south  of 
Kennedy's,  on  the  Peru  road.     Kennedy  arrived  there 
after  four  o'clock,  and  remained  until  after  six.     While 
there  he  drank  whiskey  several  times.     He  left  between 
six  and  seven  o'clock,   going  northwest  on  the  Peru 
road,  and  was  seen  to  pass  some  houses  a  short  distance 
from  Scharf  s.    He  was  not  seen  between  seven  and  nine 
o'clock,  and  was  next  seen  at  his  home  by  his  son  James. 
It  was  about  three  miles  by  the  roads,  from  the  point  on 
the  Peru  road  where  he  was  last  seen,  to  the  bend  in  the 
river  road  already  mentioned,   and    about   two  miles 
across  the  fields.     He  claims  to  have  left  the  Peru  road 
soon  after  he  was  last  seen  in  it,  and  to  have  returned 
through  the  fields  to  a  railway  crossing  southeast  of  his 
home,  from  which  he  could  see  persons  on  both  the  rail- 
road and  wagon  road  from  Dubuque;  that  he  remained 
there  for  some  time,  watching  for  his  wife ;  and  that  he 
went  from  there  home.     If  this  claim  be  true,  it  is  not 
probable  that  Kennedy  committed  the  murder ;  but  the 
claim  is  not  corroborated.     On  the  contrary,  some  of 
the  established  facts  tend  to  contradict  it.    At  about 
nine  o'clock  Sunday  evening  Mary  Lea  heard  a  woman 
scream  twice  in  the  direction  in  which  Mrs.  Kennedy's 
body  was    afterwards   found.     She  had    known    Mrs. 
Kennedy  ever  since  she  could    remember;  knew  her 
voice ;  had  heard  her  scream  before,  and  recognized  her 
voice  in  the  screams.     The  first  scream  was  loud;  the 
second  was  as  long  as  the  first,  but  not  so  loud.    The 
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place  where  the  mnrder  was  committed  was  not  quite 
half  a  mile  from  Kennedy's  house.  He  reached  home 
between  nine  and  ten  o'clock.  When  he  entered  the 
house  James  was  sitting  up,  and  saw  blood  on  his 
father's  face.  Kennedy  asked  for  a  towel,  but  before 
James  could  get  one  he  wiped  his  face  and  hands  on  a 
tick  which  hung  over  a  pole  in  the  kitchen.  He  and 
James  went  out  to  milk,  and  while  there  he  asked  James 
if  he  could  get  along  without  his  mother,  and  then  said 
he  guessed  they  could.  During  the  afternoon  of  Tues- 
day one  Fallhopper  found  the  body  of  Mrs.  Kennedy. 
He  did  not  recognize  it,  and  did  not  know  that  she  was 
missing.  In  notifying  the  people  of  that  vicinity  of 
what  he  had  found,  he  informed  Kennedy,  but  did  not 
describe  the  body,  nor  the  clothing.  Kennedy  made  no 
answer  to  Fallhopper,  and  did  not  go  to  the  body,  but 
went  three-fourths  of  a  mile  in  the  opposite  direction, 
to  a  mine,  where  Burton  was  at  work.  He  then  told 
Burton  and  one  Coffin  that  there  was  a  body  found  up 
by  the  river,  and  from  the  description  of  the  shawl  he 
thought  it  was  his  wife.  A  day  or  two  after  the  finding 
of  the  bodv,  defendant  was  arrested,  and  his  clothes 
worn  the  night  of  the  murder  were  taken  from  him. 
Blood-stains  were  found  on  his  stockings  and  the  wrist- 
bands of  his  shirt,  and  what  seemed  to  be  similar 
stains  were  found  on  his  pantaloons.  The  tick  on  which 
his  son  had  seen  him  wipe  his  face  was  found  to  be 
stained  with  blood.  At  the  time  of  the  murder  a  car- 
penter named  Fanning  lived  at  Kennedy's,  and  kept  in 
the  pantry  an  unlocked  box  containing  tools.  On  the 
Monday  preceding  the  murder  Fanning  left  tools  at 
Kennedy's,  aud,  among  them,  an  inch  chisel  and  another. 
At  about  four  o'clock  of  the  next  Sunday,  i.  «.,  the  day 
of  the  murder,  he  looked  for  the  inch  chisel,  bat  did  not 
find  it.  Some  time  during  the  next  week  he  found  the 
handle  of  the  inch  chisel,  but  did  not  find  the  blade. 
At  that  time  he  also  missed  another  chisel-blade. 
Other  facts,  which  are  not  of  sufficient  importance  to 
enumerate,  but  which  tend  to  sustain  the  theory  of  the 
state,  were  also  proven.     Counsel  for  defendant  place 
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mnch  stress  upon  the  fact  that  the  state  failed  to  show 
where  Mrs.  Kennedy  was  from  one  o'clock  to  nine  of 
Sunday  afternoon,  and  that  it  has  failed  to  show  that 
defendant  knew  where  she  was  daring  that  time.  But 
the  time  and  place  of  the  murder  were  shown,  and  it  is 
also  shown  that  Kennedy  could  have  committed  the 
crime.  If  the  evidence  for  the  state  was  reliable,  there 
is  room  for  little,  if  any,  doubt  as  to  the  guilt  of  defend- 
ant. It  was  the  province  of  the  jury  to  determine  the 
value  and  weight  of  the  evidence.  They  have  said  by 
their  verdict  that  it  proves  the  guilt  of  defendant  beyond 
a  reasonable  doubt,  and  we  do  not  feel  authorized  to 
say  that  the  verdict  is  so  unsupported  by  the  evidence 
as  to  justify  us  in  setting  it  aside.   . 

VL  The  record  discloses  numerous  objections  made 
by  defendant  to  the  introduction  of  evidence,  and  num- 
erous exceptions  to  rulings  of  the  court,  including  the 
refusing  to  give  certain  instructions,  and  the  giving  of 
others.  We  have  examined  all  rulings  of  which  com- 
plaint is  made  with  the  care  which  the  importance  of 
this  case  demands.  Very  few  of  the  rulings  are  dis- 
cussed by  counsel.  It  is  sufficient  for  us  to  say  that  we 
discover  no  error  of  a  nature  to  prejudice  the  defendant. 
He  seems  to  have  had  a  fair  and  impartial  trial.  The 
charge  of  the  court  to  the  jury  was  quite  favorable  to 
him,  and  fairly  submitted  the  theory  of  the  defense. 
We  conclude  that  the  judgment  of  the  district  court 
cannot  be  disturbed.    It  is  therefore 

Affikmeb. 
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The  Keokuk  ai^d  Northwestern  Railway  Company 

V.  Donnell  et  al. 

1.  Iiijunotion :  of  ad  quod  damnum  fbockbdino  :  adbquatb 
BBMXDY  AT  LAW.  Defendants  began  an  cLd  quod  damnum  proceed* 
ing  against  plaintiff  to  recover  the  value  of  certain  land  occupied 
in  the  construction  of'  plaintiff  *b  road.  Plaintiff  in  this  action 
sought  to  enjoin  defendants  from  prosecuting  that  action  on  the 
grounds  that  defendants  had  conveyed  the  right  of  way  to  another 
company,  and  that  plaintiff  had  become  possessed  of  that  com' 
pany's  right  through  the  foreclosure  of  a  mechanic's  lien ;  that 
plaintiff  had  paid  defendants  for  the  right  of  way ;  that  defend- 
ants' right  to  sue  for  the  value  of  the  land  was  barred  by  the 
statute  of  limitations  ;  and  that  they  were  estopped  by  the  judg- 
ment in  the  mechanic's  lien  case,  and  by  their  own  acts,  from 
prosecuting  that  suit.  Held  that  all  questions  raised  by  these 
issues,  as  well  as  the  question  whether  the  right  of  way  had  been 
lost  by  abandonment,  could  be  raised  and  tried  in  the  ad  quod 
damnum  proceeding,  which  is  an  adequate  remedy  at  law,  and 
that,  therefore,  equity  had  no  jurisdiction  to  grant  the  injunction. 

2.  Appeal:  fbacticb  :  question  of  bquttablb  jurisdiction.  Upon 
the  appeal  to  this  court  of  an  equity  case,  in  the  absence  of  any 
objection  based  upon  the  want  of  equitable  jurisdiction  by  reason 
of  the  fact  that  there  is  a  plain,  adequate  and  complete  remedy  at 
law,  this  court  will  raise  the  objection  of  its  own  motion,  and  dis- 
miss the  petition. 

3.  Former  Adjudioation :  dismissal  fob  want  of  jubisdigtion. 
Decrees  and  judgments  estop  the  parties  thereto  only  when  based 
on  the  merits  of  the  case.  Consequently,  though  there  has  been  a 
decree  against  the  plaintiff  on  the  merits  in  an  equity  case  in  the 
district  court,  but  upon  appeal  to  this  court  the  petition  is  dis- 
missed on  the  ground  that  equity  has  no  jurisdiction,  the  dismissal 
will  be  without  prejudice  to  plaintiff's  rights  to  recover  on  the 
same  cause  in  an  action  at  law. 

Appeal  from  Lee  District  Court — Hon.  J.  M.  Casey, 

Judge. 

Filed,  May  8,  1889. 

Action  in  chancery  to  restrain  defendants  from 
prosecuting  an  ad  quod  damnum  iiroceeding  to  recover 
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the  value  of  certain  land  occapied  in  the  construction  of 
plaintiff's  railroad.  Defendants  answered  the  petition, 
setting  up  matters  in  defense,  and  asking  that  the  plain- 
tiff's  petition  be  dismissed.  After  a  trial  upon  the 
merits  a  decree  was  entered,  in  effect  declaring  that 
plaintiff  had  no  right,  title,  interest,  easement  or  right 
of  way  upon  the  land  involved  in  the  action,  and  that 
defendant  Donnell  is  the  absolute  owner  thereof  in  fee 
simple,  which  is  not  subject  to  an  easement  or  right  of 
way  for  plaintiff's  railroad,  and  that  plaintiff's  petition 
be  dismissed.    From  this  decree  plaintiff  appeals. 

J).  F.  Miller^  J9r.y  and  P.  Trirable^  for  appellant 

Anderson  dk  Davis^  for  appellees. 

Beok,  J.— I.    The  defendant  W.  A.  Donnell  insti- 
tuted ad  qtiod  damnum  proceedings  to  recover  damages 

for  the  occupation  of  the  right  of  way  by 
'  of  ad  quod  *    plaintiff '  s  railroad  of  certain  lands  owned  by 

damnam  pro-  •' 

oeedtog^  Mm.  A  jury  was  empaneled  by  the  sheriff 
rraaedy  at  to  assess  defendant' s  damages  in  the  manner 
prescribed  by  the  statute.  Thereupon 
plaintiff  brought  this  action  to  enjoin  and  restrain  the 
ad  qtu>d  damnum  proceedings,  on  the  ground  that  they 
are  wrongful  and  unauthorized  by  law,  and,  if  judg- 
ment be  had  thereon,  it  would  be  a  cloud  upon  plain- 
tiff 's  title  to  the  right  of  way,  and  it  has  no  adequate 
remedy  at  law.  Plaintiff  bases  its  claim  to  the  right  of 
way  over  defendant's  lands,  or  the  right  to  occupy  them 
for  the  purposes  of  its  railroad,  upon  the  following 
facts:  "  In  1869  defendant  Donnell  and  his  wife  united 
in  a  deed  to  the  Keokuk  &  Minnesota  Kail  way  Com- 
pany, conveying  a  part  of  the  land  in  question  in  this 
suit  for  the  right  of  way  of  a  railroad  to  be  built  by  that 
company.  A  writing  upon  the  face  of  the  deed  declares 
that  it  is  not  to  be  called  for  until  the  road  is  built  and 
running  through  the  land."  AU  the  right  of  this  rail- 
road company  to  the  lands  was  sold  to  a  trustee  under  a 
judgment   obtained    on   a   proceeding   to   foreclose  a 
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mechanic's  lien,  and  the  trustee  afterwards  conveyed 
the  right  of  way  to  plaintiff,  which,  in  1880,  entered  upon 
the  land,  and,  with  the  knowledge  and  consent  of 
def fondant  Donnell,  constructed  its  railroad.  It  is 
alleged  in  the  petition  that  plaintiff  paid  defendant  the 
damages  assessed  by  arbitrators  for  the  occupation  of 
this  part  of  the  lands  by  the  railroad.  In  an  amended 
petition  it  is  alleged  that,  as  plaintiff's  ad  quod 
damnum  proceeding  was  not  commenced  within  five 
years  after  the  lands  were  first  occupied,  they  ar^  barred 
by  the  statute  of  limitations ;  and  it  is  further  alleged 
in  this  pleading  that  plaintiff  caused  the  right  of  way 
held  by  the  other  railroad  company  to  be  condemned, 
and  under  such  proceedings  acquired  it.  It  is  also 
alleged  that  the  enforcement  of  any  agreement  to  pay 
defendant  damages  on  account  of  the  occupation  of  the 
lands  by  the  railway  company  is  barred  by  the  statute 
of  limitations.  Defendants,  in  an  amended  answer, 
allege  that  the  right  of  way  which  plaintiff  claims  to 
have  acquired  under  the  other  company  was  by  it 
abandoned,  and  it  retained  no  rights  thereto.  It  is 
shown  by  defendant's  answer  that,  in  the  proceedings 
sought  to  be  enjoined  in  this  case,  defendant's  damages 
for  the  occupation  of  his  lands  by  the  railroad  were 
assessed  at  the  sum  of  $2,234,  and  plaintiff  appealed 
from  such  assessment  to  the  district  court.  Defendants 
also  allege  in  their  answer  that  there  is  no  equity  in 
plaintiff's  petition.  An  amended  abstract  filed  by 
appellee,  which  is  not  denied,  and  must  therefore  be 
taken  as  admitted,  shows  that  the  defendants  were  not 
parties  to  the  proceeding  to  enforce  a  mechanic's  lien, 
under  which  plaintiff  claims  to  have  acquired  the  right 
of  way. 

II.  In  our  opinion,  plaintiff  has  a  plain,  complete 
and  adequate  remedy  at  law  against  the  threatened 
assessment  of  damages,  if  it  be  illegal  or  unauthorized 
by  law  for  any  of  the  causes  and  reasons  set  up  and 
alleged  in  its  petition.  If  defendant  conveyed  the 
right  of  way  to  the  other  railroad  company,  and  the 
plaintiff  by  the  mechanic's  lien  proceedings  acquired 
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that  right  of  way,  which  had  not  been  abandoned,  but 
conferred  the  right  upon  plaintiff  to  the  occupancy  of 
the  land,  these  matters  could  have  been  pleaded  and 
established  as  a  defense  to  the  ad  quod  damnum  pro- 
ceedings commenced  by  defendant.  They  present 
simple  questions  .of  title  to  the  right  of  way, — plaintiff 
claiming  that  it  owns  the  right  of  way ;  defendants 
insisting  that  they  have  never  parted  with  that  right. 
Issues  involving  these  facts  and  defenses,  if  established 
in  plaintiff '  8  favor,  would  defeat  defendants'  ad  quod 
damnum  proceeding.  All  question  as  to  the  effect  of 
the  judgment  in  the  mechanic's  lien  proceedings,  and  in 
fact  all  other  questions  involved  in  the  issue  as  to  the 
ownership  of  the  right  of  way,  could  be  properly  con- 
sidered and  determined  in  the  ad  quod  damnum  pro- 
ceedings. The  same  remarks  may  be  made  as  to  the 
questions  involving  the  abandonment  of  the  right  of 
way,  the  statute  of  limitations  and,  indeed,  as  to  all 
questions  which  pertain  to  the  ownership  of  the  right  of 
way  or  rights  to  the  occupancy  thereof.  See  1  High, 
Inj.  [2  Ed.]  sees.  629-644;  Mills,  Em.  Dom.,  sees.  160, 
161 ;  Central  Iowa  Ry.  Co.  v.  Railway  Co.^  57  Iowa,  249. 
III.  Plaintiff  insists  that  defendants  are  estopped 
to  deny  its  right  to  the  occupancy  of  the  right  of  way. 
But  the  doctrine  and  rules  in  estoppel  are  not  alone 
recognized  and  enforced  in  a  case  in  chancery.  They 
may  be  pleaded  and  established  to  support  actions 
at  law  or  defenses  thereto.  If  defendant  entered  into 
any  contract,  received  any  sum  as  damages,  or  did  any 
act  recognizing  plaintiff's  right  to  the  occupancy  of  the 
land,  these  matters  may  be  shown  in  the  ad  quod 
damnum  proceedings  to  defeat  him  of  recovery.  An 
action  at  law  may  be  defeated  by  showing  that  plaintiff 
has  recognized  by  his  acts  or  admitted  by  his  declarations 
that  his  own  claim  is  not  well  founded,  or  that  defend- 
ant is  in  fact  the  owner  of  the  property  involved  in  the 
suit  which  plaintiff  seeks  to  recover.  That  is  just  this 
case.  Defendant  claims  in  the  ad  quod  damnum  pro- 
ceeding to  recover  the  value  of  the  land  occupied  by  the 
right  of  way.     Plaintiff  insists  that  it  is  the  owner  of  the 
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right  of  way,  and  that  defendant  has  in  law,  by  his  acts 
and  declarations,  admitted  its  ownership.  The  issues 
thus  formed  may  be  tried  at  law  in  the  ad  quod  damnum 
proceedings.  Plaintiff,  therefore,  has  a  plain,  adequate 
and  certain  remedy  in  that  action.  If  all  the  issues 
which  are  decisive  of  the  case  are  triable  in  the  ad  quod 
damnum  proceedings,  plaintiff  has  a  plain,  adequate, 
and  complete  remedy  in  the  courts  of  law,  and  must 
pursue  it,  instead  of  appealing  for  relief  to  the  court  of 
chancery.  The  issues  involved  in  the  cause  of  action  of 
plaintiff,  and  the  defenses  thereto,  being  cognizable  at 
law,  ought  to  be  tried  according  to  the  rules  and  practice 
prevailing  in  the  law  courts.  These  familiar  elementary 
doctrines  do  not  demand  in  their  support  the  citation  of 
authorities. 

From  these  considerations  it  appears  that  the  district 
court,  sitting  in  equity,  had  no  jurisdiction  of  this  case. 

This  objection  was  raised  by  the  allegations  of 

'  pratuce':        the  auswers,  to  the  effect  that  there  was  no 

eq^bhj^       equity  in  plaintiff's  petition.    But  in  the 

absence  of  any  pleading  raising  the  objection 

based  upon  the  want  of  jurisdiction  by  reason  of  the 

fact  that  there  is  a  plain,  adequate  and  complete  remedy 

at  law,  or  the  absence  of  objection  in  any  form  based 

upon  this  fact,  this  court  will  itself,  sua  sponte^  raise  the 

objection.     Story,  Eq.  PI.,  sec.  481. 

The  petition  of  plaintiff  will  be  dismissed.  But  as 
the  decision  is  not  based  upon  the  merits  of  the  case,  and 

the  rights  of  the  parties  are  in  no  way 
'  dicau^  f  d£-  determined  by  this  decision,  it  will  not 
wJSt  of*'  affect  the  right  of  plaintiff  to  resist  at  law 
the  claim  of  defendants  to  compensation  for 
the  appropriation  of  their  lands  for  the  uses  of  plain- 
tiff's  railroad.  Decrees  in  chancery  and  judgments  at 
law  only  estop  the  parties  thereto  when  based  upon  the 
consideration  of  the  merits  of  the  case.  The  dismissal 
of  a  case  because  the  court  in  which  it  is  pending  has 
not  jurisdiction  thereof  cannot  defeat  recovery  upon  the 
same  cause  of  action,   when    a  suit  is  brought  in   a 
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forum  possessing  jurisdiction  to  try  it.  We  will  not 
be  expected  to  cite  books  to  support  this  elementary- 
doctrine.  The  decree  of  the  court  below,  in  effect,  cuts 
off  all  right  of  the  plaintiff  to  resist  defendants'  claim  to 
damages.  It  was  probably  based  upon  the  merits  of  the 
case,  which  are  not  determined  by  us.  The  decree  dis- 
missing plaintiff's  petition,  which  will  be  entered  in  this 
court,  will  be  without  prejudice  to  plaintiff  to  make 
defense  to  the  ad  quod  damnum  proceedings  instituted 
by  defendants. 

Affibheb. 


Ridley  et  al.  v.  Doughty, 

Tftzation :   bbduction  of  assessment  by  buperyisobs  :   dtttt  oy 

AUDITOR :      REMEDY     OF     TAX-PAYER :      MANDAMUS.        Where    tho 

board  of  supervisors,  acting  as  a  board  of  equalization,  directs  that 
the  assessed  value  of  realty  in  a  certain  town  be  reduced  a  certain 
per  cent.,  and  the  county  auditor  fails  and  refuses,  upon  demand, 
to  enter  the  property  in  said  town  in  the  tax-lists  at  the  reduced 
and  equalized  assessment,  owners  of  real  estate  in  the  town,  who 
have  not  yet  paid  their  taxes,  may  proceed  against  the  auditor  by 
mandatnua  to  compel  him  to  comply  with  the  law  in  that  regard. 
(See  Ck>de,  sees.  882,  836, 837.)  He  has  no  discretion  in  the  matter, 
and  the  tax-payers  are  not  deprived  of  the  remedy  by  mandamus 
on  the  ground  that  they  have  an  adequate  remedy  at  law  or 
by  injunction  ;  for  those  remedies  would  not  afford  the  relief 
sought,  and  to  which  they  are  entitled,  to- wit,  the  correction  of  the 
tax-list. 

Appeal  from    Emmet   District    Court — Hon.    Lot 

Thomas,  Judge. 

Piled,  May  8,  1889. 

Action  of  mandamus  to  compel  defendant  to 
make  certain  corrections  in  the  tax-list.  Demurrer  to 
the  petition.    Demurrer  sustained,  and  plaintiffs  appeal. 
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Boper  &  Allen,  for  appellants. 

/.  O.  Myerly,  for  appellee. 

Given,  C.  J. — I.  The  petition  shows  that  the  defend- 
ant is  auditor  of  Emmet  county,  and  that  the  plaintiffs 
each  own  severally  certain  real  estate  in  the  incorporated 
town  of  Estherville  in  said  county;  that  said  real  estate 
was  regularly  assessed  for  the  year  1887,  and  that  at 
their  general  meeting  the  board  of  supervisors,  in  equal- 
izing the  assessments  of  said  county,  duly  directed  that 
the  assessed  values  of  realty  within  said  town  be 
decreased  forty-four  per  cent. ;  that  the  defendant,  dis- 
regarding said  equalization,  made  up  the  tax-lists  for 
1887  by  placing  said  property  therein  at  the  valuation 
placed  by  the  assessor,  instead  of  said  decreased  valuation; 
that  August  7,  1888,  the  plaintiffs  demanded  in  writing 
of  the  defendant  that  he  correct  said  tax-list  by  reducing 
the  valuation  of  their  said  real  estate  forty-four  per  cent., 
which  he  refused  to  do,  wherefore  they  ask  a  peremptory 
writ  of  mandamus  commanding  the  defendant  to  make 
said  correction.  The  defendant  demurs  on  the  grounds 
that  it  appears  by  the  petition  that  the  plaintiffs  have  a 
plain,  speedy  and  adequate  remedy  in  the  ordinary 
course  of  law,  and  that  the  act  sought  to  be  enforced  is 
discretionary  with  the  defendant.  It  is  claimed  that 
the  petition  fails  to  show  that  the  taxes  have  not  been 
fully  paid,  and  that,  unless  this  appear,  the  plaintiff's 
remedy  is  by  suit  to  recover  for  taxes  illegally  or  erro- 
neously assessed  and  collected.  The  action  is  not  to 
recover  a  money  judgment,  but  to  compel  a  correction 
of  the  tax-list.  Reading  the  petition  in  the  light  of  the 
wrong  complained  of,  and  the  relief  asked,  we  think  it 
fairly  appears  that  the  taxes  have  not  been  paid.  It  is 
claimed  that  if  the  taxes  have  not  been  paid  the  plain- 
tiffs have  an  ample  remedy  by  injunction.  Injunction 
would  not  afford  the  relief  demanded,'  to- wit,  the  cor- 
rection of  the  tax-list.  The  plaintiffs  have  not  a  "plain, 
speedy  and  adequate  remedy  in  the  ordinary  course  of 
the  law/'  for  the  correction  of  the  tax-list. 
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II.  Section  832,  Code,  authorizing  equalization  by 
the  county  board,  provides  that  it  shall  be  ''substantially 
as  the  state  board  equalize  assessments  among  the  sev- 
eral counties  of  the  state."  Section  836  provides: 
"The  county  auditor  shall  add  to  or  deduct  from  the 
valuation  of  each  parcel  of  real  property  in  his  county 
the  required  percentage;"  and  section  837,  that  in 
transcribing  the  assessments  he  shall  enter  the  "number 
of  town  lots  and  value."  Taking  these  provisions 
together,  it  is  clear  that  it  is  the  duty  of  the  auditor  to 
enter  in  the  tax-list  the  valuation  upon  which  the  tax  is 
estimated  and  collected.  This  is  an  imperative  duty, 
about  which  the  auditor  has  no  discretion,  and  if  he  has 
erroneously  entered  the  wrong  valuation,  the  authority 
to  correct  it  is  given  him  in  section  841  of  the  Code. 
The  district  court  erred  in  sustaining  the  demurrer,  and 
the  ruling  is  reversed,  and  the  case  remanded. 

Bevebsed. 
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McMahon  V.  The  Travelers'  Insurance  Company. 

Xnauranoe :  against  accident  :  non-payment  of  premium  instaU/- 
MENTS :  FOBFEITUBB :  NOTICE :  WAIVER.  M.  was  an  employe  of  a 
railroad  company,  and  he  procured  of  the  defendant  an  accident 
insurance  policy  payable  to  his  wife,  the  plaintiff.  The  policy 
insured  him  for  four  consecutive  periods  of  two,  two,  three  and 
five  months,  respectively,  from  April  21,  1887,  and  to  pay  the 
premiums  he  gave  to  defendant  an  order  on  the  railroad  company 
for  the  payment  of  five  dollars  out  of  his  wages  for  each  of  the 
months  of  May,  June,  July  and  August,  1887,  and  it  was  expressly 
provided  in  the  contract  that  each  of  the  four  payments  was  to  be 
applied  only  to  its  corresponding  insurance  period,  and  that  *'all 
claims  for  injuries  effected  during  any  period  for  which  its  respect- 
ive premium  has  not  been  actually  paid  shall  be  forfeited  to  the 
company.*'  The  railroad  company  received  the  order  and  placed  it 
on  file  as  a  voucher,  and  paid  the  five  dollars  out  of  M.*s  wages  for 
the  month  of  May,  but  it  never  formally  accepted  the  order.  The 
defendant,  on  or  before  June  21,  demanded  of  the  railroad  com- 
pany the  five  dollars  for  that  month,  but  payment  was  refused  on 
the  ground  that  M.  was  no  longer  in  that  company's  employment ; 
but  he  was  in  fact  in  its  employment,  though  on  another  division, 
and  he  drew  all  of  his  earnings  for  the  month  of  June  ;  and  on  the 
twenty-ninth  of  that  month  he  wrote  to  the  defendant  to  cancel  his 
policy,  as  he  did  not  wish  to  carry  it  longer.  Defendant  did 
not,  however,  cancel  the  policy  nor  return  the  order  to  M.  On  the 
eighteenth  of  July  following  M.  was  killed  by  an  accident,  and 
plaintiff  drew  all  the  wages  due  him.    Held — 

1)  That  the  order  on  the  railroad  company  did  not  amount  to 
a  payment  of  the  premium,  and  that  M.  was  insured  only  for 
the  first  period  of  two  months,  for  which  the  premium  was 
actually  paid ;  which  time  expired  prior  to  his  death. 

(2)  That  since  M.  had  directed  the  cancellation  of  the  policy, 
and  drew  all  his  wages  for  the  month  of  June,  it  is  evident 
that  he  intended  to  terminate  it,  and  considered  it  no  longer 
in  force,  and  that  he  had  actual  notice  that  the  payment  of 
the  premium  for  June  had  not  been  made.  Hence  the  plain- 
tiff has  no  ground  to  complain  that  defendant  did  not  notify 
him  of  the  railroad  company's  failure  to  make  the  second 
payment. 
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(8)  That  defendant's  right  to  claim  a  forfeiture  was  not  waived 
by  its  failure  to  cancel  the  policy  and  return  the  order ;  for, 
had  the  cancellation  been  waived,  and  M.  lived,  and  the 
third  payment  been  made,  the  policy  would  have  been  in 
force,  by  its  terms,  during  the  third  period,  regardless  of  its 
condition  during  the  second. 

Appeal  from   Des   Moines    District    Court.  —  Hon. 

Charles  H.  Phelps,  Judge. 

Piled,  May  8,  1889. 

Action  to  recover  an  amount  alleged  to  be  due  on 
a  policy  of  insurance  issued  by  defendant.  There  was 
a  trial  by  jury,  and  a  verdict  and  judgment  for  plaintiff. 
The  defendant  appeals. 

Power  eft  Huston^  for  appellant. 

Dodge  &  Dodge  and  A.  H.  Stutsman^  for  appellee. 

Robinson,  J. — On  the  twenty-first  day  of  April, 
1887,  the  defendant  issued  the  policy  in  suit.  The  por- 
tions of  that  policy  important  for  consideration  on  this 
appeal  are  as  follows:  ''The  Travelers'  Insurance 
Compimy  of  Hartford,  Conn.,  in  consideration  of  the 
warranties  in  the  application  for  this  policy,  and  of  an 
order  (for  moneys  therein  specified)  on  Chicago,  Bur- 
lington and  Quincy  Railroad  Company,  does  hereby 
insure  (subject  to  conditions  on  back  hereof,  not  waivable 
by  agents)  John  McMahon,  stone-mason,  for  the  period 
or  periods  specified  below,  beginning  at  noon  of  the  day 
this  policy  is  dated,  *  *  *  against  loss  by  travel, 
*  *  *  resulting  from  bodily  injuries  effected  during 
the  term  of  this  insurance,  through  external,  violent 
and  accidental  means,  which  shall,  independent  of  all 
other  canses,  immediately  or  wholly  disable  him  from 
transacting  any  and  every  kind  of  business  pertaining 
to  the  occupation  under  which  he  is  insured ;  or,  if 
death  shall  result  from  such  injuries  alone,  within 
ninety  days,  will  pay  two  thousand  dollars  to  Maggie 
McMahon,  wife. 
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^^SJxpress  Agreement.  The  payments  specified  in 
the  order  are  premiums  for  consecutive  periods  of  two, 
two,  three  and  five  months,  and  each  shall  apply  only 
to  its  corresponding  insurance  period.  All  claims  for 
injuries  effected  during  any  period  for  which  its  respect- 
ive premium  has  not  been  actually  paid  shall  be  for- 
feited to  the  company.     *    *    *" 

The  order  referred  to  in  the  policy  was  delivered  to 
defendant,  and  is  as  follows : 

"April  21,  1887. 
^^ChicagOy  Burlington  and  Quincy  Railroad  Company : 

''Pay  to  the  Travelers'  Insurance  Company  of 
Hartford,  Connecticut,  or  its  authorized  agent,  the  fol- 
lowing sums  out  of  my  wages  for  the  months  specified : 
(1)  Five  dollars  for  May,  1887;  (2)  five  dollars  for 
Jqne,  1887  ;  (3)  five  dollars  for  July,  1887  ;  (4)  five  dol- 
lars for  August,  1887.  These  sums  are  premiums  on  an 
accident  policy,  issued  to  me  by  the  said  company, 
bearing  the  same  date  and  number  as  this  order.  If  the 
agreements  and  conditions  of  said  policy  are  complied 
with,  the  first  payment  makes  said  policy  good  for  two 
months,  the  second  for  four  months,  the  third  for  seven 
months,  and  the  fourth  for  twelve  months,  respectively, 
from  said  date. 

"[Signature]  John  McMahon." 

The  order  was  sent  to  the  railroad  company  on  the 
twenty-first  day  of  May,  1887,  with  a  statement  called  a 
deduction  list,  showing  the  amount  owing  by  McMahon 
from  his  wages  for  May,  and  also  the  sums  due  from  other 
employes  of  the  company  to  defendant.  The  first  i)ay- 
ment  of  five  dollars  was  received  by  defendant  from 
the  railroad  company  on  the  eleventh  day  of  June,  1887. 
The  order  was  never  formally  accepted  by  the  last- 
named  company,  but  was  retained  by  it  as  a  voucher. 
On  or  before  June  21,  1887,  defendant  sent  to  the  rail- 
road company  a  deduction  list  for  that  month,  which 
showed  the  sum  of  five  dollars  to  be  due  from  the  wages 
of  McMahon.  This  was  returned  to  defendant,  with  the 
statement  that  McMahon  was  not  employed  by  the  rail- 
road   company.     No    further   attempt    was    made  by 
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defendant  to  collect  the  sum  due  from  McMahon,  and 
nothing  but  the  first  payment  of  five  dollars  was  ever 
made  on  the  order  or  for  the  policy.  The  policy  was 
not  canceled  by  defendant,  nor  was  the  order  returned 
to  McMahon.  It  appears  that  McMahon  was  in  fact 
employed  by  the  railroad  company  during  the  month  of 
June,  although  on  a  different  division  from  that  on 
which  he  was  at  work  prior  to  May  23.  He  drew  all  of 
his  earnings  for  the  month  of  June.  On  the  twenty- 
ninth  day  of  that  month  McMahon  wrote  to  the  general 
agent  of  defendant,  as  follows:  "I  have  left  John 
Smith' s  gang.  Tou  will  please  cancel  my  accident  pol- 
icy, as  I  don't  care  to  keep  it  any  longer." 

On  the  eighteenth  day  of  July  following  he  was 
run  over  by  the  cars  of  a  railway  train,  and  died  within 
a  few  minutes  from  the  injuries  received.  After  his 
death,  the  plaintiff  drew  from  the  railroad  company  all 
wages  due  him.  It  is  claimed  by  plaintiff  that  the 
policy  was  in  force  at  the  date  of  McMahon' s  death,  and 
that  defendant  is  liable  therefor  to  the  amount  of  the 
policy.  Defendant  denies  liability,  and  insists  that  the 
policy  was  not  in  force  by  reason  of  non-payment  of  the 
second  installment  due  by  the  terms  of  the  order.  It 
also  contends  that  certain  conditions  of  the  policy  were 
violated  by  deceased,  and  that  in  consequence  of  such 
violations  he  lost  his  life. 

I.  It  is  conceded  that  the  policy  in  suit  was  in  force 
from  the  twenty -first  day  of  April  to  the  twenty -first  day 
of  June,  1887,  that  being  the  first  of  the  four  consecutive 
periods  provided  for  in  the  policy.  There  is  little  or  no 
controversy  as  to  the  facts  material  to  this  appeal,  but 
the  parties  do  not  agree  as  to  the  effect  which  should  be 
given  them.  It  is  insisted  by  appellee  that  the  order 
which  formed  a  part  of  the  consideration  of  the  policy 
was,  in  effect,  both  an  order  and  an  assignment  of  parts 
of  the  wages  of  McMahon ;  that  there  was  an  implied 
undertaking  on  his  part  to  earn  wages  in  the  service  of 
the  railroad  company  to  meet  the  payments  when  due, 
and  that  he  performed  his  obligation  fully,  and  made 
complete  payment  when  he  earned  the  required  amount 
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of  money.  But  the  appellant  contends  that  the  policy 
contains,  in  effect,  four  contracts  of  insurance,  corres- 
ponding to  the  number  of  payments  provided  for  in  the 
order,  and  that  actual  payment  of  money  was  required 
before  the  contract  on  which  it  was  applied  would 
become  effectual.  It  is  evident  to  us  that  the  claims  of 
appellee  cannot  be  maintained.  The  policy  expressly 
provides  that  the  payments  specified  in  the  order  are 
premiums  for  the  four  consecutive  periods  named  ;  that 
each  payment  should  apply  only  to  its  coresponding 
insurance  period;  and  that  "all  claims  for  injuries 
effected  during  any  period  for  which  its  respective  pre- 
mium has  not  been  actually  paid  shall  be  forfeited  to 
the  company.''  This  clearly  provides  that  there  shall 
be  no  recovery  on  the  policy  for  injuries  which  are 
received  during  any  insurance  period  for  which  the  pre- 
mium had  not  been  "actually  paid."  The  earning  of 
the  money  would  be  of  no  value  to  defendant,  unless 
the  money  in  some  manner  inured  to  its  benefit.  But 
in  this  case,  by  the  terms  of  the  order,  the  money  for 
the  second  insurance  period  could  be  paid  by  the  rail' 
road  company  from  the  June  earnings  alone.  The  rail- 
road company  never  obligated  itself  to  make  that 
payment.  It  not  only  did  not  make  it,  but  made  it 
impossible  to  do  so  by  paying  all  the  June  earnings  to 
McMahon.  The  alleged  accident  upon  which  this  action 
is  founded  occurred  during  the  second  insurance  period 
provided  for  by  the  policy,  and  under  the  undisputed 
facts  of  the  case  there  can  be  no  recovery  therefor, 
unless  defendant  has  failed  to  discharge  some  duty 
incumbent  upon  it,  or  has  waived  its  defense.  Our 
attention  has  been  called  to  the  case  of  Lyon  v.  Insur- 
ance Co.y  55  Mich.  141;  20  N.  W.  Eep.  829,  as  announc- 
ing a  different  conclusion  from  similar  facts.  The 
decision  in  that  case  seems  to  be  based  in  part  upon 
facts  not  fully  disclosed  by  the  record,  and  especially 
upon  an  assignment  of  the  wages  "in  writing,  and  inde- 
pendent of  the  order  given  on  the  railway  company  for 
the  amount."  Hence  it  does  not  appear  that  the  decis- 
ion is  necessarily  in  conflict  with  our  conclusion  in 


234  SUPREME  COURT  OF  IOWA, 

McMahon  v.  Tlie  Travelers'  Ins.  CJo. 

this  case.  McMahon  himself  treated  the  policy  as  at  an 
end.  Defendant  made  no  attempt  to  collect  premiums 
after  it  received  McMahon's  letter  of  June  29.  It  is 
said  that  at  the  time  of  his  death  the  railroad  company 
owed  him  an  amount  more  than  sufBcient  to  make  the 
payment  for  the  second  insurance  period.  That  is  true; 
but  the  amount  then  due  was  for  wages  earned  in  July, 
and  by  the  terms  of  the  order  could  have  been  used 
only  for  the  third  payment.  Moreover,  it  was  collected 
by  plaintiff,  and  retained  by  her.  She  demands,  in 
effect,  that  money  collected  and  appropriated  by 
McMahon  and  herself  be  treated  as  constructively  paid 
to  defendant  for  the  purpose  of  giving  life  to  the  policy 
which  McMahon  had  treated  as  terminated.  We  know 
of  no  rule  of  law  which  would  sanction  so  inequitable 
a  proceeding.  Bane  v.  Insurance  Co.y  85  Ky.  677 ;  4 
S.  W.  Rep.  787. 

II.  It  is  said  that  it  was  the  duty  of  defendant  to 
notify  McMahon  of  the  failure  of  the  railroad  company 
to  make  the  second  payment.  It  is  not  shown  when 
defendant  learned  of  that  failure,  but  it  appears  that 
McMahon  drew  all  his  wages  for  the  month  of  June  at 
the  time  the  railroad  company  usually  paid  such  wages. 
He  therefore  had  actual  notice  that  the  second  payment 
was  not  made,  and  could  not  have  been  i)rejudiced  by 
the  failure  of  defendant  to  give  him  notice  of  the  fact. 
It  further  appears  that  he  had  directed  the  cancellation 
of  the  policy  less  than  three  weeks  before,  and  his 
acceptance  of  all  his  earnings  for  June  was  evidence 
that  he  intended  to  terminate  it,  and  considered  it  of  no 
further  force. 

III.  Appellee  insists  that,  if  defendant  might  at 
any  time  have  claimed  a  forfeiture,  the  right  to  do  so 
was  waived  by  its  failure  to  cancel  the  policy,  and  by 
its  failure  to  return  the  order.  Neither  of  these  things 
was  required  of  defendant  in  order  to  preserve  its  right 
to  insist  that  it  is  not  liable  in  this  action.  The  policy 
provides  that  it  may  be  in  force  during  some  of  the 
insurance  periods,  and  not  during  others.  Had  McMa- 
hon lived,  and  had  his  cancellation  been  waived,  and 
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had  the  third  payment  been  made,  the  policy  would 
have  been  in  force  during  the  third  period,  without 
regard  to  its  condition  during  the  second. 

IV.  Violations  of  conditions  of  the  policy  in 
regard  to  intoxication,  violating  law,  and  the  rules  of  a 
corporation  operating  the  road  on  which  McMahon  met 
his  death,  and  voluntary  exposure  to  unnecessary 
danger,  are  discussed  by  counsel ;  but,  since  the  conclu- 
sion w^e  have  reached  seems  to  rest  upon  undisputed 
facts,  and  to  be  decisive  of  the  case  on  its  merits,  we 
find  it  unnecessary  to  determine  the  other  questions 
presented.  Bevebsed. 


Hippee  v.  Pond  et  al. 

1.  Agency :  payment  of  note  to  abscondinq  agent  :  whose  loss. 
P.  procured  C,  as  her  agent  to  neg(>tiate  a  loan  of  H.,  which  was 
secured  by  a  mortgage  on  land.  P.  paid  installments  of  interest 
to  C,  and  afterwards  sold  the  land  to  J.,  who  did  the  snme, — he 
having  assumed  the  mortgage, — and  C.  forwarded  the  interest  to 
H.  When  the  loan  was  due  J.  applied  to  C.  to  procure  an  exten- 
sion of  the  loan  for  two  years,  and  paid  C.  for  his  services.  H., 
however,  was  unwilling  to  grant  an  extension.  Afterwards, 
believing  that  J.  was  ready  to  pay  the  loan,  C.  paid  the  amount  of 
the  note  with  his  own  money,  and  procured  a  satisfaction  piece, 
which  was  never  recorded,  but  afterwards  found  that  J.  was  not 
ready  to  pay,  and  still  wanted  an  extension.  C.  then  had  the  note 
and  mortgage  assigned  in  blank  and  sent  to  him,  and  he  sold  them, 
after  due,  to  plaintiff,  who  paid  full  value  therefor,  and  inserted 
his  name  in  the  blank  assignments.  J.  did  not  know  of  this  trans- 
fer, but  supposed  that  H.  still  held  the  securities.  At  the  end  of 
the  two  years  J.  paid  the  amount  of  the  loan  to  C,  who  failed 
to  pay  it  to  plaintiff,  but    absconded.    Held   that  plaintiff  suo- 

•  ceeded  to  all  the  rights  of  H.;  that  the  payment  to  C.  was  not 
a  satisfaction  of  the  note  and  mortgage;  and  that  plaintiff  was 
entitled  to  foreclose  it  as  against  J.  and  subsequent  mortgagees  of 
the  land.    [Compare  Artley  v,  Morrison,  73  Iowa,  182.] 

2.  Qnardian  and  Ward:  assignment  of  note  after  ward^s 
MAJOUITY.  An  assignment  by  a  guardian,  executed  after  his 
ward^s  majority,  of  a  note  made  to  the  guardian  for  money  due 
the  ward,  is  valid,  in  an  action  by  the  assignee  to  collect  the  note^ 
in  the  absence  of  any  objection  by  the  ward. 
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Appeal  from  Clay  District  Court— ^on.  Geoeqe  H. 

Care,  Judge. 

Filed,  Mat  8,  1889. 

Action  for  the  foreclosure  of  a  mortgage  upon  cer- 
tain real  estate.  Upon  a  hearing  on  the  merits  there 
was  a  decree  for  the  defendants.     Plaintiff  appeals. 

N.  B.  Raymond^  for  appellant. 

W.  S.  Bemis  and  Hughes  &  CJiamherlaiTh,  for 
appellees. 

RofiTRocK,  J. — I.  In  the  year  1878  the  defendant 
Mary  J.  Pond  was  the  owner  of  eighty  acres  of  land  in 

Clay  county.  She  made  a  loan  of  two 
'mem^^'notT  huudred  dollars  of  one  S.  I.  Hillhouse, 
agent:  whoso  guardian  of  Sarah  B.  Hillhouse,  of  Hart- 
ford, Connecticut.  The  loan  was  for  five 
years,  and  was  secured  by  a  mortgage  on  said  land. 
Afterwards  Mary  J.  Pond  sold  and  conveyed  the 
land  to  the  defendant  Jones,  who  assumed  the  pay- 
ment of  said  mortgage.  The  loan  was  originally 
procured  through  one  Creighton,  a  loan  broker  at  Des 
Moines.  There  is  no  doubt  that  Creighton  was  the 
agent  of  Mrs.  Pond  in  effecting  the  loan.  The  regular 
payments  of  int^erest  on  the  loan  were  sent  by  her  and 
by  Jones,  after  he  bought  the  land,  to  Creighton,  who 
forwarded  the  money  to  Hartford.  The  note  secured 
by  the  mortgage  fell  due  on  May  1,  1883.  Some  time 
prior  to  that  date  Jones  applied  to  Creighton  to  procure 
for  him  an  extension  of  the  loan  for  two  years.  Creigh- 
ton agreed  to  procure  the  extension  upon  the  payment 
of  six  dollars  for  his  services.  On  the  twenty-sixth 
of  April,  1883,  he  wrote  to  one  Abbe,  of  Hartford, 
Connecticut,  through  whom  the  loan  had  been  nego- 
tiated, inquiring  whether  the  desired  extension  would 
be  granted.  Abbe  replied  that  Mrs.  Hillhouse  was  a 
poor  woman,  and  wanted  her  money.     This  letter  was 
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written  on  tl^e  eighth  day  of  May,  1883.  On  the  seventh 
of  the  same  month,  Creighton  again  wrote  to  Abbe, 
inclosing  a  draft  in  payment  of  the  note  and  mortgage, 
and  saying:  **We  enclose  sat.  piece  for  Pond  loan." 
The  money  was  received,  and  the  satisfaction  piece  was 
executed,  and  returned  to  Creighton.  On  the  seven- 
teenth day  of  May,  1883,  Creighton  returned  the  note 
and  mortgage  to  Abbe,  requesting  that  he  have  Mrs. 
Hillhouse  assign  them  in  blank,  which  she  did,  and 
the  same  were  returned  to  Creighton.  It  does  not 
appear  what  became  of  the  satisfaction  piece.  Jones 
paid  the  six  dollars  commission  for  the  extension  of 
time  desired  by  him.  Creighton  sold  the  note  and 
mortgage  to  the  plaintiflF,  who  paid  therefor  the  full 
amount  of  the  principal  and  accrued  interest.  He  took 
the  note  and  mortgage  into  his  possession,  and  at  some 
time  thereafter  inserted  his  name  in  the  blank  assign- 
ments. Jones  continued  to  send  the  semi-annual 
installments  of  interest  to  Creighton,  who  paid  the  same 
to  the  plaintiff,  and  at  the  expiration  of  the  two  years 
he  paid  the  full  amount  of  the  note  and  mortgage  to 
Creighton,  who  absconded  vrithout  paying  the  plaintiff 
any  part  of  the  money. 

The  question  to  be  determined  is,  should  the  plain- 
tiff suffer  the  loss  occasioned  by  Creighton' s  defalcation, 
or  should  the  loss  fall  upon  Jones,  and  the  other  defend- 
ants who  are  subsequent  mortgagees  and  purchasers  of 
the  land  ?  If,  when  the  note  and  mortgage  became  due, 
Jones  had,  instead  of  asking  for  an  extension,  paid  the 
money  to  Creigtton,  and  Creighton  had  failed  to  pay  it 
to  Abbe,  the  agent  of  the  mortgagee,  the  loss  would 
have  fallen  upon  Jones.  Artley  v.  Morrison^  73  Iowa, 
132.  Did  the  facts,  in  connection  with  the  payment  of 
the  mortgage  by  Creighton,  the  subsequent  sale  and 
assignment  to  the  plaintiff,  change  the  rights  of  Jones 
as  to  whom  he  was  authorized  to  make  payments  \  It  is 
contended  by  counsel  for  appellant  that,  as  the  plaintiff 
held  the  note  and  mortgage  by  a  regular  assignment,  he 
has  the  same  rights  which  the  mortgagee  had.  On  the 
other  hand,  it  is  claimed  by  counsel  for  appellees  that 
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when  Creighton  paid  the  mortgage,  and  received  the 
sati  sfaction  piece,  the  mortgage  was  extinguished,  and 
that  the  assignment  conferred  no  right  upon  the  plain- 
tiff. We  do  not  think  this  last  position  can  be  main- 
tained. Jones  did  not  pay  the  debt  at  that  time.  He 
was  not  entitled  to  a  discharge  of  the  debt,  and  a  satis- 
faction of  the  mortgage,  without  payment.  At  the 
time  Creighton  made  the  payment  for  him,  so  far  as  the 
evidence  shows,  it  was  done  by  mistake,  and  in  the 
belief  that  Jones  was  ready  to  pay  the  debt.  Creighton 
stated  in  the  letter  in  which  he  sent  the  money  to  Abbe 
that  **  Pond  wanted  an  extension,  but  since  decided  to 
pay."  It  appears  that  at  that  time  Creighton  was  a 
man  of  affairs.  He  was  extensively  engaged  as  a  loan 
agent  or  broker.  He  advanced  his  own  money  to  pay 
this  loan,  and  if  he  did  so  by  mistake,  or  in  the  belief  that 
Jones  was  ready  to  reimburse  him  for  the  advancement, 
he  had  the  right  to  correct  the  mistake  by  taking  an 
assignment  of  the  note  and  mortgage.  We  are  of 
opinion  that  the  assignment  to  the  plaintiff  was  a  valid 
transaction,  and  that  he  was  the  lawful  holder  of  the 
note,  and  of  the  mortgage  given  to  secure  its  payment. 
The  transaction,  so  far  as  Creighton's  connection 
with  it  was  involved,  amounted  to  a  mere  transfer  of  the 
note  and  mortgage  from  Mrs.  Hillhouse  to  the  plaintiff, 
and  his  rights  as  against  the  maker  of  the  mortgage  and 
subsequent  grantees  of  the  land  were  precisely  the  same 
as  the  rights  of  Mrs.  Hillhouse,  unless  there  were  some 
facts  in  connection  with  the  assignment  to  the  plaintiff 
which  changed  the  relations  of  the  partifes.  An  examin- 
ation of  the  evidence  satisfies  us  that  in  making  the 
transfer  and  assignment  the  plaintiff  acted  in  good 
faith,  and  in  the  belief  that  Creighton  was  the  agent  of 
the  mortgagors.  The  plaintiff  testified  as  a  witness 
that  Creighton  represented  himself  to  be  their  agent, 
and  there  is  no  evidence  in  the  record  contradictory  to 
this.  It  is  true  that  Creighton  solicited  the  plaintiff  to 
make  the  purchase  and  take  the  assignment,  and  prom- 
ised that  he  would  find  another  purchaser  for  the  nota 
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and  mortgage.  But  the  fact  is  undisputed  that  the  plain- 
tiff paid  for  the  same  in  full,  and  his  ownership  thereof 
is  and  was  absolute.  It  is  also  a  significant  fact  that 
none  of  the  defendants  in  any  manner  changed  their 
relations  to  Creighton.  They  at  all  times  supposed  that 
the  mortgage  was  still  held  by  Mrs.  Hillhouse.  In  view 
of  all  these  facts  and  circumstances  there  is  no  differ- 
ence in  principle  between  this  case  and  that  of  Artley 
V.  Morrison^  above  cited. 

II.     A  question  is  made  as  to  the  validity  of  the 
assignment  of  the  note  and  mortgage  made  by  Mrs. 

Hillhouse.    It  appears  that  at  that  time  her 

*  waJdriMSrn-  ward,  Sarah  B.  Hillhouse,  was  of  full  age, 

after  ward's    and  it  is  claimed  by  counsel  that  the  right 

^'        of  the  guardian  to  act  as  such  had  ceased. 

But,  in  the  absence  of  any  objection  from  the  ward, 

the  collection  of  her  money  by  the  person  to  whom 

it  was  payable  cannot  be  called  in  question  by  third 

persons.    The  note  was  made  payable  to  S.  I.  Hillhouse, 

and  her  assignment  must  in  this  proceeding  be  regarded 

as  valid.    Our  conclusion  is  that  the  district  court  should 

have  entered  a  decree  for  the  plaintiff  as  prayed. 

Bevebsed. 
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statute  of  Limitations :  fraudulent  conveyance  :  oonstbuotivb 
NOTICE  OF.  An  action  to  set  aside  a  fraudulent  conveyance  ia 
barred  in  five  years  after  the  fraud  is  discovered,  and  it  wiU  be 
presumed  to  be  discovered  when  the  fraudulent  conveyance  is  filed 
for  record,  unless  the  plaintiff  shows  that  the  knowledge  with 
which  he  is  charged  by  the  filing  of  the  deed  was  unavailable  as  a 
basis  for  further  inquiry  leading  to  the  discovery  of  the  fraud. 
(Laird V.  KiUxmme,  70  Iowa,  88,  explained  andfoUotoed.) 
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Appeal  from  Humholdt  District  Court. — Hon.     Lot 

Thomas,  Judge. 
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Action  to  subject  certain  real  estate  to  the  pay- 
ment of  a  judgment.  Decree  for  defendants,  and  plain- 
tiff appeals. 

Theo.  Eawley,  for  appellant. 

Wright  &  Farrell^  for  appellees. 

Grakger,  J. — On  the  sixth  day  of  August,  1873, 
the  defendant  George  E.  Page,  who  was,  and  is  now, 
the  husband  of  the  defendant  Phoebe  E.  Page,  owned 
the  premises  in  question,  and  on  that  day  the  plaintiff 
obtained  a  judgment  in  the  district  court  of  Humboldt 
county  against  said  George  E.  Page.  On  the  tenth  day 
of  April,  1874,  George  E.  Page  conveyed  the  premises 
to  his  wife,  by  deed,  and  for  a  consideration  therein 
expressed  of  five  hundred  dollars,  which  deed  was  filed 
for  record  March  28,  1876.  Plaintiff  avers  that  such 
conveyance  to  the  wife  was  in  fraud  of  his  rights  as  a 
judgment  creditor,  and  that  his  judgment  should  be 
decreed  a  lien  thereon.  This  action  was  commenced  in 
July,  1884,  and  the  defendants  say  the  action  is  barred 
by  the  statute  of  limitation.  No  brief  or  argument  is  on 
file  for  appellees.  Upon  the  question  of  the  plea  of  the 
statute  of  limitations  appellant  concedes  that  if  the 
case  of  Laird  v.  KUbourne^  70  Iowa,  83,  is  in  point,  it 
is  conclusive  of  this  case,  and  he  says  that  under  the 
rule  there  laid  down  the  defendants  have  established 
their  plea.  With  reference  to  that  case,  it  may  be  well 
here  to  remark  that  the  language  of  the  opinion,  con- 
strued abstractly,  announces  a  rule  broader  than  the 
court  intends.  As  applied  to  the  facts  of  that  case,  the 
rule  is  correct.  Viewed  in  the  light  of  the  plea  under 
consideration,  we  think  the  facts  of  the  two  cases  are 
not  essentially  different.  In  that  case  there  was  a  debt 
against  the  husband,  after  which  he  transferred  the 
premises  to  his  wife.  It  may  be  added  that  in  that  case 
the  husband,  at  the  time  of  the  conveyance,  was  insolv- 
ent. The  deed  was  duly  recorded,  of  which  the  plain- 
tiff Laird  was  required  to  take  notice.    At  the  time  of 
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the  deed  being  placed  on  record  he  knew  that  he  was  a 
creditor.  These  are  the  exact  facts  in  the  case  at  bar. 
The  plaintiff,  in  legal  contemplation,  knew  of  the 
recording  of  the  deed  by  which  his  judgment  debtor 
conveyed  his  lands  to  his  wife.  The  record  further  dis- 
closes that  the  deed  was  not  recorded  for  nearly  two 
years  after  its  execution.  These  facts  are  urged  as 
indications  or  badges  of  fraud,  which  we  may  admit. 
They  were  known  to  the  plaintiff,  and  we  think  they 
constitute  knowledge  or  a  discovery  of  fraud  within  the 
meaning  of  the  law.  The  law  certainly  does  not  con- 
template such  a  discovery  as  would  give  positive  knowl- 
edge of  a  fi-aud,  but  such  a  discovery  as  would  lead  a 
prudent  man  to  inquiry  or  action.  To  hold  that  the 
discovery  must  amount  to  absolute  knowledge  of  the 
fact  of  fraud  would  be  to  render  the  statute  practically 
inoperative,  as  such  knowledge  is  rarely  had  before  the 
facts  are  established  by  adjudication.  We  are  not 
required  to  decide  just  how  much  knowledge  is  neces- 
sary to  constitute  a  discovery  of  the  fraud,  so  as  to  put 
in  operation  the  running  of  the  statute,  and  it  is  suffi- 
cient to  say  that  the  knowledge  of  plaintiff  in  this  case, 
in  the  absence  of  a  showing  on  his  part  that  it  was 
unavailable  as  a  basis  of  further  inquiry  and  proceed- 
ing, was  a  discovery  of  the  fraud,  and  that  his  action  is 
barred.  See  Oehhard  v.  Sattler,  40  Iowa,  162 ;  Ang. 
Lim.,  sec.  187.     The  judgment  of  the  district  court  is 
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Sawyeb  v.  The  Dubuque  Printing  Compautt  et  al. 

Corporations :  sai«e  of  property  :  complaint  of  stockholder. 
Plaintiff  was  a  stockholder  in  a  printing  company  which  was 
greatly  embarrassed.  At  a  meeting  at  w^hich  all  the  officers  and 
stockholders,  except  plaintiff,  were  present,  the  assets  of  the 
company  were  transferred  to  another  company,  whose  paid  up 
stock  was  taken  in  payment.  Plaintiff  was  known  to  be  opposed 
to  such  transfer,  and  he  was  not  notified  of  the  meeting  at  which 
it  was  made,  nor  was  he  present  thereat,  but  the  transaction  seems 
to  have  been  made  in  good  faith  and  in  the  interest  of  the 
company.  Held  that  these  facts  did  not  show  any  fraud  upon 
plaintiff,  and  that  without  a  showing  of  fraud  he  had  no  ground 
for  complaint  either  at  law  or  in  equity. 

Appeal  from  Dubuque  District  Court. — Hon.  C.  P. 

Couch,  Judge. 

Piled,  May  8,  1889. 

Trns  is  an  action  to  recover  damages  for  an  alleged 
unauthorized  and  fraudulent  disposition  of  the  property 
of  the  Dubuque  Democrat  Printing  and  Publishing 
Company,  a  corporation,  whereby  plaintiflF,  as  a  stock- 
holder in  said  corporation,  was  damaged.  The  action 
was  originally  brought  at  law,  and  on  motion  of  the 
plaintiff,  against  the  objections  of  the  defendants,  was 
transferred  to  and  tried  as  an  equitable  proceeding. 
The  case  was  referred  to  S.  P.  Adams,  Esq.,  who  made 
a  report  of  his  findings  of  fact  and  of  law,  and  upon  a 
re- reference  amended  his  report  in  certain  respects,  and 
recommended  judgment  for  plaintiff  for $306. 95,  instead 
of  for  $422.48,  as  recommended  in  the  first  report.  Th?^ 
court  held  that,  as  no  fraud  is  reported,  the  plaintiff  is 
not  entitled  to  judgment ;  that  the  recommendation  for 
judgment  is  based  upon  causes  of  action  not  stated  in 
the  pleadings.  Therefore  it  was  not  approved.  The 
judgment  was  entered  dismissing  the  case  at  plaintiff's 
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costs,  from  which  the  plaintiff  appeals.  Among  other 
findings  the  referee  reported  :  ^^ Ninth.  I  find  the  charge 
of  fraud  made  by  plaintiff  is  not  sustained.  Tenth. 
That  the  sale  and  transfer  of  the  property  of  the  Demo- 
crat Company  to  the  parties  who  composed  the  Printing 
Company  w^as  made  in  good  faith."  The  Democrat 
Company  was  organized,  in  1882,  for  the  purpose  of 
printing  and  publishing  a  daily  and  weekly  newspaper. 
The  stockholders  were  practical  newspaper  men,  and 
were  employed  by  the  company  under  contracts  by 
which  part  of  their  wages  was  applied  in  payment  of 
their  stock.  Hence  but  one  hundi*ed  dollars  or  two 
hundred  dollars  was  ever  paid  in  money  on  the  stock. 
Aside  from  this  one  hundred  dollars  or  two  hundred 
dollars,  the  company  had  no  income  except  the  receipts 
from  its  business,  and  had  no  outlays  except  the 
expenses  incident  to  the  business.  That  the  receipts 
were  not  always  sufficient  to  meet  expenses  is  evidenced 
by  the  fact  that  there  was  no  money  on  hand  with  which 
to  meet  overdue  bills  at  the  time  of  the  sale  complained 
of.  The  only  assets  owned  by  the  company  were  its 
subscription  lists,  advertising  contracts,  book-accounts, 
good  will,  a  safe,  a  limited  quantity  of  cases,  type  and 
paper,  most  of  which  was  of  uncertain  value,  and  but 
little  of  which  could  be  relied  upon  for  funds  with 
which  to  pay  the  $2,525.79  of  existing  indebtedness. 
The  Dubuque  Telegraph  was  being  published  in  compe- 
tition with  the  Democrat.  The  appellant  claims  that  the 
Democrat  was  the  more  prosperous  of  the  two.  If  so, 
its  condition  financially  shows  that  there  was  not  room 
for  both  papers  to  prosper.  The  value  of  the  Telegraph's 
property  is  indicated  by  Quigley's  purchase  of  one-half 
interest  therein  for  thirty-seven  hundred  and  fifty 
dollars,  he  assuming  one-half  of  the  indebtedness,  not 
exceeding  thirty-eight  hundred  dollars.  Under  these 
circumstances  negotiations  for  a  consolidation  of  the 
two  papers,  by  sale  of  the  Democrat  Company's  assets 
to  a  new  company,  were  considered  at  a  meeting, 
December  22,  1884,  at  which  all  officers  and  stockholders 
of  the  Democrat  Company  were  present,  the  plaintiff 
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alone  opposing  the  proposition  then  submitted.  On 
January  7,  1885,  at  a  special  meeting,  at  which  all  the 
oflBcers  and  stockholders  of  the  Democrat  Company  were 
present  except  plaintiff,  the  terms  of  sale  to  the 
printing  company  were  agreed  upon.  The  plaintiff  was 
not  notified  of  this  meeting,  and  it  is  evident  that  some 
of  the  parties  present  desired  that  he  should  be, 
while  others  desired  he  should  not  be,  notified. 
All  the  assets  of  the  Democrat  Company  were  trans- 
ferred to  the  Dubuque  Printing  company,  in  considera- 
tion of  five  thousand  dollars  of  the  full-paid  capital 
stock  of  the  Dubuque  Printing  Company,  reserving  an 
amount  to  be  collected  from  the  accounts,  to  be  applied 
on  the  indebtedness  of  the  Democrat  Company.  It  is 
controyerted  whether  that  amount  was  one  thousand 
dollars  or  fifteen  hundred  dollars.  The  assets  of  the 
Democrat  Company  were  delivered,  and  the  five  thou- 
sand dollars  of  capital  stock  afterwards  issued  and  levied 
upon  by  the  sheriff  to  satisfy  debts  of  the  Democrat 
Company. 

• 

S.  M.  Pollock  and  N.  E.  Utt^  for  appellant. 

R.  W.  Stewart^  for  appellee  Dubuque  Printing 
Company. 

Wm.  Oraham^  for  appellee  P.  J.  Quigley. 

Given,  C.  J. — 1.  We  have  carefully  examined  the 
exceptions  of  both  parties  to  these  findings,  and  the  evi- 
dence upon  which  these  findings  are  based.  We  think 
the  findings  are  sustained  by  the  evidence.  Is  the  plain- 
tiff entitled,  upon  these  facts,  to  maintain  this  action  % 
Appellant  does  not  contend  that  he  could  maintain  it  at 
law,  but  that  because  of  the  frauds  alleged  equity  will 
grant  him  relief.  Conceding  this,  the  inquiry  arises, 
has  fraud  been  proven  ?  We  have  already  said  that  the 
finding  of  the  referee  that  '^the  charge  of  fraud  made  by 
plaintiff  is  not  sustained;  that  the  sale  and  transfer  of 
the  property  of  the  Democrat  Company  by  the  stock- 
holders and  officers  of  the  company  to  the  parties  who 
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composed  the  printing  company  was  made  in  good  faith," 
— is  fully  sustained  by  the  evidence.  The  right  to 
maintain  the  action  depending  upon  whether  the  trans- 
action was  fraudulent,  and,  fraud  not  being  proven,  the 
district  court  properly  disapproved  the  recommendation 
of  the  referee  for  judgment,  and  dismissed  the  case  at 
the  costs  of  the  plaintiflf.  The  financial  condition  of  the 
Democrat  Company  was  such  as  to  call  for  prompt 
action  on  the  part  of  its  directors  and  stockholders.  Its 
capital  stock  was  without  market  value,  and  its  assets 
largely  such  as  only  to  be  available  under  some  special 
circumstances  that  would  make  it  desirable.  The  stand- 
ing and  relation  of  the  Dubuque  Telegraph  indicated 
that  a  consolidation  of  the  two  would  be  attended  with 
success.  The  only  indication  of  fraud  is  the  fact  that 
plaintiflf  was  not  notified  of  the  meeting  of  January  7. 
It  is  not  clear  that  this  was  intentional;  yet,  if  it  were, 
we  think  that  this  should  not,  under  all  the  necessities 
and  circumstances  of  the  case,  vitiate  the  transaction, 
which  was  otherwise  honest  and  in  good  faith.  Concur- 
ring in  the  finding  of  the  referee  that  the  charge  of  fraud 
is  not  sustained,  and  that  the  transaction  was  in  good 
faith,  it  is  unnecessary  to  consider  the  other  questions 
made  in  the  record.  The  judgment  of  the  district  court 
is  Affirmed. 


The  State  v.  Pierce. 

1.  Iiaroeny:  eubezzlement  :  indictment  :  DXTPUcrrY.  In  cases  of 
larceny  and  similar  offenses,  the  taking  of  several  articles  may  be 
charged  in  one  indictment.  And  so  an  indictment  charging  that 
defendant,  between  certain  named  dates,  and  at  various  days 
between  said  dates,  being  the  agent  of  K.,  did,  by  virtue  of  his 
said  employment,  have,  receive  and  take  into  his  possession  two 
pianos  and  seven  organs  (describing  and  giving  the  value  of  each), 
the  property  of  said  K.,  and  did  then  and  there  embezzle  the  same, 
was  not  bad  for  duplicity  on  the  ground  that  it  charged  the 
embezzlement  of  distincc  chattels,  separately  described,  and 
designed  to  be  dealt  with  separately. 
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2.  Criminal  Law:  abraignment:  waiver:  twice  in  jeopardy. 
In  a  criminal  prosecution,  after  a  jury  had  been  empaneled  and 
sworn  and  the  opening  statement  had  been  made  for  the  state, 
defendant  suggested  that  there  bad  been  no  arraignment  nor  plea 
entered.  Thereupon  the  court  ordered  him  to  be  arraigned,  which 
was  done  against  his  objection,  and  he  asked  and  was  given  time 
to  plead,  and  the  jury  was  discharged,  to  which  he  excepted. 
Next  day  he  pleaded  not  guilty,  and  that  he  had  been  once  in 
jeopardy  by  reason  of  the  proceedings  of  the  day  before.    Held — 

(1)  That  the  court  did  not  err  in  ordering  the  arraignment; 
because  defendant's  conduct  did  not  amount  to  a  waiver  of 
arraignment. 

(2)  That  he  was  not  put  in  jeopardy  by  the  previous  day's  pro- 
ceedings. (  Ck)mpare  State  v.  Falconer f  70  Iowa,  41tt ;  State 
V.  Parker^  66  Iowa,  686.) 

8.  Larceny:  embezzlement:  evidence.  Where  the  evidence 
showed  that  defendant,  an  agent,  converted  to  his  own  use  the 
property  of  his  principal,  and  the  only  question  wais  as  to  his 
fraudulent  intent ;  and  it  appeared  that  the  principal  was  entitled 
either  to  the  property  or  its  value  in  money,  for  which  defendant 
was  required  to  account ;  and  the  evidence  tended  to  show  that  he 
had  concealed  the  facts  as  to  the  disposition  of  some  of  the  prop- 
erty, and  rendered  a  false  account  of  his  agency  in  regard  to  it, 
and  that  he  failed  to  comply  with  the  principalis  demand  for  tiie 
property, — held  that  a  verdict  of  guilty  of  embezzlement  could  not 
be  set  aside  in  this  court  for  want  of  evidence  to  support  it. 

Aj>peal  from   Boone   District    Court. — Hon.    D.   D. 

MiBAGLE,  Judge. 

Filed,  May  9,  1889. 

TnE  defendant  was  convicted  of  the  crime  of  larceny 
committed  by  the  embezzlement  of  proiDerty  of  the  value 
of  $106.60.  From  the  judgment  of  the  court  requiring 
him  to  be  imprisoned  in  the  penitentiary  at  Ft.  Madison 
at  hard  labor  for  the  term  of  one  year  he  appeals. 

A.  H.  Denman^  for  appellant. 

A.  J.  Baker ^  Attorney  General,  for  the  State. 

Robinson,  J. — The  portions  of  the  indictment 
under  which  defendant  was  convicted,  which  we  need  to 
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consider,  are  as  follows :  "  The  grand  jury  of  the  county 
of  Boone,  in  the  name  and  by  the  authority  of  the  state 
of  Iowa,  accuse  Philo  Pierce  of  the  crime  of  larceny, 
committed  as  follows :  That  said  Philo  Pierce  did,  in 
said  county  of  Boone  and  state  of  Iowa,  between  the 
twenty-first  day  of  August,  A.  D.  1886,  and  the  first  day 
of  December,  1886,  and  at  various  days  between  said 
dates,  being  then  and  there  the  agent  of  the  W,  W. 
Kimball  Company,  an  incorjjorate  company,  and  over 
the  age  of  sixteen  years,  then  and  there,  by  virtue  of 
his  said  employment,  have,  receive  and  take  into  his 
possession  certain  property,  to-wit :  [  Here  is  given  a 
specific  description  of  each  of  two  pianos  and  seven 
organs,  including  the  separate  value  of  each,  ]  all  being 
the  property  of  the  said  W.  W.  Kimball  Company ; 
and  that  the  said  Philo  Pierce  did  then  and  there 
unlawfully,  feloniously  and  fraudulently  embezzle  and 
convert  to  his  own  use,  without  the  consent  of  the  said 
W.  W.  Kimball  Company,  his  employer,  the  aforesaid 
property,  by  which  the  said  Philo  Pierce  is  deemed  to 
have  committed  the  crime  of  larceny.  *  *  *''  On 
the  thirteenth  day  of  April,  1887,  the  cause  coming  on 
for  trial,  the  state  appeared  by  attorneys,  and  the 
defendant  appeared  personally  and  by  attorneys.  A 
jury  was  called,  empaneled  and  sworn,  the  indictment 
was  read,  and  the  opening  statements  were  made  for 
the  state,  when  counsel  for  defendant  suggested  that 
there  had  been  no  arraignment  nor  plea  entered.  The 
court  found  that  such  was  the  case,  and  ordered  the 
defendant  arraigned,  which  was  done  against  his  objec- 
tion. He  asked  time  to  plead,  and  was  given  one  day 
for  that  purpose,  and  the  jury  was  discharged,  to  which 
defendant  excepted.  On  the  next  day  the  defendant 
entered  a  written  plea  of  not  guilty,  and  also  pleaded 
that  he  had  been  once  in  jeopardy  by  reason  of  the  pro- 
ceedings of  the  day  before,  which  were  stated.  A 
demurrer  to  the  second  plea  was  sustained. 

I.    It  is  insisted  by  appellant  that  the  indictment 
is  bad  for  duplicity,  in  that  it  charges  the  embezzlement 
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of  distinct  chattels,   separately  described, 
*  erabSS^       and  designed  to  be  dealt  with  separately. 

ment:  Indicts     _-      .       ,  ,     .  ,  .     , 

meht:  dapUo-  The  instruments  in  controversy  seem  to  have 

Ity 

been  treated  as  part  of  a  stock  belonging 
to  the  W.  W.  Kimball  Company,  in  the  hands  of 
defendant  for  sale.  A  separate  account  with  each 
instrument  was  not  kept,  but  all  were  included  in  one 
account.  The  contract  between  defendant  and  the 
company  was  one  of  agency.  The  instruments  w*ere  to 
remain  the  property  of  the  company  until  they  were 
sold,  and  they  were  to  be  sold  only  according  to  speci- 
fied terms.  In  case  of  time  contracts  of  sale  the  blank 
forms  of  the  company  were  to  be  used.  Cash  and  con- 
tracts taken  were  to  be  promptly  remitted  to  the 
company.  All  instruments  remaining  in  the  hands  of 
defendant  longer  than  thirty  days  were  to  be  subject  to 
the  order  of  the  company.  Defendant  was  required  to 
account  to  the  company  for  the  invoice  prices  of  the 
goods.  Either  party  had  the  right  to  terminate  the 
agency  at  any  time,  and  the  stock  was  to  be  subject  to 
the  order  of  the  company.  It  has  been  held  that  in 
cases  of  larceny  and  similar  offenses  the  taking  of  sev- 
eral articles  may  be  charged  in  a  single  count.  Whart. 
Crim.  PL,  sees.  252,  470.  See,  also.  State  v.  Newton,  42 
Vt.  537;  Sprouse  V.  Com.y  81  Vsl.  374,  and  case  cited; 
Beg.  V.  Winnall,  5  Cox,  Crim.  Cas.  326;  1  Whart. 
Crim.  Law,  sees.  931,  1042.  The  indictment  does  not 
allege  different  conversions  of  property,  The  language 
used  is  not  as  clear  and  direct  as  it  might  have  been,  but 
we  think  the  meaning  is  evident.  It  charges  that  the 
wrongful  conversion  occurred  '*  then  and  there,"  refer- 
ring to  the  time  fixed  in  the  indictment,  to-wit,  the  time 
between  the  twenty-first  day  of  August  and  the  first 
day  of  December,  1886.  The  words,  "and  at  various 
days  between  said  dates,"  add  nothing  to  the  indict- 
ment, and  are  mere  surplusage. 

II.     It  is  claimed  that  the  court  erred  in  ordering 
the  arraignment  of  defendant.     His  counsel  argues  that 
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it  was  the  privilege  of  defendant  to  waive 
law:  arraijm-   arraignment,  and  that  when  he  objected  to 

Dent:  v^aivor: 

twice  ip         its  being  done  he  in  eiffect  did  waive  it : 

jeopardy.  ^  ' 

that  it  was  his  right  to  have  a  speedy  trial, 
and  that  the  trial  should  have  proceeded.  If  defendant 
really  desired  to  waive  arraignment,  and  to  proceed  to 
trial  to  the  jury  first  empaneled,  he  should  have  made 
his  desire  known.  He  not  only  failed  to  do  that,  but 
asked  and  was  given  time  to  plead.  His  special  plea 
was  based  on  the  theory  that  he  had  been  once  in 
jeopardy,  and  could  not  be  put  on  trial  again  for  the 
same  offense.  That  the  theory  is  not  well  founded  was 
determined  in  Slate  v.  Falconer^  70  Iowa,  418,  and 
Slate  V.  Parker,  66  Iowa,  686 ;  and  it  seems  to  have  been 
abandoned  by  defendant.  We  think  the  claim  now 
made  is  without  merit. 

III.  It  is  insisted  that  the  verdict  was  not  sustained 
by  the  evidence.  There  was  some  conflict  in  the  evi- 
.  ,  dence  as  to  some  of  the  instruments,  but  we 

nrjnt^vT-       ^^^    ^^   ^^®    opinion    that    the    jury   were 
deuce.  authorfzed  to  find  that  defendant  was  the 

agent  of  the  W.  W.  Kimball  Company  ;  that  he  received 
its  property  as  such  agent;  and  that  he  converted  its 
property  to  his  own  use,  with  a  fraudulent  intent. 
There  is  no  room  for  controversy  as  to  any  of  these  facts 
excepting  the  one  last  named.  Defendant  denies  that 
any  demand  for  the  property  in  controversy  was  made 
upon  him,  and  claims  to  have  sold  or  otherwise  disposed 
of  and  accounted  for  all  of  it  according  to  the  terms  of 
his  contract.  But  it  is  scarcely  denied,  and  is  clearly 
proven,  that  the  company  is  entitled  either  to  proj)erty 
of  considerable  value,  or  to  its  equivalent  in  money,  for 
which  defendant  was  required  to  account.  Evidence 
was  given  which  tended  to  show  that  defendant  con- 
cealed the  facts  as  to  the  disposition  made  of  some  of 
the  property,  and  that  he  rendered  a  false  account  of 
his  agency  in  regard  to  it.  At  least  two  witnesses 
testify  to  a  demand  for  the  property  in  controversy, 
made  on  the  part  of  the  company.  It  is  not  shown  that 
defendant  complied  with  the  demand,  but  it  appears 
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that  he  failed  to  do  so.  It  was  the  province  of  the  jury 
to  weigh  aud  determine  the  effect  of  the  evidence.  We 
are  of  the  opinion  that  the  evidence  sustains  the  verdict 
IV.  Other  questions  are  discussed  by  counsel,  but 
some  of  them  fall  within  decisions  of  this  court  hereto- 
fore rendered,  and  others  are  of  no  general  interest 
We  have  examined  the  record  with  care,  but  find  no 
error  prejudicial  to  defendant  The  judgment  of  the 
district  court  is  Affirmed. 


^-^  Tub  State  v.  Kuhner  et  al. 


Appeal :  criminal  case  :  evidencb  wanting.  The  grounds  of  the 
appeal  in  this  case  require  a  consideration  of  the  evidence,  but 
appellee  filed  a  paper  denying  appellants*  abstract  of  the  evidence 
on  the  ground  that  it  was  not  made  of  record  by  bill  of  exceptions, 
nor  certified  in  any  manner,  which  denial  is  not  controverted,  and 
must  be  taken  as  true.  Held  that  the  questions  raised  by  the 
api)eal  could  not  be  considered,  and  that  the  judgment  should  be 
ai£i*med. 

Appeal  from  Polk   District   Court.  —  Hon,    Josiah 

Given,  Judge. 

Filed,  May  9,  1889. 

The  defendants  were  indicted,  tried  and  convicted 
upon  a  charge  of  keeping  a  liquor  nuisance,  and  they 
appeal. 

OtUJirie  &  Maley^  for  appellants. 

A.  J.  Baker^  Attorney  General,  for  the  State. 

RoTRROCK,  J, — The  defendants  demand  a  reversal 
of  the  cause  upon  grounds  which  cannot  be  considered 
without  an  abstract  of  the  evidence  in  the  case,  or  at 
least  without  some  showing  of  what  the  evidence  tended 


JANUARY  TERM,  1889.  251 

llnke  ▼.  Zeigelmiller. 

to  prove.  The  attorney  general  filed  no  argument  in  this 
court.  He  filed  a  paper  in  denial  of  appellants'  abstract 
of  the  evidence,  upon  the  grounds  that  there  is  no  bill 
of  exceptions  making  the  evidence  of  record,  and  that 
the  evidence  is  not  certified  to  in  any  manner.  This  is 
not  denied  by  appellants,  and  it  must  be  accepted  as 
true.    The  judgment  of  the  district  court  will  be 

Affirmed. 


FiNKE  V.  Zeigelmilleb  et  <d. 

Highways:  establishment:  appeal:  notice:  JUBiSDionoN.  The 
provision  of  section  050  of  the  Code,  providing  that  if  a  highway  is 
established  on  condition  that  the  petitioners  therefor  pay  the 
damages  allowed,  notice  of  appeal  by  one  claiming  damages  must 
be  served  on  the  four  persons  first  named  in  the  petition  for  the 
highway,  if  there  are  so  many  who  reside  in  the  county,  is 
mandatory,  and  without  such  service  the  district  court  has  no 
jurisdiction  to  entertain  the  appeal.  It  is  immaterial  whether  or 
not  such  persons  are  interested  in  the  apjfeal 

Appeal  from   Des    Moines   District    Cowrt. — Hon, 

Charles  H.  Phelps,  Judge. 

Filed,  May  9,  1889. 

Proceeding  for  the  establishment  of  a  highway. 
There  was  an  appeal  to  the  district  court  from  the  allow- 
ance of  damage.  The  district  court  dismissed  the  appeal, 
and  gave  judgment  for,  the  defendant.  The  plaintiff 
brings  this  appeal. 

Antrohus  &  Mc Arthur ^  for  appellant. 

Beerley  &  ClarJc^  for  appellees. 

Granger,  J.— On  September  14,  1887,  the  board  of 
supervisors  of  Des  Moines  county  established  a  highway 
upon  condition  that  the  petitioners  should  pay  to  the 
plaintiff  damages  to  the  amount  of  one  hundred  and 
seventy-five  dollars.    From  this  allowance  of  damages 
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the  plaintiff  attempted  an  appeal  to  the  district  court, 
and  the  sufBciency  of  that  appeal  is  the  question 
before  us.  The  first  four  names  on  the  petition  are  L. 
Zeigelmiller,  J.  Landeck,  H.  Scheib  and  P.  Schnittger. 
There  was  an  acceptance  of  service  of  a  notice  of  appeal 
by  the  auditor  of  the  county,  September  16,  1887,  and 
on  the  next  day  a  notice  was  served  on  Henry  Wehage 
and  Henry  Scheib,  and  on  October  7,  1887,  a  notice  was 
served  on  L.  Zeigelmiller.  In  the  district  court  the 
defendants  moved  to  dismiss  the  appeal,  for  the  reason 
that  no  notice  had  been  served  as  required  by  law,  and 
the  court  was  without  jurisdiction ;  which  motion  was 
sustained,  and  this  ruling  presents  the  only  question  for 
us.  Code,  section  959,  provides  that  '*any  applicant 
for  damages  claimed  to  be  caused  by  the  establishment 
of  any  highway  may  appeal  from  the  final  decision  of 
the  board  of  supervisors  to  the  circuit  court  of  the 
county  in  which  the  land  lies,  but  notice  of  such  appeal 
must  be  served  on  the  county  auditor  within  twenty 
days  after  the  decision  is  made.  If  the  highway  has 
been  established  on  condition  that  the  petitioners  there- 
for pay  the  damages,  such  notice  shall  be  served  on  the 
four  persons  first  named  in  the  petition  for  the  highway, 
if  there  are  that  many  who  reside  in  the  county."  It 
will  be  observed  that  there  was  not  a  compliance  with 
this  section  as  to  a  service  on  the  "four  persons  first 
named  in  the  petition."  Of  this  fact  there  is  no  dispute 
in  argument,  and  appellant's  contention  is  that  the 
statute  is  directory  in  respect  to  this  service  on  the  four 
persons  named,  and  that  a  service  upon  a  less  number 
answers  the  requirements  of  the  law.  Proceedings  of 
this  character  to  an  unusual  degree  affect  and  interest 
the  general  public,  which  is  probably  one  reason  for  the 
statutory  requirement.  But,  in  the  absence  of  doubtful 
interpretation  on  questions  of  jurisdictional  importance, 
it  is  not  necessary  for  us  to  inquire  after  the  reasons 
for  the  enactment.  The  legislative  intent  is  clearly 
expressed,  and  it  goes  directly  to  the  jurisdiction  of  the 
court.  Ila  lex  scripta  est  is  of  absolute  significance  in 
this  respect. 


JANUAKT  TERM,  1889.  253 

Orr  V.  O'Brien. 

It  will  be  observed  that  one  H.  Wehage  was  served 
with  a  notice  of  appeal,  and  it  is  made  to  ai)pear  that 
he  is  the  one  having  the  greatest  direct  interest  in  the 
highway  proposed  to  be  established,  and  has  already- 
deposited  the  allowance  of  one  hundred  and  seventy-five 
dollars  for  the  plaintiff,  and  it  is  urged  in  argument  that 
the  statute  should  have  a  "sensible"  construction; 
that  when  the  county  is  not  responsible  for  the  damage, 
and  where  the  party  who,  under  the  provisions  of  the 
order  establishing  the  road,  must  pay  the  damage  is 
served,  the  court  will  take  jurisdiction.  A  reference  to 
the  law  will  show  that,  in  a  case  of  that  kind,  the  ser- 
vice is  required  on  the  four  persons  first  named  in  the 
petition.  Jurisdiction  is  all-important  to  the  action  of 
the  court.  It  is  obtainable  only  in  the  manner  provided 
by  law.  The  statute  is  its  only  refuge  in  this  respect, 
and  wherein  it  does  not  provide  for  jurisdiction  it  has 
none,  and  wherein  it  does  so  provide  it  has  it  only  by  an 
observance  of  its  requirements.  The  statute  does  not 
provide  for  a  service  on  the  party  interested,  but  upon 
certain  petitioners,  without  reference  to  the  extent  of 
their  interest.  We  think  the  most  sensible  construction 
to  give  the  law  is  to  observe  its  plain  requirements. 
The  service  was  not  suflicient  to  give  the  district  court 
jurisdiction,  and  its  judgment  dismissing  the  appeal  is 

Affirmed. 


Orr  v.  O'Brien. 

Highways:  NON-rsER  and  adverse  possession:  statute  of  limita- 
tions. In  1864  a  highway  was  established  through  land  now 
owned  by  defendant.  It  was  never  opened,  and  what  travel  there 
was  that  way  was  over  the  adjacent  land.  Defendant  and  those 
nnder  whom  she  claims  have  had  actual,  open,  notorious  and  adverse 
possession  for  more  than  ten  years.  Held  that  the  right  of  the 
public  to  the  highway  was  extinguished,  and  that  defendant  had 
a  right  to  extend  her  fences  so  as  to  hinder  travel  along  the  line  of 
said  road  and  across  her  adjacent  lands.  {Daviesv,  Huebiier,  45 
Iowa,  574,  distinguished.) 
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Appeal  from  Jones  District  Court — Hon.  James  D. 

GiFFEN,  Judge. 

Piled,  Mat  9,  1889. 

Action  to  enjoin  the  obstruction  of  a  public  high- 
way. In  1864  the  public  highway  was  established  on  a 
certain  part  of  the  line  between  sections  12  and  13, 
township  86,  and  thence  west.  The  location  is  in  timber 
and  brush  land,  and  the  road  has  never  been  opened  up 
or  worked  by  the  public.  What  travel  there  was  had 
been  over  the  adjacent  open  country,  without  reference 
to  the*  established  line.  The  defendant  and  her  imme- 
diate devisor  have  owned  and  occupied  the  land  on  both 
sides  of  that  part  of  said  section  line  for  more  than  ten 
years  prior  to  the  bringing  of  this  suit,  and  have  for 
more  than  ten  years  maintained  a  fence  that  inclosed 
that  part  of  the  section  line.  Recently,  before  the  com- 
mencement.  of  this  suit,  the  defendant  extended  her 
fence  so  as  to  obstruct  travel  over  the  ways  by  which  it 
had  theretofore  passed.  The  plaintiff  is  shown  to  have 
such  an  interest  in  this  highway  as  to  entitle  him  to 
maintain  this  suit. 

•71  W.  Jamison^  for  appellant. 

Sheean  <ft  McCarn^  for  appellee. 

Given,  C.  J. — I.  "Mere  non-user  of  an  ease- 
ment of  this  character,  and  acquired  in  this  manner, 
will  not  operate  to  defeat  the  right.  Especially  is  this 
60  when  there  is  no  use  of  the  premises  adverse  to  the 
right  of  the  public.'*  Dames  v.  Huebnetj  45  Iowa, 
674.  The  mere  fact  that  the  road  w^as  not  opened  or 
worked  or  traveled  on  the  established  line  does  not  bar 
the  public  from  now  asserting  the  right  to  do  so.  In 
that  same  case  it  was  insisted  that,  as  for  more  than  ten 
years  before  the  commencement  of  the  suit  the  owners 
of  the  adjacent  lands  had  been  in  actual,  open, 
notorious  and  adverse  possession  of  one-half  in  width 
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of  the  road  in  question,  without  objection  by  the  public, 
that  was  an  extinguishment  of  the  right  of  the  public 
as  to  that  part  of  the  road.  This  court  held  that 
'*  there  are  cases  where  the  non-user  has  continued  for 
such  a  length  of  time,  and  private  rights  of  such  a 
character  have  been  acquired  by  long-continued  adverse 
possession,  and  the  consequent  transfer  of  lands  by 
purchase  and  sale,  that  justice  demands  the  public 
should  be  estopped  from  asserting  the  right  to  open  the 
highway.  The  first  requisite  to  establish  such  an  estop- 
pel should  be  that  the  adverse  possession  should 
continue  for  more  than  ten  years  by  analogy  of  the 
statute  of  limitations.  Then  it  should  be  shown  that 
there  was  a  total  abandonment  of  the  road  for  at  least  a 
period  of  ten  years.'*  In  the  case  at  bar  there  was  an 
entire  non-user  of  that  portion  of  the  road  in  contro- 
versy from  the  year  1864  to  the  present,  and  actual, 
open,  notorious  and  adverse  holding  of  possession  by  the 
defendant  and  her  devisor  for  more  than  ten  years. 
Under  these  circumstances,  we  believe  the  public  should 
be  estopped  from  claiming  any  right  in  the  part  of  the 
line  thus  inclosed,  and  that  the  defendant  has  a  right 
to  extend  her  fences  to  the  hinderance  of  travel  over  the 
adjacent  lands.  Afitiumkd. 


Richmond  Bros.  v.  Suin>BURG  &  Co. 

1.  Instructions:  statino  issues.  "Where  the  third  division  of 
the  answer  was  substantially  embraced  in  the  second,  it  was  not 
necessary  to  extend  the  statement  of  the  issues  beyond  the  second 
division. 

2.  Depositions :  errob  of  notary  :  ko  prejudice.  Wliere  the 
question  to  witnesses  whose  depositions  were  taken  was,  '*ln  whose 
care  was  the  car-load  sent,"  but  the  notary  inadvertently  wrote  it 
''In  whose  car,"  and  the  answer  was  that  certain  persons  ordered 
the  car,  held  that  the  error  was  not  prejudicial,  since  there  was  no 
controversy  as  to  the  person  in  whose  caro  the  car  was  sent,  and 
it  was  not  incompetent  to  inquire  who  ordered  the  car 
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8.  Sale :  contention  Ad  to  ownrrship  of  property  :  bvidencb. 
In  an  action  for  the  price  of  a  car-load  of  poultry  shipped  to  defend- 
ants, where  defendants  denied  plaintiff's  ownership  of  the  poultry, 
and  claimed  that  they  had  bought  it  of  a  third  person,  the  testi- 
mony of  one  of  the  plaintiffs  as  to  a  purchase  of  part  of  the  poultry 
from  such  third  person,  and  as  to  such  person's  indebtedness,  was 
competent  and  material  as  showing  plaintiff's  title;  and  in  such 
case  there  was  no  error  in  admitting  the  bill  of  lading  and  the  live- 
stock contract,  as  they  tended  to  show  to  and  by  whom  the  ship- 
ment was  made;  nor  was  there  any  error  in  admitting  the  testi- 
mony of  one  of  plaintiffs  as  to  who  ordered  the  car;  why  the  third 
person  went  with  the  car;  what  authority  he  had  to  settle  for  the 
car;  that  defendants  never  paid  him  for  the  poultry;  and  that  they 
had  made  no  remittance  to  plaintiffs  for  it. 

4.  Evidence:  impeaching  witness  by  letters.  One  who  is  a 
mere  witness  in  a  case  cannot  be  impeached  by  letters  written  by 
him,  but  which  have  not  been  called  to  his  attention  when  on  the 
stand. 

6.     :    letters  from  third  persons.    Letters  and   telegrams 

from  persons  not  parties  to  the  action,  sent  to  defendants,  relating 
to  their  former  business,  and  not  shown  to  have  been  known  to  the 
plaintiffs,  nor  to  have  any  connection  with  the  subject-matter  of 
the  action,  are  not  admissible  in  evidence. 

6.  Instructions:  repetition  not  reqttired.  Where  the  instruc- 
tions given  by  the  court  on  its  own  motion  state  plainly,  fully, 
concisely  and  fairly  the  issues  to  be  determined,  and  the  law 
applicable  thereto,  it  is  not  error  to  refuse  other  instructions 
asked. 

7.  New  Trial :  verdict  justified.  Where  the  verdict  was  justified 
by  the  evidence  and  instructions,  a  motion  for  a  new  trial,  on  the 
ground  that  the  verdict  was  contrary  to  the  law  and  the  evidence, 
was  properly  overruled. 

Appeal  from  Montgomery  District  Court. — Hon.  C.  P. 

LooFBOuRow,  Judge. 

Filed,  May  9,  1889. 

Action  to  recover  the  value  of  one  car-load  of 
poultry.  Trial  to  a  jury.  Verdict  and  judgment  for 
plaintiffs.    Defendants  appeal. 

W.  8.  StrawTij  for  appellants. 

Smith  McPherson^  for  appellees. 
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dvEN",  C.  J. — I.  A  close  examination  of  this  some- 
what lengthy  record,  and  of  the  thirty-three  assignments 
of  errors,  with  the  arguments  thereon,  discloses  that  the 
only  point  of  controversy  between  the  parties  is  whether 
the  defendants  are  accountable  to  the  plaintiffs  for  a 
certain  car-load  of  poultry  which  the  defendants  received 
and  applied  to  their  own  use,  and  for  which  they  deny 
any  liability  to  the  plaintiffs.  The  plaintiffs  claim  that 
they  owned  and  shipped  the  car-load  of  poultry  in 
question,  consigned  to  the  defendants.  The  defendants 
deny  that  the  plaintiffs  owned  said  poultry,  but  say  that 
the  same  was  delivered  to  them  by  J.  W.  Robertson,  of 
J.  W.  Robertson  &  Co.,  with  whom  they  had  long  dealt 
in  that  line,  and  to  whom  they  had  advanced  money  to 
buy  the  poultry,  and  to  whom  they  fully  accounted  and 
made  payment  for  the  same. 

n.  The  first  error  assigned  is  that  the  court  did  not 
fully  state  the  defenses  presented  by  the  third  division 

1.  iHtTBUOTioHi:  ^'  *^®  answer.    The  third  division  is  so  sub- 
Btating  iflsnefl.  stautially  embraced  in  the  second   as   to 

admit  all  the  proofs  that  were  offered,  and  to  have 
extended  the  statement  of  the  issue  was  unnecessary,  and 
would  have  tended  to  confusion. 

III.     In  taking  the  depositions  of  J.  W.  Robertson 

and  of  George  Richmond  upon  written  interrogatories, 

ft  DwosmoOT:  ^^^  cross-questiou  was  put :     '*In  whose  care 

SoSry':  no     ^^  *^®  car-load  claimed  for  in  this  action 

prejiiaiie.       g^^t  ^q  Chicago  V  *    The  notary  inadvertently 

wrote  it,  *'In  whose  car  i"  and  the  answer  was :  * 'Rich- 
mond Bros,  ordered  the  car  at  Webster. '*  No  pre- 
judice could  have  resulted  from  this  mistake,  as  there 
was  no  controversy  but  that  J.  W.  Robertson  did 
accompany  the  car,  and  it  was  competent  to  prove  who 
procured  the  car. 

George  Richmond  was  inquired  of  as  to  a  purchase 
of  poultry  from  Robertson  &  Co.,  which  formed  a  part 

7oL.  77—17 
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of  the  car-load,  and  as  to  the  indebtedness 

ti^^M^o"       of  Robertson  &  Co.     As  the  defendants  deny 

property:       plain tiflf's  Ownership  of  the  poultry,  and 

claim  the  same  under  Robertson  &  Co.,  this 

testimony  was  competent  and  material,  as  showing  the 

plaintiffs'  title. 

There  was  no  error  in  admitting  the  bill  of  lading 
nor  the  live-stock  contract  in  evidence,  as  they  tended 
to  show  by  and  to  whom  the  shipment  was  made.  Nor 
was  there  any  error  in  admitting  in  evidence  the  testi- 
mony of  A.  M.  Richmond  as  to  who  ordered  the  car ; 
why  Robertson  went  with  the  car;  what  authority 
Robertson  had  to  settle  for  the  car ;  that  the  defendants 
never  paid  him  for  the  poultry  ;  or  that  they  had  made 
no  remittance  to  the  plaintiffs  for  the  poultry. 

IV.  The  defendants  offered  certain  letters  and  tele- 
grams from  Robertson  &  Co.  to  them,  concerning  their 
4  EviDMrOT-      P^*  transactions,  and  what  Robertson  & 

^tMMb?^     Co.    were  going  to  do ;  claiming  that  the 
letters.  same  were  admissible,  as  going  to  impeach 

Robertson,  if  for  no  other  purpose.  Robertson' s  relation 
to  the  case  is  simply  that  of  a  witness,  and  none  of  these 
letters  were  called  to  his  attention  at  the  time  of  his 
examination,  and  hence  are  not  admissible,  even  for 
impeaching  purposes. 

V.  Exhibits  B,  1  to  4,  are  letters  and  telegrams 
from  Robertson  &  Co.  to  defendants,  relating  to  their 

former  business,  and  are  not  shown  to  have 
'  from  third       been  known  to  the  i^laintiffs,  nor  to  have  had 

any  connection  with  the  car  of  poultry  in 
question.    They  were  therefore  properly  excluded. 

VI.  The  seven  instructions  given  by  the  court  on 
its  own  motion  state  plainly,  fully,  concisely  and  fairly 

the  issue  to  be  determined,  and  the  law 
repetition  not  applicable  thereto,  and  hence  there  was  no 

error  in  the  instructions  given ;  and,  as  these 
instructions  cover  fully  the  law  of  the  case,  there  was 
no  error  in  refusing  those  asked  by  the  defendants. 

VII.  Under  the  testimony  and  instructions  the 
lury  might  properly  find,  as  they  did,  for  the  plaintiffs; 
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hence  there  was  no  error  in  overruling  the 
*  Twdiotjui-     defendants'  motion  for  anew  trial,  or  in  not 

holding  that  the  verdict  was  contrary  to  the 
law,  or  to  the  weight  of  the  evidence.  The  judgment  of 
the  distriet  court  is  Affibm£D. 


T.  N«w trial: 


Damon  v.  Westoi^. 

1.  Vendor  and  Vendee:  absolute  or  optional  salb:  breach: 
PLEADING  AND  EVIDENCE  I  TENDER.  Wheie  there  is  an  absolute 
sale  of  land  with  an  agreenient  to  convey  upon  a  certain  day 
upon  payment  of  the  price,  but  before  that  day  the  vendor  con- 
veys it  to  another,  and  thus  puts  it  out  of  his  power  to  convey  to 
the  vendee,  the  latter,  in  an  action  for  damages,  need  not  allege 
nor  prove  that  he  was  able  and  offered  to  perform  on  his  part  on 
the  day  named ;  but  if  the  agreement  was  a  mere  option  to  the 
vendee  to  purchase,  or  if  the  conveyance  to  the  third  party  was 
conditional,  so  that  it  was  not  out  of  the  power  of  the  vendor  to 
convey  to  the  vendee,  and  the  vendee  was  informed  of  that  fact, 
then,  to  give  the  vendee  a  right  of  action,  he  must  have  tendered 
performance  on  his  part  on  the  day  named. 

a     :   VALUE  of  land  :  CEOSS-EXAHINATION.    Where  a  witness 

has  testified  to  the  value  of  land  on  a  certain  day,  it  is  proper 
cross-examination  to  ask  him  what  it  is  woiiih  at  the  time  of  trial, 
for  the  purpose  of  showing  the  value  of  his  opinion. 

8.     :  FAILURE  to  CONVEY :  EVIDENCE.    In  an  action  for  a  breach 

of  contract  to  convey,  where  the  defendant  had  conveyed  to 
another  prior  to  the  day  set  for  payment  by  and  conveyance  to 
plaintiff,  defendant  was  properly  i)ermitted  to  show  a  verbal 
promise  on  the  part  of  his  grantee  to  reconvey,  and  there  was  no 
error  In  refusing  to  allow  plaintiff  to  show  that  the  grantee  had 
not  placed  his  deed  in  escrow. 

Appeal  from   Pottawattamie   District   Court. — Hon. 

C.  F.  LooFBOUEOW,  Judge. 

Filed,  May  9,  1889. 

Action  to  recover  damages  for  an  alleged  breach  of 
contract  for  the  sale  of  real  estate.  Trial  to  a  jury. 
Verdict  and  judgment  for  defendant.     Plaintiff  appeals. 

The  plaintiff  alleges  a  verbal  contract  by  which,  on 
the  first  day  of  February,  1887,  he  purchased  from 
defendant  the  land  described  at  the  agreed  price  of  five 
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thousand  dollars,  twenty  dollars  of  which  was  to  be  and 
was  paid  in  cash ;  nine  hundred  and  eighty  dollars  to 
be  paid  February  6,  1887 ;  two  thousand  dollars  in  six, 
and  two  thousand  dollars  in  twelve  months,— with 
interest, — ^the  last  two  payments  to  be  evidenced  by 
notes,  and  secured  by  mortgage  upon  the  land;  the 
defendant  to  deed  the  land  to  the  plaintiff  upon  pay- 
ment of  the  nine  hundred  and  eighty  dollars,  on 
February  6.  The  plaintiff  further  alleges  that  he 
would  have  been  ready  and  willing  to  pay  the  nine 
hundred  and  eighty  dollars,  and  to  otherwise  execute 
the  contract,  on  tlxe  fifth  of  February  ;  that,  on  the 
second  day  of  February,  the  defendant  sold  and  con- 
veyed said  land  to  George  N.  Keeline,  and  thereby  put 
it  out  of  his  power  to  convey  to  the  plaintiff  according 
to  said  agreement.  Therefore  the  plaintiff  says  he  is 
damaged  five  thousand  dollars,  which  he  asks  to 
recover. 

The  defendant  admits  that  he  received  the  twenty 
dollars  from  the  plaintiff,  but  denies  that  it  was  upon  a 
contract  of  purchase  and  sale.  He  avers  that  it  was  for 
the  privilege  of  an  option  on  said  land  at  the  price  and  on 
the  terms  named,  until  the  fifth  day  of  February,  1887 ; 
that  the  plaintiff  haa  never  exercised  said  option  ;  that 
the  deed  to  Mr.  Keeline  was  upon  the  express  condition 
that  it  was  not  t.o  become  operative  except  in  the  event 
that  the  plaintiff  failed  to  purchase  the  land  ;  that,  on 
the  fifth  day  of  February,  the  defendant  and  Keeline 
were  able,  ready  and  willing  to  deed  said  land  to  the 
plaintiff  upon  the  terms,  but  that,  immediately  upon 
the  recording  of  the  deed  to  Keeline,  the  plaintiff  did 
not  make  any  preparations  to  purchase  said  lands,  and 
was  not  on  the  fifth  day  of  February  able  to  perform 
said  contract. 

L.  W,  Ross  and  Henry  Fordy  tot  appellant 

WrigM^  Baldwin  &  Ealdaney  for  appellee. 

Given,  C.  J. — ^L  The  plaintiff  rests  his  right  to 
recover  upon  the  claim  that  the  agreement  between  him 
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and  the  defendant  was  absolute,  and  that 
*Tend6e:abto-  the  defendant  pat  it  out  of  his  power  to 

^^^     perform  by  conveying  the  land  to  Keeline. 

biff  and  eid-  If  such  was  the  case,  it  was  not  necessary 
for  the  plaintiflF  to  allege  or  prove  that  he 
was  able  to  and  offered  to  perform  the  agreement  on  his 
part.  He  only  alleged  that  he  would  have*  been  ready 
and  willing  to  i)erform  had  it  not  been  for  the  convey- 
ance to  Keeline.  There  is  no  allegation  that  he  was 
able  and  willing,  or  that  he  tendered  performance,  nor 
was  such  allegation  necesi^ary  upon  his  theory  of  the 
case*  The  court  very  properly  directed  the  jury  to  first 
determine  whether  the  agreement  was  absolute  or 
optional,  and  then  proceeded  to  instruct  them  as  to  the 
rights  of  the  parties  in  either  event ;  saying  that,  if  the 
agreement  was  an  option,  or  if  the  conveyance  to 
Keeline  was  conditional,  so  that  it  was  not  out  of  the 
power  of  the  defendant  to  convey  to  the  plaintiff,  and 
the  plaintiff  was  informed  of  that  fact,  then,  to  give  the 
plaintiff  the  right  of  action,  he  must  have  tendered  per- 
formance on  his  part ;  and,  as  no  tender  of  performance 
had  been  made,  the  plaintiff  could  only  recover  upon 
finding  that  the  agreement  was  absolute,  au^  that  the 
conveyance  to  Keeline  was  without  condition,  or,  if  con- 
ditional, « that  the  plaintiff  was  not  informed  thereof. 
There  was  no  error  in  excluding  the  testimony  offered 
as  to  plaintiff 's  ability  and  willingness  to  perform  the 
agreement,  nor  of  the  evidence  offered  by  the  defendant 
tending  to  show  inability  or  unwiUingness  on  the  part 
of  the  plaintiff  to  perform  the  agreement.  The  cross- 
examination  referred  to  did  not  have  that  tendency. 

II.    On  the  cross-examination  of  the  v^itness  intro- 
duced by  the  plaintiff  to  prove  the  value  of  the  land  on 

the  fifth  day  of  February,  the  court  per- 

'  land :  oro«s-    mittcd  defendant,  over  plaintiff 's  objection, 

to  ask  what  the  land  was  then  worth.  This 
was  proper  cross-examination,  for  the  purpose  of  estab- 
lishing the  weight  that  should  be  given  to  the  judg- 
ment of  the  witness,  and,  under  the  plain  instruction 
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given  as  to  the  measure  of  damage,  it  could  not  have 
been  misunderstood  to  the  plaintiff's  prejudice. 

III.  The  court  instructed  the  jury,  in  effect,  that 
if  the  deed  was  made  to  Keeline  under  an  arrangement 

that  he  should  reconvey  in  case  the  plaintiff 
'  to  convey :      elected  to  take  the  land,  and  the  defendant 

was,  by  virtue  of  this  arrangement,  in  a 
condition  where  he  could  still  perform  his  contract,  and 
convey  the  land  to  plaintiff,  and  this  was  made  known 
to  the  plaintiff  before  the  fifth  day  of  February,  then 
such  conditional  transfer  to  Keeline  would  not  relieve 
the  plaintiff  of  the  necessity  of  offering  the  balance  of 
the  purchase  money  within  the  time  agreed  on  in  order 
to  maintain  this  action.  This  instruction  was  properly 
given,  and  hence  there  was  no  error  in  permitting 
defendant,  against  the  objection  of  the  plaintiff,  to 
introduce  evidence  tending  to  show  a  verbal  promise  by 
Keeline  to  reconvey,  nor  refusing  to  allow  the  plaintiff 
to  show  that  Keeline  had  not  placed  his  deed  for  that 
purpose  in  escrow. 

IV.  The  instructions  asked  by  the  plaintiff,  and 
refused,  are  substantially  embraced  in  those  given.  We 
have  carefcUy  considered  the  instructions  given,  the 
exceptions  thereto,  and  the  argument  of  counsel  in  sup- 
port of  their  exceptions,  but  find  no  error  therein. 

V.  The  jury  might  have  found  from  the  testimony 
that  the  agreement  was  optional,  and  hence  have  found 
for  the  defendant,  because  there  was  no  tender  of  per- 
formance by  the  plaintiff ;  or  they  might  have  found 
that  the  conveyance  to  Keeline  was  upon  the  condition 
claimed,  and  that  the  plaintiff  was  informed  thereof, 
and  made  no  tender  of  performance, — in  either  of  which 
cases  th  eir  verdict  would  properly  be  for  the  defendant. 
Finding  no  error,  the  judgment  is 

Affirmed. 
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Head  Bbothebs  v,  Thompson  et  al. 

1.  Mortgages :  assumption  by  fubchaseb  of  iand  :  agreement 
wiTHOXJT  MUTUALiTT :  FRAUD :  EVIDENCE.  Defendants,  husband 
and  wife,  were  owing  four  certain  mortgages  on  their  land,  which 
plaintiffs  either  owned  or  had  authority  to  collect ;  also  another 
mortgage  to  M.,  which  was  of  record,  but  of  which  plaintiffs  had 
no  actual  notice.  Defendants  proposed  to  convey  the  land  to 
plaintiffs  in  satisfaction  of  the  encumbrances,  and  plaintiffs 
accepted  the  proposition,  and  a  plain  warranty  deed  without  res- 
ervations was  made  accordingly,  but  the  evidence  (see  opinion) 
shows  that  plaintiffs  understood  that  the  four  mortgages  held  by 
them  were  the  only  encumbrances,  and  that  they  did  not  intend  to 
assume  any  other,  and  that  defendants  knew  of  the  mortgage  to 

M.   jgrew— 

(1)  That  if  defendants  understood  that  plaintiffs  meant  to 
assume  the  mortgage  to  M.  also,  then  the  minds  of  the  par- 
ties did  not  meet,  and  there  was  no  agreement  in  law. 

(2)  That  if  defendants  knew  that  plaintiffs  were  relying  on  their 
statements  as  to  liens,  then  it  was  a  fraud  for  them  not  to 
disclose  the  existence  of  the  mortgage  to  M.,  and  such  a 
fraud  as  to  make  the  agreement  void,  if  one  was  made. 

2.  Deed :  delivery  :  facts  not  oonstitutino.  Defendants  entered 
into  an  agreement  with  plaintiffs  to  convey  to  them  certain  land 
in  satisfaction  of  certain  mortgages  thereon  which  plaintiffs  either 
owned  or  controlled,  and  a  deed  was  at  the  time  made  by  defend- 
ants, who  lived  in  the  country,  and  left  at  plaintiffs'  bank.  The 
deed  was  a  plain  warranty  deed,  and  was  made  to  one  of  the  plain- 
tiffs who  was  at  the  time  absent.  No  consideration  passed  at  the 
time, — the  mortgages,  which  were  the  sole  consideration,  not  being 
at  hand,  but  plaiatiffs  were  to  procure  them  to  be  assigned  and 
sent  to  them,  and  then  the  transaction  was  to  be  closed  up.  Held 
that  there  was  no  delivery  of  the  deed,  and  that  it  was  of  no  effect 
untU  the  mortgages  were  delivered. 

Appeal  from    Oreene   District    Court — Hon.    J.    P, 

Conner,  Judge. 

Piled,  May  9,  1889. 

Action   in    equity  for   judgments  on  notes,   and 
decree  foreclosing  four  mortgages,  given  to  secure  the 
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same,  on  a  certain  quarter  section  of  land.  The  defend- 
ants' answer  admits  that  but  for  the  matter  alleged  in 
defense  the  plaintiffs  would  be  entitled  to  decree  as 
prayed.  They  allege  as  defense  that  on  or  about  the 
twenty-eighth  day  of  January,  1888,  the  plaintiffs, 
through  Mahlon  Head,  a  member  of  the  firm,  verbally 
contracted  with  the  defendants  to  take  said  land,  and 
to  pay  therefor  all  the  liens  and  encumbrances  then 
standing  against  it ;  that  on  the  same  day,  and  in  pur- 
suance of  said  agreement,  the  defendants  executed  to 
Mahlon  Head  their  deed  to  said  land,  subject  to  all  liens 
and  encumbrances  then  standing  against  it;  and  that 
the  said  deed  was  delivered  to  and  accepted  by  the 
plaintiffs  in  full  payment  of  the  four  mortgages  set  out 
in  the  petition,  and  of  all  liens  and  encumbrances 
against  said  land ;  wherefore  defendants  ask  that  the 
notes  and  mortgages  sued  on  be  canceled ;  that  a  decree 
be  entered  that  the  plaintiffs  and  Mahlon  Head  take 
said  land  subject  to  the  other  liens  not  sued  on ;  and 
that  all  said  liens  be  decreed  paid  to  the  plaintiffs 
and  Mahlon  Head.  The  plaintiffs,  in  reply,  deny  that 
it  was  agreed  as  alleged  by  defendants,  and  aver  that 
George  W.  Thompson  of  his  own  accord  proposed  to 
deed  said  lands  to  avoid  foreclosure,  and  that  the  defend- 
ants, without  any  agreement  whatever  on  the  part  of 
the  plaintiffs,  executed  a  warranty  deed  conveying  said 
land  to  Albert  Head,  one  of  the  plaintiffs.  That  the 
defendants,  with  the  intent  to  defraud  the  plaintiffs, 
represented  that  there  was  no  encumbrance  on  said  land 
other  than  plaintiffs'  mortgage,  by  declaring  in  said 
deed  that  said  premises  were  free  and  clear  of  all  liens 
and  encumbrances.  Plaintiffs  deny  that  said  deed  was 
ever  delivered  to  them  or  either  of  them,  and  allege  that 
they  refused  to  accept  the  same,  and  that  it  was 
destroyed  in  the  presence  of,  and  with  the  knowledge 
and  consent  of,  defendant  George  W.  Thompson.  There 
is  no  controversy  but  that  the  plaintiffs  held  the  notes 
and  four  mortgages  sued  upon ;  that  they  notified 
defendants  that  the  same  were  about  to  become  due,  and 
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that  the  defendants  called  on  Mahlon  Head  with  refer- 
ence thereto  ;  that  on  the  day  they  called  Mahlon  Head 
prepared  a  deed  for  the  land  from  the  defendants  to 
himself  or  Albert  Head ;  that  the  defendants  executed 
and  acknowledged  said  deed  in  the  plaintiffs'  bank,  and 
left  it  there ;  that  soon  thereafter,  on  the  same  day, 
Mahlon  Head  examined  the  records,  and,  finding  thereon 
a  mortgage  from  the  defendants  to  C.  W.  and  J.  N. 
Meath  on  the  same  land,  for  sixteen  hundred  dollars, 
met  the  defendant  George  W.  Thompson,  and  told  him 
that  there  was  another  mortgage  against  that  land ;  that 
he  did  not  know  anything  about  it  when  he  wrote  the 
deed ;  that  he  could  not  stand  it ;  that  he  could  not  buy 
it  and  pay  the  the  encumbrances  on  it ;  that  it  was  more 
than  the  land  was  worth ;  and  that  he  would  destroy 
the  deed,  and  did  then  and  there  tear  the  deed  in  pieces. 
The  further  facts  appear  in  the  opinion. 

Edward  &  Rose^  tor  appellants. 

A.  M.  Head^  for  appellees. 

Given,  C.  J. — L  The  points  in  controversy  are 
whether  the  plaintiffs  agreed  to  pay  all  the  encum- 
1.  MoneAexs:  brauccs  Standing  against  the  land,  and 
5SSS^?of  ^  whether  the  deed  was  delivered.  The  agree- 
^t'lSSlOTt  Daent  must  be  arrived  at  largely  from  cir- 
frmnS^Sri*  cumstauces,  as  the  testimony  of  both  parties 
denoe.  shows  that  but  little  was  said.    It  is  evident 

from  the  circumstances  and  what  was  said  and  done 
that  the  defendants  intended  to  convey  to  the  plaintiffs, or 
to  whichever  of  them  they  might  designate,  their  interest 
in  the  land  ;  and  that  the  plaintiffs  intended  to  receive 
such  conveyance  in  full  satisfaction  of  the  notes  and  four 
mortgages  in  suit.  It  is  equally  evident  that  at  the  time 
of  making  the  deed  the  defendants  did,  and  the  plain- 
tiffs did  not,  know  of  the  existence  of  the  Meath  mort- 
gage, and  that  the  defendants  made  no  mention  of  that 
mortgage  at  the  time.  The  defendants  both  testify  that 
the  deed  prepared  by  Mahlon  Head  and  executed  by 
them  expressly  provided  that  he  was  taking  the  land« 
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assnming  all  the  encnmbrances  thereon  ;  and  the  plain- 
tiflf  Mahlon  Head  testifies  that  it  was  just  a  plain  war- 
ranty deed,  with  no  exceptions  in  it  of  any  kind.  It 
appears  from  the  testimony  of  Mahlon  Head  that  he  did 
not  know  of  the  Meath  mortgage.  His  examination  of 
the  records,  his  declaration,  immediately  after,  that  he 
would  not  accept  the  deed,  and  his  destroying  the  same, 
show  that  he  did  not  know  of  the  Meath  mortgage  at 
the  time  he  wrote  the  deed.  He  evidently  was  acting 
on  the  belief  that  there  were  no  other  encnmbrances 
except  plaintiffs'  four  mortgages ;  hence  it  would  have 
been  unusual  should  he  have  expressed  any  reservation  in 
the  deed,  as  the  four  mortgages  were  to  be  satisfied  by  it. 
The  weight  of  the  evidence  is  in  favor  of  the  conclusion 
that  the  deed  was  a  plain  warranty  deed  without  any 
exceptions  in  it 

II.  The  objection  to  the  testimony  of  Mrs. 
Thompson  as  to  what  passed  between  her  and  her  hus- 
band before  going  to  the  bank  to  execute  the  deed  was 
well  taken. 

III.  In  support  of  the  defense,  Mrs.  Thompson 
testifies  that  on  going  to  the  bank  Mahlon  Head  said : 
"Mrs.  Thompson,  this  is  a  warranty  deed  of  your 
quarter  section  of  land,  conveying  the  farm  to  me.  I 
am  taking  it,  and  assuming  all  encumbrances  thereon. 
If  you  are  willing,  sign  your  name  right  here."  Mr. 
Thompson  testifies  that  on  calling  at  the  bank  Mahlon 
Head  said:  *'*What  shall  we  do  with  regard  to  the 
mortgages  on  your  land  ?  *  I  told  him  the  best  thing  I 
could  do  was  to  turn  the  land  over  to  him,  and  he  assume 
all  the  encumbrances  on  the  land.  He  said,  *  All  right ; 
I  would  rather  do  that  than  foreclose  the  mortgage.'  " 
Mahlon  Head  testifies  that  when  Mr.  Thompson  came 
into  the  bank  he  said  to  him  :  **  *  George,  what  are  you 
going  to  do  about  that  land  and  those  mortgages  and 
those  notes  ? '  and  he  answered  :  '  All  I  can  do  is  to 
turn  them  over  to  you.  We  can  deed  the  land  to  you ; ' 
and  I  said :  *  Will  you  and  your  wife  sign  the  deed?' 
and  he  said,  *  Yes  ;  we  would  like  to  get  along  with  as 
little  expense  as  possible.'  "     That  when  Mr.  Thompson 
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returned  with  Mrs.  Thompson  he  said  to  her,  "Mrs. 
Thompson,  I  want  you  to  sign  a  deed,"  and  she  signed 
it.  These  apparent  contradictions  are  easily  reconciled 
when  we  remember  that  the  defendants  were  acting  with 
a  full  knowledge  of  the  Meath  mortgage,  and  that 
Mahlon  Head  was  acting  without  such  knowledge,  and 
with  the  supposition  that  there  was  no  other  encum- 
brance than  the  plaintiffs'.  Mr.  Thompson  testified  that 
Mahlon  Head  asked  him  if  there  were  any  liens  filed,  and 
if  there  were  any  judgments  against  the  land,  and  that 
he  told  him  *'No,"  and  again  that  he  did  not  tell  him 
anything  about  the  Meath  mortgage.  The  reasonable 
conclusion  is  that  Head  acted  upon  the  belief  that  there 
were  no  other  encumbrances  than  the  plaintiffs'  four 
mortgages,  and  hence  did  not  intend  to  be  understood 
as  assuming  the  Meath  mortgage;  while,  upon  the 
other  hand,  the  defendants  acted  upon  the  understand- 
ing that  he  was  agreeing  to  assume  the  Meath  mortgage. 
If  such  be  the  correct  conclusion,  then  that  essential 
element  of  an  agreement,  mutuality,  is  lacking,  and 
there  was  no  agreement  at  all. 

IV.  Head's  inquiries  of  Mr.  Thompson  as  to  liens 
were  s«ch  as  to  show  him  that  Head  was  relying  upon 
bis  statements,  and  good  faith  required  that  Thompson 
should  have  declared  the  existence  of  the  Meath  mort- 
gage. This  he  did  not  do.  Though  it  is  true  that  Head 
had  constructive  notice,  yet,  if  Thompson  knew  that 
Head  was  relying  upon  his  statements,  then  it  was  a 
fraud  for  him  not  to  have  disclosed  tfie  existence  of  the 
Meath  mortgage,  and  such  a  fraud  as  should  make  void 
the  agreement  if  one  were  made. 

V.  As  to  the  delivery  of  the  deed,  we  hold  that  it 
is  immaterial  whether  it  was  executed  to  Mahlon  Head 
8  dmd:  d©-      or  to  Albert  Head.     As  Mahlon  Head  had 

not  coMtftu^   authority  to  take  the  deed  in  Albert' s  name, 

ting.  we  think  it  clear  that  he  had  authority  to 

receive  it,  but  the  question  remains,  was  there  a  delivery 

of  the  deed  to  Mahlon  Head?    The    testimony  shows 

that  when  executed  it  was  left  on  the  plaintiffs'  bank 
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counter,  and  soon  thereafter  was  in  the  personal  posses- 
sion of  Mahlon  Head  at  the  time  he  tore  it  up.  It 
appears,  however,  that  no  part  of  the  consideration  had 
yet  passed  to  the  defendants.  Mr.  Thompson  testifies 
that  Head  said  to  him  that  he  did  not  have  the  mortgages 
and  notes  there  then  ;  that  in  the  course  of  two  or  three 
weeks  he  would  have  all  the  papers,  and  then  turn  them 
over.  Mr.  Head  testifies :  ^^  I  remarked  to  him  that  I 
did  not  have  the  Kellogg  mortgages  here  then ;  that  I 
would  send  for  them,  and  have  them  assigned  to  Head 
Bros.,  and  when  they  come,  if  all  right,  I  will  deliver 
to  you  the  mortgages.*'  Mir.  Love  joy,  the  notary, 
testifies  that  the  deed  was  to  Albert  Head ;  that  when 
he  came  into  the  bank  to  take  the  acknowledgment  ^^Mr. 
Thompson  held  the  deed  in  his  hand.  He  came  up  and 
signed  it,  also  his  wife ;  and  he  said  something  about 
her  mortgage,  *  *  *  about  taking  it  up,  ♦  *  ♦ 
and  about  some  one,  *  ♦  *  i  think  it  was  Mr. 
Kellogg's  mortgage.  I  remember  distinctly  that  Mr. 
Head  said :  *  You  sign  this  deed,  and  I  will  take  up 
her  mortgages.'  He  mentioned  his  and  Kellogg's  mort- 
gages." It  appears  there  were  no  exceptions  in  the 
deed ;  that  it  was  to  Albert  Head,  who  was  then  absent ; 
that  it  remained  for  the  plaintiffs  to  get  an  assijo^ment 
of  the  Kellogg  notes  and  mortgages,  and  that  they,  with 
plaintiffs'  notes  and  mortgages,  were  to  be  canceled  and 
delivered  up  if  everything  was  all  right.  We  conclude 
that  the  deed  was  executed  at  that  time,  because  of  the 
presence  of  Mrs,  Thompson  in  town,  and  that  the  deed 
was  to  be  held  and  be  of  no  effect  until  the  notes  and 
mortgages  were  canceled  and  surrendered.  Entertaining 
these  views,  the  decree  of  the  district  court  is 

Affibmbd. 
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The  State  v.  Tubnet. 

1.  Criminal  Law:  affbal:  glbre*8  oertifioatb  to  explain 
BBCX>BD :  BViDBNOB  ON  TBIAU  In  this  case  the  record  in  the  dis- 
trict court,  as  certified  to  this  court,  is  full  and  regular,  and  shows 
a  trial  by  jury  upon  the  evidence,  and  a  verdict  of  guilty.  The 
clerk  of  the  district  court,  however,  certifies  that  no  evidence  was 
introduced  on  the  trial  except  the  minutes  of  evidence  taken  before 
the  grand  jury.  Held  that  the  clerk  had  no  legal  authority  to 
make  such  certificate,  and  that  it  could  not  be  considered,  but 
that  this  court,  in  the  absence  of  exceptions  to  the  evidence,  must 
presume  that  defendant  was  convicted  upon  proper  evidence ;  but 
if  such  certificate  were  considered  and  taken  as  true,  still  this 
court  could  not  interfere,  because  no  objection  was  made  to  the 
evidence  named  therein,  and  it  was  comx)etent  for  defendant  to 
waive  the  privilege  of  being  confronted  with  the  witnesses  against 
him.  (See  StcLte  v.  Piolaont  29  Iowa,  188,  and  State  v.  Fooha,  ^ 
Iowa,  452.) 

2.  Iiaroeny  and  Burglary :  iotioation  ot  punishment  on  appeal. 
Defendant  was  convicted  of  burglary  on  six  indictments  and  of 
larceny,  committed  in  connection  with  his  burglaries,  on  six  other 
indictments,  and  was  sentenced  in  the  aggregate  to  seventeen  and 
one-half  years  in  the  penitentiary.  There  can  be  no  doubt  of  his 
guilt  in  each  case.  The  total  value  of  the  stolen  property  was 
found  to  be  $5661  Held  that  this  court  must  be  governed  wholly 
by  the  record,  and  that  there  is  nothing  in  the  record  in  this  case 
justifying  a  mitigation  of  the  sentence.  Considerations  in  defend- 
ant's favor  not  found  in  the  record  are  proper  only  to  be  urged  in 
an  application  to  the  executive  for  pardon. 

Appeal  from  JdcJcson  District  Court. — HoK.  Walter  I. 

Hayes,  Judge. 


77    SM9| 
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Filed,  May  9,  1889. 

At  the  December  term,  1885,  of  the  district  court  of 
Jackson  county,  twelve  indictments  were  found  against 
the  defendant.  Six  of  these  indictments  charged  the 
defendant  with  larcenies,  and  the  others  were  charges 
for  burglariously  breaking  and  entering  buildings. 
The  defendant  was  in  custody  when  the  indictments 


270  SUPREME  COURT  OF  IOWA, 

The  State  v.  Tumey. 

were  found.  He  was  arraigned  upon  each  charge 
separately,  and  put  upon  trial.  Verdicts  of  guilty  were 
returned,  and  separate  judgments  were  pronounced,  by 
which  the  defendant  was  ordered  to  be  confined  in  the 
penitentiary  for  the  period  of  seventeen  and  one-half 
years,  for  all  the  crimes  charged.  The  defendant 
appealed  in  each  case,  and  all  of  the  appeals  were  sub- 
mitted to  this  court  upon  the  same  record  and  argu- 
ment, and  they  will  be  disposed  of  in  one  opinion. 

Q.  O.  Cole  and  A.  H,  Denman^  for  appellants. 

John  T.  Stone^  Attorney  General,  for  the  State. 

ROTHROCK,  J. — I.    The  judgments  in  all  of  the  cases 
were  rendered  on  the  tenth  day  of  December,  1885.    The 

defendant  has  since  that  time  been  confined 
*  S?^p^ :   i^  the  penitentiary.    Appeals  were  taken  by 
^?to  a?**'  the  service  of  the  proper  notices  on  the  ninth 
SJideS?S?'    day  of  December,  1886.     After  that  time  the 
*'***'  defendant   made  application  for  the  writ 

of  habeas  corpus  against  the  warden  of  the  penitentiary, 
and  a  trial  was  had  as  to  the  legality  of  his  imprison- 
ment. He  was  remanded  to  the  custody  of  the  warden, 
and  upon  appeal  to  this  court  the  order  was  affirmed. 
See  Tumey  v.  Barr^  76  Iowa,  758.  The  appeals  in 
these  cases  were  submitted  to  this  court  after  the  pro- 
ceeding in  habeas  corpus  was  finally  disposed  of.  The 
cases  are  presented  upon  transcripts,  which  are  sub- 
stantially alike.  We  will  give  the  material  part  of  one 
of  them:  *'Now,  on  this  tenth  day  of  December, 
A.  D.  1885,  this  cause  came  on  for  trial ;  the  plaintiff 
appearing  by  M.  V.  Gannon,  district  attorney,  and,  the 
defendant  being  without  means  with  which  to  employ 
counsel,  the  court  appointed  D.  A.  Wynkoop,  Esq., 
attorney  to  defend  him.  The  defendant,  being  arraigned, 
says  he  is  indicted  by  his  right  name,  and  pleads  not 
guilty.  And  thereupon  came  a  jury  of  twelve  good  and 
lawful  men,  who  were  duly  sworn  to  well  and  truly  try 
said  cause,  and  a  true  verdict  render  therein.  And  the 
said  jury,  having  heard  the  evidence  and  received  the 
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charge  of  the  court,  returned  their  verdict  in  words  and 
figures  following,  to- wit:  *We,  the  jury,  find  the 
defendant  guilty,  and  find  the  property  stolen  to  be  of 
the  value  of  forty-five  dollars.  R.  C.  Westbrook,  Fore- 
man.' And  on  the  same  day,  to-wit,  December  10, 1886, 
the  court  sentenced  the  defendant  ( he  waiving  time )  to 
imprisonment  in  the  penitentiary  at  Anamosa  for  the 
term  of  six  months.  It  is  therefore  ordered  by  the 
court  that  the  defendant,  Chester  Turney,  be  taken  by 
the  sheriff,  and  conveyed  to  the  penitentiary  at  Anamosa, 
Iowa,  and  there  confined  at  hard  labor  for  the  term  of 
six  months ;  and  that  D.  A.  Wynkoop  be  allowed  ten 
dollars  for  defending;  and  that  judgment  be  entered 
against  the  defendant  for  costs." 

No  complaint  is  made  to  the  finding  and  present- 
ment of  the  indictments  by  the  grand  jury,  nor  to  the 
arraignment  and  plea,  but  many  objections  are  made  to 
the  manner  in  which  the  trials  were  conducted.  It  is 
enough  to  say  that  the  record  above  set  out  shows  no 
error,  nor  even  any  irregularity,  prejudicial  to  the 
defendant.  It  appeals  therefrom  that  the  defendant 
was  arraigned ;  that  he  pleaded  not  guilty ;  that  an 
attorney  was  appointed  by  the  court  to  defend  him ; 
that  a  jury  was  empaneled  and  sworn ;  that  the  jury 
heard  the  evidence,  and  received  the  charge  of  the  court, 
and  returned  its  verdict ;  and  that  judgment  was  pro- 
nounced thereon  on  the  same  day,  and  defendant  waived 
the  time  of  sentence.  These  are  about  all  the  requisites 
of  an  orderly  and  legal  trial  of  criminal  cases.  This  is 
the  record  by  which  we  must  be  governed  in  the 
determination  of  these  appeals.  We  are  not  permitted 
to  consider  the  facts  upon  which  reliance  was  had  in  the 
habeas  corpus  proceeding,  nor  can  we  presume  that  the 
court  pronounced  sentence  without  having  allowed  six 
hours  to  elapse  after  verdict,  as  provided  by  section  4496 
of  the  Code,  and  the  record  shows  that  the  time  was 
waived  by  the  defendant. 

It  is  stated  in  the  record  that  the  jury  heard  the 
evidence.  The  clerk  of  the  district  court  made  a  certifi- 
cate, in  which  he  stated  that  the  testimony  taken  before 
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the  grand  jury  was  read  to  the  trial  jury,  and  that  no 
other  evidence  was  offered  in  the  trials  by  either  i)arty. 
It  is  claimed  that  this  was  a  gross  error.  It  is  no  part 
of  the  duty  of  the  clerk  of  the  district  court  to  make 
such  a  certificate.  When  he  has  certified  the  record  as 
the  court  and  the  parties  have  made  it,  he  has  done 
every  act  which  the  law  authorizes  him  to  perform  in  a 
case  appealed  to  this  court ;  and  even  if  the  clerk  could 
by  certificate  make  a  record,  and  if  it  be  conceded  that 
the  testimony  taken  before  the  grand  jury  was  all  the 
evidence  introduced  on  the  trials,  we  could  not  reverse 
the  judgments  on  that  ground,  because  no  objection  was 
made  to  the  evidence,  and  it  was  competent  for  the 
defendant  to  waive  the  privilege  of  being  confronted 
with  the  witnesses  against  him.  l^cUe  v.  Pols&Uf  29 
Iowa,  133 ;  SicUe  v.  FooIcSj  66  Iowa,  462. 

There  are  many  other  objections  urged  to  the  pro- 
ceedings, but  they  do  not  appear  of  record.  We  cannot 
presume  error.  It  must  be  made  to  appear  affirmatively 
and  from  the  record.  The  objections  made  to  the  form 
of  the  verdicts  are  absolutely  without  merit.  They 
should  be  disregarded  by  the  court,  even  if  the  attention 
of  the  court  below  had  been  called  thereto,  and  a  cor- 
rection asked.  The  same  may  be  said  of  objections  to 
the  form  of  the  indictments.  In  short,  there  is  nothing 
in  the  record  in  these  cases  which  authorizes  a  reversal 
of  the  judgments.  It  is  to  be  remembered  that  no  objec- 
tion was  made  nor  exception  taken  to  anything  which 
was  done  in  the  court  below. 

II.    We  come  now  to  what  we  regard  as  the  only 

real  question  in  these  cases.    It  is  urged  with  much 

2.  LABonrrand  ©amestness   by  counsel  for  api>ellant  that 

StSatJokof  *^®    punishment    inflicted    upon    him    is 

on^pSS?^     excessive.    As  we   have    said,   there  were 

twelve  indictments.    The  acts  with  which 

the  defendant  was  charged  were  the  breaking  and  enter- 

.  ing  stores,  a  butcher-shop   and  other  buildings,  and 

stealing  therefrom  certain  personal  property.     For  each 

act  two  indictments  were  found,— one  for  breaking  and 

entering,  and  the  other  for  the  larceny.    These  are 


JANUARY  TERM.  1889.  273 

The  State  ▼.  Turney. 

-----  -  - 

separate  offenses,  and  under  the  law  indictments  may 
be  returned  for  each,  independent  of  the  other.  The 
jury  found  the  stolen  property  to  be  of  the  value  of  iive 
hundred  and  sixty-six  dollars  in  the  aggregate.  The 
penalty  inflicted  is  seventeen  years  ah^  six  months' 
imprisonment  in  the  penitentiary.  It  is  not  claimed 
that  the  defendant's  punishment  should  be  reduced 
because  there  is  doubt  of  his  guilt.  Such  a  claim  cannot 
be  made,  in  the  face  of  the  record  before  us.  It  is  not  a 
case  for  sympathy,  upon  the  ground  that  an  innocent 
man  has  been  convicted  of  crime.  The  evidence  taken 
before  the  grand  jury  is  quite  full  and  explicit.  It 
shows  without  question  that  the  defendant  committed 
the  crimes  with  which  he  was  charged.  He  was  arrested 
very  soon  afterwards,  and  nearly  all  of  the  stolen  prop- 
erty was  found  either  in  his  actual  possession  or  con- 
cealed in  places  which  he  pointed  out.  In  short,  he 
made  a  full  confession  of  the  acts  charged,  and  nearly 
all  of  the  property  was  recovered  by  the  owners.  In 
view  of  these  facts,  it  is  easy  to  understand  why  no 
defense  was  made  in  his  behalf ;  and  as  section  3775  of 
the  Code  provided  that  a  district  attorney  was  allowed, 
for  each  conviction  on  a  plea  of  guilty,  the  sum  of  five 
dollars,  and  for  each  jury  trial,  in  cases  of  felony,  the 
sum  of  twenty  dollars,  to  be  paid  by  the  county,  it  is 
not  diflScult  to  compifehend  why  there  were  twelve  jury 
trials.  It  was  this  unwarranted  multiplication  of  jury 
trials  which  gave  rise  to  the  gross  irregularities  of 
which  mention  was  made  in  the  case  of  Turney  v.  Barty 
above  cited.  There  was  no  demand  for  any  jury  trial 
for  any  purpose  but  to  manufacture  attorney's  fees. 
The  defendant  made  no  real  denial  of  his  guilt,  and 
there  was  no  defense  that  could  have  been  made  for 
him.  He  broke  open  buildings  and  stole  property  of 
the  value  of  five  hundred  and  sixty-six  dollars,  and  his 
crimes  demanded  more  than  merely  nominal  punish- 
ment. 

Ta' determining  the  question  whether  the  term  of 
imprisonment  should  be  reduced,  we  must  be  governed 

Vol.  77—18 


\   - 


274 SUPREME  COURT  OF  IOWA, 

The  State  v.  Turney. 

by  the  record  before  us.  We  know  nothing  of  the 
defendant's  antecedents.  His  previous  character^ 
whether  good  or  bad,  is  an  important  consideration  in 
determining  the  question.  In  short,  the  record  presents 
no  case  for  mitigation  of  the  sentence.  We  determined 
in  the  case  of  Arthur  v.  Craig^  48  Iowa,  264,  that  the 
governor  of  the  state  has  power  to  annex  to  a  pardon 
any  condition,  precedent  or  subsequent,  provided  it  be 
not  illegal,  immoral  or  impossible  to  be  performed.  It 
is  well  understood  that,  in  exercising  the  pardoning 
power,  there  are  many  considerations  presented  to  the 
executive  which  cannot  be  considered  by  this  court  in 
passing  upon  the  question  of  the  extent  of  punishment 
proper  to  be  inflicted  upon  a  criminal.  If  this  court 
were  to  reduce  the  sentence,  we  can  attach  no  condi- 
tions. We  have  concluded  that  we  ought  not  to  make 
any  order  in  the  premises.  If  all  that  is  claimed  in 
defendant's  behalf  in  the  argument  of  his  counsel  is 
true,  the  case  is  a  proper  one  to  be  presented  to  the 
executive ;  but  we  are  not  permitted,  under  the  law,  to 
consider  questions  which  do  not  arise  upon  the  record. 
The  judgment  of  the  district  court  will  be 

AFflSKED. 
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Leas  v.  Gabvebioh  et  oL 

Tax  Title:  fraud  in  osTAiiaNQ:  subsbquent  purchaser  with 
KOTiCE :  EQUITABLE  REDEMPTION.  Defendant,  believing  that  the 
title  to  his  land  was  uncertain,  and  that  it  might  be  strengthened 
by  a  tax  title,  allowed  it  to  go  to  tax  sale  and  deed,  under  an 
arrangement  with  one  W.  that  he  should  buy  it  and  take  a  tax 
deed,  and  afterwards  convey  it  to  defendant.  W.  did  buy  it  at  tax 
sale,  but  he  assigned  the  certificate  to  his  brother  M.,  which  ^act 
was  concealed  from  defendant  until  after  M.  had  taken  a  deed, 
and  defendant  had  paid  W.  the  amount  necessary  to  redeem  the 
land  ;  after  which  W.  removed  from  the  state,  and  left  defendant 
at  the  mercy  of  li.  The  evidence  (  see  opinion  )  justifies  the  con- 
clusion that  W.  and  M.  conspired  together  to  cheat  defendant 
through  the  confidence  which  he  had  reposed  in  W.,  who  seems  to 
have  been  a  somewhat  intimate  friend  ef  defendant.  The  land 
was  sold  at  tax  sale  for  $51.86,  and  is  shown  to  be  worth  seven 
thousand  dollars.  M.  refused  to  convey  it  to  defendant  unless  he 
would  pay  him  two  thousand  dollars.  About  one  year  later  M. 
sold  the  land  to  plaintiff,  through  plaintiff's  attorney,  who  had 
full  knowledge  of  the  fraud,  for  sixteen  hundred  dollars,— five 
hundred  dollars  of  which  was  to  be  paid  to  the  attorney  as  a  fee 
for  recovering  possession  of  the  land,  which  plaintiff  knew  was 
occupied  by  defendant,  or  some  one,  adversely  to  the  title  which 
he  was  purchasing.    Held — 

(1)  Tliat  the  tax  title  in  the  hands  of  M.  was  void  for  fraud, 
and  that  it  could  not  prevail  against  defendant's  title. 

QS)  That  plaintiff  was  bound  by  his  attorney's  knowledge  of  the 
fraud,  and  therefore  he  acquired  by  his  purchase  no  better 
right  than  M.  had. 

(3)  That  if  it  were  conceded,  as  claimed  by  plaintiff,  that  the 
attorney  was  not  at  the  time  of  the  purchase  his  attorney  or 
agent,  yet  the  circumstances  of  the  transaction  were  such  as 
to  put  plaintiff  upon  inquiry  as  to  defendant's  equities,  which 
would  have  led  to  a  full  knowledge  of  the  fraud,  and  that 
therefore  he  must  be  charged  with  such  knowledge. 

(4)  That  since  the  evidence  shows  that  W.  was  at  least  the 
agent  of  M.  in  all  matters  pertaining  to  the  tax  purchase 
and  redemption,  he  had  authority  to  bind  M.  by  the  receipt 
of  the  redemption  money  from  defendant,  and  to  contract 
that  redemption  should  be  made  in  a  manner  and  at  a  time 
different  from  that  prescribed  by  statute.  And  M.  having 
thus  received  the  money  which  he  agreed  to  accept  in  dts- 
charge  of  his  tax  title,  pursuant  to  a  valid  agreement  before 
entered  into,  equity  will  not  permit  that  title  to  be  enforced 
against  defendant.  (See  Shoemaker  v.  Porter ^  41  lowaf 
107.) 
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Appeal  from  Keokuk  Superior  Court. — ^Hon.  Henbt 

Bank,  Jji.,  Judge. 

Filed,  May  9,  1889. 

Action  in  equity  to  recover  the  possession  of  and 
quiet  the  title  to  certain  lands.  The  defendants,  in 
their  answer,  set  up  title  to  the  lands,  and  pray  that  it 
be  quieted  in  them.  There  was  a  trial  on  the  merits, 
and  a  decree  dismissing  plaintiff 's  petition  and  quieting 
the  title  in  defendants.     Plaintiif  appeals. 

J.  T.  SmitJt,  for  appellant 

Craig^  McCrary  &  Craig,  for  appellees. 

Beck,  J. — I.  The  defendant  Garverich  has  for  a 
great  many  years  occupied  and  cultivated  the  land  in 
controversy  (one  hundred  and  sixty  acres)  as  a  farm  and 
homestead.  He  failed  purposely  to  pay  the  taxes  upon 
it  for  one  year,  and  permitted  it  to  be  sold  at  tax  sale, 
believing  that  he  could  thereby  acquire  a  tax  title  which 
would  strengthen  his  right  to  the  lands.  He  unwisely 
believed  that  his  title  possibly  might  not  be  perfect,  as 
the  land  was  a  part  of  the  Half -Breed  tract,  the  title 
of  which  had  been  for  a  long  time  unsettled  and  in  liti- 
gation ;  but  at  this  time  it  was  generally  understood  to 
be  good.  The  land  was  accordingly  sold,  and  a  treas- 
urer's deed  executed,  under  the  circumstances  hereafter 
disclosed.  Plaintiff  claims  under  this  tax  deed,  and 
f  defendants  claim  under  the  Half-Breed  title,  which  has 
its  origin  in  a  grant  by  the  United  States  government. 
It  is  presumed  that  defendant  has  learned  by  experi- 
ence, too  late  to  keep  him  from  trouble  in  this  case,  but 
which  may  impart  wisdom  to  be  used  in  future  trans- 
actions, that  it  is  safer  to  trust  to  the  Half-Breed  title 
unsupported,  than  to  imperil  the  title  of  his  land  by 
permitting  a  tax  title  to  be  acquired  by  a  friend,  trust- 
ing in  his  promise  to  convey  such  title  to  him.  It  is  not 
denied  that  defendant's  title  to  the  land  is  valid  unless 
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it  be  defeated  by  plaintiff's  bix  title,  and  it  may  be 
assnmed  that  the  tax  title,  as  disclosed  by  the  records, 
is  regular  and  valid,  unless  it  be  defeated  by  fraud 
which  defendant  insists  was  practiced  by  plaintiff  and 
his  grantors,  whereby  defendant  was  induced  to  permit 
a  tax  deed  to  be  executed  without  redemption,  under  a 
promise  that  the  tax  title  would  be  transferred  to  him. 
The  questions  for  our  determination  involve  the  validity 
of  the  tax  title  held  by  plaintiff. 

II.  We  will  proceed  to  state  briefly  the  facts  dis- 
closed by  the  evidence,  and  the  conclusions  to  which 
they  lead  us.  Defendant,  probably  without  sufficient 
reason,  believed  that  the  title  to  his  lands  was  uncer- 
tain, and  might  be  strengthened  by  a  tax  title.  We  are 
authorized  to  infer  that,  as.  there  had  been,  in  former 
years,  litigation  in  regard  to  the  tract  of  which  the  land 
is  a  part,  defendant's  belief  and  purposes  were  honestly 
entertained.  He  knew  that  a  notice  would  be  served 
upon  him  just  prior  to  the  issuing  of  the  tax  deed.  He 
depended  upon  this  notice  to  advise  him  when  to  act  in 
order  to  secure  a  tax  deed  pursuant  to  his  plan.  The 
notice,  in  due  time,  was  served  upon  defendant,  while 
he  was  employed  threshing  his  grain  with  a  machine, 
by  W.  J,  Medes,  whom  defendant  knew  quite  well. 
He  was  a  lawyer,  an  insurance  agent,  and  had  been  the 
county  superintendent  of  schools.  He  had  quite  often 
shared  in  the  hospitality  of  defendant,  by  taking  din- 
ners and  staying  over  night  at  defendant's  house  when 
he  was  in  the  neighborhood  attending  to  school  business 
and  ( using  his  own  language)  ** looking  after  voters." 
We  are  authorized  to  infer  that  he  and  defendant  were 
political  friends,  and  probably  of  the  same  political 
party.  Defendant  testifies  that  he  informed  Medes  of 
his  purpose  in  permitting  the  land  to  be  sold  for  taxes, 
and  requested  him  to  take  a  deed  in  his  own  name,  and 
afterwards  to  transfer  the  title  to  plaintiff.  He  j^ro- 
posed  to  pay  the  money  necessary  for  redemptiQ^  at  or 
about  the  time  the  right  of  redemption  should  expire. 
Medes  promised  to  comply  with  defendant's  request, 
and  declared  that  it  was  not  necessary  that  payment 
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should  be  made  on  or  before  the  day  the  right  of 
redemption  expired,  but  if  made  soon  afterwards  it 
would  be  good.  This  agreement  was  distinctly  and 
plainly  stated  by  the  parties,  according  to  defendants 
testimony.  But  Medes  testifies  that  no  such  arrange- 
ment was  made.  Defendant  is  to  an  important  extent 
corroborated  by  a  witness,  who  was  present,  and  heard 
a  small  part  of  the  conversation.  While  the  corrobora- 
tion extends  to  but  a  few  words  of  conversation  heard 
by  the  witness,  wherein  Medes  promised  to  comply 
with  the  request  of  defendant,  it  is  quite  importanti 
and  really  gives  great  support  to  defendant's  evidence. 
This  request  was  connected  in  the  conversation  with  the 
notice  of  redemption  served  by  Medes.  This  notice  was 
in  the  name  of  a  brother,  H.  W.  Medes,  to  whom  the 
other  Medes  had  assigned  the  tax-sale  certificate. 
Defendant  declares  that  he  had  no  knowledge  that  any 
other  person  than  W.  J.  Medes  held  the  certificate. 
He  knew  the  last-named  by  the  name  of  *'Will,"  and 
he  supposed  the  notice  was  given  by  him,  and  did  not 
know  that  H.  W.  Medes  was  interested  in  the  transac- 
tion. He  had  no  different  knowledge  until  after  the 
deed  was  made,  and  the  fact  disclosed  to  him  that  his 
confidence  in  his  friend  had  seriously  imperiled  his 
valuable  farm  and  homestead.  The  evidence  shows  that 
W.  J.  Medes  had  bought  the  land  at  tax  sale,  and  trans- 
ferred the  certificate  to  his  brother,  H.  W.  The  former 
testifies  that  in  serving  the  notice  he  acted  as  the  agent 
of  the  latter.  Defendant  swears  that  he  had  no  knowl- 
edge of  these  things.  About  the  time  the  right  of 
redemption  expired,  defendant  testifies  that  he  called 
upon  W.  J.  Medes,  to  make  redemption  from  the  tax 
sales,  and  paid  him  the  amount  required  to  redeem. 
He  was  informed  by  W.  J.  Medes  that  the  certificate 
was  in  possession  of  his  brother,  H.  W.,  at  Fairfield, 
who  would  soon  come  to  Keokuk,  where  the  former  lived, 
and  thQ  two  would  then  visit  defendant  and  close  the 
transaction.  This  promise  and  arrangement  are  denied 
by  W.  J.  Medes ;  but  he  does  not,  directly  or  indirectly, 
deny  that  defendant  paid  him  the  money  at  the  visit 
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for  the  redemption.  W.  J.  Medes  was  about  to  remoTe 
from  the  state,  and  the  next  day  after  the  visit  did 
leave,  and  defendant  has  never  since  seen  him.  He  and 
his  brother  both  testify  that  his  brother's  money  was 
paid  npon  the  tax  purchase,  and  that  he  was  merely  the 
agent  of  the  brother  in  all  transactions  connected  with 
the  matter.  Instead  of  the  two  brothers  visiting  defend- 
ant to  settle  the  tax-sale  redemption  matter,  H.  W. 
went  alone,  and  informed  defendant  that  his  brother 
had  removed,  and  had  no  interest  in  the  matter,  and 
never  had ;  that  he  held  the  certificate,  and  would  con- 
vey the  land  to  defendant  for  two  thousand  dollars, 
rather  than  sell  it  to  others.  The  land  was  sold  at  tax 
sale  for  151.86,  and  is  shown  by  the  evidence  to  be  worth 
more  than  seven  thousand  dollars.  In  about  one  year 
after  this  H.  W.  Medes  conveyed  the  land  to  plaintiff, 
under  these  circumstances.  Ihe  agent  of  H.  W.  Medes, 
having  charge  of  this  tax-title  matter,  was  an  attorney^ 
and  was  employed  by  plaintiff  in  some  legal  business. 
Through  him  the  interest  of  Medes  was  sold  to  plaintiff 
for  eleven  hundred  dollars,  the  attorney  to  receive  five 
hundred  dollars  additional  as  his  fee  for  recovering 
possession  of  the  land.  Plaintiff  knew  that  the  title  he 
was  purchasing  was  a  tax  title ;  that  the  land  was  held 
adversely  by  the  other  claimant,  who  was  resisting  the 
tax  title ;  that  he  was  to  pay  a  fee  of  five  hundred  dol- 
lars to  recover  possession  of  the  land, — thus  being 
informed  that  there  was  an  adverse  claimant,  who  would 
make  a  vigorous  resistance  to  the  enforcement  of  the 
tax  title.  The  plaintiff  knew  that  the  attorney  with 
vrhom  he  bargained  as  an  agent  knew  all  the  facts  con- 
nected with  questions  affecting  the  validity  of  the  tax 
title.  He  testifies  that  he  relied  upon  the  attorney's 
knowledge  and  information  as  to  these  matters.  He 
knew  that  the  land  was  occupied  by  defendant,  or  some 
one  else,  adversely  to  plaintiff's  title.  The  fact  that  he 
agreed  to  pay  five  hundred  dollars  for  recovering  posses- 
sion and  settling  the  title  by  an  action  authorizes  these 
conclusions  of  fact.  The  attorney  knew  all  about  the 
tax  title.    He  had  been  agent  and  attorney  for  H.  W. 
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Medes,  and  bad  himself  held  a  tax-sale  certificate  on 
another  tract  of  land  owned  by  defendant,  from  which 
redemption  was  required  about  the  time  it  was  to  be 
made  on  the  tax  sale  in  controversy.  Defendant  was  in 
the  attorney's  office,  on  business  connected  with  these 
tax  matters,  at  the  time  these  redemptions  were  made. 
We  are  surely  authorized  to  infer  that  the  attorney  had 
full  knowledge  of  defendant's  claim  and  the  fraudulent 
act  whereby  he  was  induced  not  to  make  redemption 
before  the  time  for  the  execution  of  the  deed  had 
arrived.  If  the  tax- title  was  honestly  and  fairly 
obtained,  and  was  valid,  it  cannot  be  credited  that  this 
attorney  would  have  bargained  the  land  to  plaintiff  for 
eleven  hundred  dollars  and  his  fee  of  five  hundred  dol- 
lars, when  it  was  well  worth  more  than  seven  thousand 
dollars.  All  the  transactions  by  which  the  tax  title  was 
acquired  and  conveyed  to  plaintiff  have  the  offensive 
odor  of  fraud,  which  always  arises  when  simple-minded 
and  confiding  men  are  inveigled  out  of  their  lands  and 
other  property.  We  entertain  no  doubt  that  H.  W.  and 
W.  J.  Medes  conspired  together  to  defraud  defendant, 
and  that  the  attorney  had  knowledge  of  the  facts  in  the 
case.  Indeed,  the  evidence  is  direct  and  x^ositive  that 
he  had  full  information  of  the  fraud  of  the  Medes 
before  the  deed  to  plaintiff  was  made.  This  informa- 
tion was  imparted  in  more  than  one  conversation 
between  the  attorney  of  defendant  and  the  attorney  just 
referred  to. 

III.  Let  it  be  assumed  that  W.  J.  Medes  was 
H.  W.  Medes'  agent.  If  so,  he  had  full  power  to 
receive  redemption  money  and  make  contracts  as  to  the 
time  and  condition  of  payment.  His  principal,  H.  W„ 
is  chargeable  with  knowledge  of  and  responsibility  for 
the  frauds  of  the  agent.  On  this  point  there  can  be  no 
doubt.  The  evidence  is  uncontradicted  that  W.  J. 
Medes  received  the  redemption  money  from  defendant. 
As  we  have  said,  he  had  authority,  as  agent  of  his 
brother,  to  make  contracts  in  regard  to  the  redemption 
and  receive  the  money  paid  therefor.  It  is,  then,  a 
case  of  redemption  from  the  holder  of  the  tax  certificate 
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or  deed  pursuant  to  an  agreement  before  made.  ,  That 
the  parties  could  agree  to  extend  the  time  of  redemption, 
and  that  it  could  be  made  by  paynient  to  the  holder  of 
the  tax  certificate,  cannot  be  doubted.  See  Shoemaker 
V.  Porter^  41  Iowa,  197.  Let  it  be  admitted  that  the 
redemption  was  not  made  in  the  manner  or  at  the  time 
prescribed  by  the  statute.  It  nevertheless  is  regarded 
by  equity  as  a  redemption  which  will  defeat  the  tax 
title.  The  holder  of  that  title  received  the  monpy  he 
agreed  to  accept  in  discharge  of  his  tax  title,  pursuant 
to  a  valid  agreement  before  entered  into  between  the 
parties.  Equity  will  not  permit  that  title  to  be  enforced 
against  defendant. 

IV.  Plaintiff  endeavors  to  show  that  the  attorney 
of  whom  he  bought  the  land  was  not  at  the  time  his 
attorney  or  agent,  and  only  became  so  after  he  purchased 
the  land  under  an  agreement  made  before  that  event, 
fixing  his  compensation,  etc.  We  are  not  prepared  to 
assent  to  plaintiff's  view,  but,  for  the  purpose  of  the 
case,  we  may  here  concede  it«  correctness.  But  if  plain- 
tiff is  not  bound  by  the  knowledge  of  the  attorney,  for 
the  reason  assigned,  he  was  surely  put  upon  inquiry  as 
to  the  defendant's  equities  by  the  facts  we  have  recited 
and  the  knowledge  he  did  possess.  He  was  buying  lands 
worth  seven  thousand  dollars.  He  says  he  was  informed 
they  were  worth  two  thousand  dollars  or  three  thousand 
dollara.  They  were  in  adverse  possession  of  defendant, 
or  some  one  else,  who  would  contest  the  title  vigorously, 
—so  vigorously  that  a  fee  of  five  hundred  dollars  was 
thought  but  a  just  compensation  to  be  paid  to  the 
attorney  for  his  services  in  that  behalf.  Surely 
plaintiff  will  be  charged  with  knowledge  of  defendant's 
claim,  when  he  could  have  obtained  it  by  simply 
inquiring  of  the  attorney  as  to  the  facts,  or  by  going 
upon  the  land,  and  inquiring  of  the  defendant,  the  person 
in  possession.  Inquiries  in  these  directions,  suggested 
by  the  facts  of  which  plaintiff  had  knowledge,  would 
have  revealed  to  plaintiff  that  defendant  made  a  bona- 
fide  claim  that  the  tax  title  was,  as  to  him,  fraudulent, 
and  could  not  be  enforced.     Equity  will  regard  plaintiff 
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as  chargeable  with  notice  of  all  the  rights  and  equities 
of  defendant 

y.  We  reach  the  conclusion  that  plaintiff  cannot 
in  equity  enforce  his  tax  title,  which  is  void  on  account 
of  fraud,  and  that  defendant  is  entitled  to  the  relief 
prayed  for  in  his  cross-bill,  qnietinghis  title,  and  setting 
aside  the  tax  deed,  etc.  The  decree  of  the  district  court 
accords  with  these  views.  It  also  prescribes  the  amount 
to  be  paid  by  defendant  to  redeem  from  the  tax  sales. 
Ko  objection  is  urged  as  to  this  provision  of  the  decree. 
We  are  not,  therefore,  called  upon  to  more  particularly 
consider  it.  The  decree  of  the  superior  court  will  be  in 
all  respects  Affirmed. 


Raynor  et  al.  y.  Raynor  et  oL 

Appeal  I  iro  AROUMSNT  FRJCD :  msmssAL.  Where  appeUantB  file  no 
brief  or  argument  in  this  court,  it  will  be  presumed  that  they  have 
abandoned  their  appeal,  and  it  will  be  dismissed. 

Appeal  from   Taylor   District  Court. — How.   R.  0. 

Henry,  Judge. 

Filed,  May  10,  1889. 

This  is  an  action  in  equity,  and  it  involves  the  own- 
ership and  possession  of  a  farm.  There  was  a  decree  for 
the  plaintiffs.    Defendants  appeal. 

J".  B.  Good  and  J.  P.  Flick^  for  appellants. 

/.  L.  Brown  and  Chas.  Thomas^  for  appellees. 

RoTHROCK,  J. — The  api)eal  was  submitted  to  the 
court  for  its  decision  on  the  thirtieth  day  of  October,  1888. 
At  the  same  time,  and  in  connection  with  the  general 
submission  of  the  cause,  there  was  a  motion  by  appellee 
to  aflirm  taken  with  the  case.    No  brief  nor  argument 


JANUARY  TERM,  1889.  283 

Ck>ndray  ▼.  Stifel. 

npon  the  merits  of  the  appeal  was  filed  nor  submitted 
by  either  party.  In  this  state  of  the  record  the  decree 
of  the  district  court  must  be  affirmed.  Without  a  brief 
of  points  or  an  argument  by  appellants  we  assume  that 
they  have  abandoned  their  appeal. 

AFFIRMED. 


COITDRAY  V.    StIPBL  ct  ol. 

jQstioes  and  Their  Courts:  appeal:  pragticb:  BzcEpnona 
While  an  objection  in  a  justice's  court  need  not  be  made  as  for- 
mally,  and  a  record  of  it  made  as  f ully,  as  is  required  in  courts  of 
record,  yet  a  party  objecting  to  a  decision  rendered  in  a  justice's 
court  must,  in  an  intelligible  manner,  and  at  the  time,  make  hia 
objection  known,  in  order  to  have  the  decision  reviewed  by  pro> 
ceedings  in  error.    (See  Ckxle,  sec.  8616.) 

Appeal  from  Clarice  District  Court— Ron.  John  W. 

Habvet,  Judge. 

Piled,  May  10,  1889. 

This  action  was  commenced  in  justice's  court  to 
recover  damages  alleged  to  have  been  caused  by  the  wil- 
ful and  malicious  destruction  of  certain  straw.  The 
defendants  api)eared,  and  filed  an  answer,  which  set  out 
several  defenses  to  plaintiff's  right  of  recovery,  includ- 
ing a  counter-claim.  Plaintiff  filed  a  motion  to  strike 
several  divisions  from  the  answer,  which  was  sustained. 
The  justice  afterwards,  on  his  own  motion,  struck  out 
the  counter-claim.  A  trial  was  then  had,  which  resulted 
in  a  judgment  for  the  plaintiff.  No  exception  to  the 
rulings  nor  to  the  judgment  was  taken.  The  defendants 
removed  the  cause  to  the  district  court  by  proceedings 
in  error.  The  district  court  found  that  the  justice 
erred  in  sustaining  the  motion  to  strike  from  the  answer, 
and  in  striking  out  the  counter-claim  on  his  own 
motion,  and  ordered  the  cause  remanded  to  justice's 
court  for  trial.     From  that  order  the  plaintiff  appeals. 
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W.  If.  Wilson^  for  appellant 

No  appearance  for  appellees. 

Robinson,  J. — The  amount  in  controversy  not 
exceeding  one  hundred  dollars,  the  trial  judge  certified 
that  the  cause  involves  the  determination  of  a  legal 
question  upon  which  it  is  desirable  to  have  the  opinion 
of  this  court,  which  is  substantially  as  follows:  ^'In 
an  action  in  justice's  court,  is  it  necessary,  in  order  to 
have  a  ruling  reviewod  by  proceedings  in  error,  to 
except  to  such  ruling  when  it  is  made  '< "  The  certifi- 
cate of  the  judge  includes  reference  to  representation  of 
parties  by  attorneys,  to  rulings  after  argument  by  attor- 
neys to  a  written  motion,  and  to  the  entry  of  the  ruling 
in  the  docket ;  but,  as  stated,  these  matters  do  not 
seem  to  be  material  to  the  determination  of  the  real 
question  certified.  It  is  a  well-known  rale  of  law  that 
rulings  of  the  district  court  will  not  be  reviewed  by  this 
court,  unless  they  were  duly  excepted  to,  and  the 
exception  must  be  taken  in  most  cases  at  the  time  the 
ruling  is  made.  Code,  sec.  2831.  The  rule  is  a  most 
salutary  one,  designed  to  promote  the  administration  of 
justice.  Parties  should  not  be  permitted  to  speculate 
in  results  by  appearing  to  acquiesce  in  a  ruling  until 
such  time  as  it  suits  their  interest  or  convenience  to 
question  it.  They  should  make  known  their  objections 
at  the  time  the  ruling  is  announced,  or  within  such  time 
thereafter  as  is  prescribed  by  due  authority.  The  reasons 
for  the  application  of  the  rule  in  courts  of  record  apply 
also  to  justices'  courts.  Section  3516  of  the  Code  pro- 
vides that  "  the  parties  to  the  action  may  be  the  same 
as  in  the  circuit  [and  district]  court,  and  all  the  pro- 
ceedings prescribed  for  that  court,  so  far  as  the  same 
are  applicable,  and  not  herein  changed,  shall  be  pursued 
in  justices'  courts."  It  is  certainly  i)racticable  for  a 
party  to  a  suit  in  justice's  court  to  make  known  his  objec- 
tions to  a  ruling  at  the  time  it  is  made,  and  it  is  due  to 
the  court  and  to  the  other  party  that  he  should  do  so 
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We  are  not  to  be  understood  as  holding  that  an 
objection  in  justice's  court  must  be  made  as  formally, 
and  a  record  of  it  made  as  fully,  as  would,  be  required 
in  courts  of  record.  That  would  not  be  practicable  in 
many  cases,  and  is  not  required.  What  we  do  hold  is 
that  a  party  objecting  to  a  decision  rendered  in  justice's 
court  must  in  an  intelligible  manner,  and  at  the  time, 
make  his  objection  known,  in  order  to  have  the  decision 
reviewed  by  proceedings  in  error.  In  this  case  the  cer- 
tificate states  that  the  motion  to  strike  was  sustained, 
** after  argument  by  counsel,**  but  it  is  not  shown  that 
counsel  for  defendant  took  any  part  in  the  argument, 
nor  is  it  shown  that  defendant  was  at  the  time  dissatis- 
fied with  the  result.  The  fact  that  he  did  not  except^ 
nor,  so  far  as  is  shown,  in  any  manner  object,  to  the  rul- 
ing, justifies  the  presumption  that  it  was  satisfactory  to 
him  when  made.  Revebsed. 


Bushnel  v.  Whitlook  et  al. 

Township  Trustees :  powebs  :  sale  of  unused  cemetery  ground  : 
conditions  attached.  Township  trustees  are  constituted  a  board 
of  health,  and  have  charge  of  all  cemeteries  witliin  the  limits  of 
their  township,  dedicated  .to  public  use,  and  not  controlled  by 
trustees  or  other  corporate  bodies, — Ck)de,  section  898, — ^and  by  sec- 
tion 415  they  are  empowered  to  make  regulations  for  the  protection 
of  the  public  health,  and  respecting  nuisances,  sources  of  filth,  and 
causes  of  sickness  in  their  respective  townships.  Under  these 
sections,  held  that  township  trustees,  being  about  to  sell  ground 
purchased  for  cemetery  purposes,  but  which  they  regarded  as 
unfit  to  be  used  for  such  purpose,  could  not  be  enjoined  from  sell- 
ing on  the  ground  that  they  proposed  to  sell  only  upon  condition 
that  the  ground  should  not  be  used  for  a  private  or  public  cemetery, 
and  that,  upon  an  attempt  to  so  use  it,  it  should  be  forfeited  back  to 
the  trustees  and  their  successors  in  office. 

Appeal  from  Van  Bur  en  District  Court— Ho^.  H.  C. 

Tba VERSE,  Judge. 

Piled.  Mat  10.  1889. 
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Action  to  restrain  the  defendants,  as  trustees  of 
Bonaparte  township,  from  selling  certain  lands  par- 
chased  for  cemetery  purposes,  under  certain  limitations 
or  restrictions.  There  was  judgment  for  the  defendants, 
and  plaintiff  api)eals. 

E.  L.  Burton  and  Wherry  &  Walker^  for  appellant 

L.  A.  &  L.  O.  Palmer  and  SloaUy  Work  &  Brovm^ 
for  appellees. 

Granger,  J. — Bonaparte  township  is  the  owner  of 
the  premises  in  controversy,  and  the  defendants  are  its 
trustees.  The  premises  were  purchased  for  use  as  a 
public  burial  grpund,  but  have  never  been  used  as  such. 
In  July,  1887,  the  trustees  caused  the  following  notice 
of  the  sale  of  said  premises  to  be  published:  *'Bids 
will  be  received  up  to  July  25,  1887,  for  the  following 
tract  of  land :  The  southwest  quarter  of  the  northeast 
quarter  of  the  northeast  quarter  of  section  8,  township 
68,  range  8  west,  containing  ten  acres,  more  or  less. 
By  order  of  the  board  of  trustees  of  Bonaparte  town- 
ship. Trustees  reserve  the  right  to  reject  any  or  all  bids. 
If  not  sold  on  said  day,  will  be  sold  at  private  sale. 
Bids  received  by  township  clerk."  Bids  were  made  for 
the  land  pursuant  to  this  notice,  which  were  refused, 
and  in  August,  1887,  the  following  notice  was  published 
by  the  trustees :  "The  trustees  of  Bonaparte  township. 
Van  Buren  county,  Iowa,  will  sell  at  public  auction,  in 
front  of  the  postofBce  in  Bonaparte,  Iowa,  on  August 
6,  1887,  at  two  o'clock  p.  m.,  the  following  tract  of  land : 
The  southwest  quarter  of  the  northeast  quarter  of  the 
northeast  quarter  of  sections,  township  68,  range  8, — ^ten 
acres,  more  or  less,  with  the  following  conditions  in 
deed :  That  the  said  land,  when  sold,  that  it  will  be  so 
stated  in  the  deed  that  said  land  cannot  be  used  for  pri- 
vate or  public  cemetery,  and  should  any  attempt  be 
made  to  use  it  for  a  cemetery,  the  land  be  forfeited  back 
to  the  trustees  and  their  successors  in  office." 
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It  is  the  proceeding  to  sell  under  this  second  notice 
that  is  sought  to  be  enjoined.  The  sole  question  urged 
as  against  the  sale  is  that  defendants,  in  making  the 
sale  with  limitations  or  restrictions  as  to  the  use  of  the 
lands,  are  acting  fraudulently,  and  against  the  public 
interest,  and  it  is  urged  in  argument  that  they  have  no 
legal  right  to  impose  the  limitations  proposed.  By  sec- 
tion 393  of  the  Code,  township  trustees  are  constituted 
a  board  of  health,  and  have  charge  of  all  cemeteries 
within  the  limits  of  their  township,  dedicated  to  public 
use,  not  controlled  by  other  trustees  or  incorporated 
bodies.  Section  415  gives  the  trustees  power  to  make 
regulations  for  the  protection  of  the  public  health,  and 
respecting  nuisances,  sources  of  filth,  and  causes  of  sick- 
ness, in  their  respective  townships.  We  think  the 
foregoing  provisions  of  the  law  bear  indirectly  on  the 
question  present'Od  in  this  case.  With  the  concession 
of  appellant  in  argument  that  the  trustees  have  the 
right  to  sell  without  restriction,  the  question  does  not 
seem  to  be  a  difficult  one.  The  case  of  Christy  «. 
Whitmore^  67  Iowa,  60,  involves  a  controversy  as  to  the 
same  premises,  and  in  that  case  a  mandamus  was  asked 
to  compel  the  use  of  the  premises  for  a  cemetery,  hav- 
ing been  purchased  by  public  funds  for  such  a  purpose ; 
and  this  court  held  that,  even  though  so  purchased,  it 
was  a  question  controlled  by  the  discretion  of  the  trus- 
tees, they  having  the  unqualified  right  to  determine  its 
fitness  for  such  use.  This  case  is  cited  only  to  show  the 
control  and  authority  of  the  trustees  as  to  its  use  and 
suitableness  therefor.  Having  the  property  for  sale, 
and  being  the  conservators  of  the  public  health,  suppose 
they  should,  in  the  published  terms  of  the  sale,  provide 
that  such  nuisances  as  affect  the  public  health  should 
not  be  placed  thereon.  That  right,  we  think,  would  not 
be  questioned.  It  would  be  in  exact  accord  with  their 
duties  as  health  officers.  The  law  invests  them  with  a 
discretion  as  to  what  is  deleterious  to  public  health,  and 
the  power  to  cause  its  abatement.  It  seems  that  after  * 
the  purchase  of  these  premises  for  the  purpose  of  a 
cemetery  they  were  by  the  trustees  regarded  as  unsuited 
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to  such  a  purpose,  and  in  an  effort  to  sell  them  they 
desire  to  provide  against  their  use  as  such,  and  we  are  not 
warranted  in  believing  that  it  is  not  for  some  salutary 
or  legal  reason.  A  reason  for  not  using  it  as  a  ceme- 
tery, in  the  minds  of  the  trustees,  may  be  that  as  such 
it  would  impair  the  health  of  a  community,  and  a  pur- 
pose of  the  sale  would  be  to  effect  a  change  in  location ; 
and,  if  sold  without  the  restriction,  the  entire  purpose 
of  the  sale  would  be  defeated.  We  think,  as  a  matter 
of  public  interest,  the  trustees  should  be  invested  with 
such  a  discretion,  and  it  is  difficult  to  see  how  it  could 
operate  to  a  public  disadvantage  or  injury.  Consider- 
able is  said  in  argument  as  to  a  fraudulent  purpose 
on  the  part  of  the  trustees  in  making  the  sale.  The 
testimony  discloses  a  condition  of  affairs  certainly  not 
desirable,  and  we  are  unable  to  say  just  what  purposes 
actuated  the  trustees  in  making  the  change,  or  placing 
the  restrictions  in  the  terms  of  sale ;  but  there  is  no  such 
showing  as  will  justify  us  in  finding  their  actions 
fraudulent,  and  interfering  in  the  discharge  of  their 
official  duties.  This  seems  to  have  been  the  view  of  the 
district  court  on  an  examination  of  the  testimony,  and 
its  judgment  is  Affirmed. 
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SpITZMILLEB  V.  PlSHEB. 

Domestio  Belations:  daughter  working  as  member  of  family: 
COMPENSATION.  Plaintiif ,  from  the  ago  of  twenty-two  to  the  age 
of  twenty  eight,  was  unmarried,  and  lived  with  her  father,  mother 
and  three  brothers  in  tlie  same  house,  and  they  were  all  engaged 
in  market-gardening.  At  the  end  of  this  time  the  plaintiff  was 
married  and  ceased  to  be  a  member  of  the  family.  At  this  time 
their  joint  earnings  amounted  to  about  fifteen  hundred  dollars, 
which  was  used  in  part  payment  of  a  farm,  the  title  of  which  was 
made  to  the  three  brothers,  but  possession  was  taken  by  them 
together  with  the  father  and  mother.  Afterwards  the  parents 
died,  and  one  of  the  brothers,  having  bought  the  interests  of  the 
other  two,  himself  died,  and  plaintiff  now  claims  that  part  of  the 
money  originally  put  into  the  land  was  hers,  and  she  seeks  to 
recover  therefor  of  the  administrator  of  the  deceased  brother. 
Held  that  she  could  not  recover,  because  she  failed  to  show  any 
contract  for  compensation  for  her  services  while  a  member  of  her 
father's  family ;  and,  in  the  absence  of  such  contract,  the  law 
presumes  that  there  was  to  be  no  compensation,  and  will  grant 
her  none.     (Ck>mpare  Cowan  v.  Masgrave,  73  Iowa,  884.) 

Appeal  from    Des   Moines    District    Court.  —  Hon. 

Charles  H.  Pjielps,  Judge. 

Filed,  Mat  10,  1889. 

The  defendant  is  the  administrator  of  the  estate  of 
Philip  Thoman,  deceased.  The  plaintiff  presented  a 
claim  for  seven  hundred  dollars  against  the  estate. 
The  defendant  denied  that  anything  was  due  the  plain- 
tiff. A  trial  was  had  to  the  court  without  a  jury. 
There  was  a  judgment  for  the  defendant  for  costs. 
Plaintiff  appeals. 

A,  H.  Stutsman^  for  appellant. 

T.  B.  Snyder  J  for  appellee. 

RoTHROCK,  J. — In  the  year  1862  the  plaintiff,  who 
was  then  twenty-two  years  of  age  and  unmarried,  lived 
Vol.  77—19 
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in  the  same  house,  and  as  a  member  of  a  family  com- 
posed of  herself,  her  father  and  mother  and  three 
brothers.  They  were  engaged  in  market-gardening, 
near  the  city  of  Burlington.  They  continued  in  that 
business  until  1868,  when  their  joint  savings,  amounting 
to  some  fifteen  hundred  dollars,  were  used  in  part  pay- 
ment for  a  farm  which  they  purchased,  and  the  convey- 
ance thereof  was  made  to  the  plaintiff 's  three  brothers, 
named  Philip  Thoman,  Joseph  Thoman  and  Leo 
Thoman.  The  plaintiff  married  in  1868,  and  soon  there- 
after ceased  to  be  a  member  of  the  family.  The  farm 
was  taken  possession  of  by  the  three  sons,  and  the 
lather  and  mother,  and  some  time  thereafter  Philip 
Thoman  purchased  the  interest  of  his  brothers.  The 
mother  resided  on  the  farm  until  she  died,  and  the 
father  after  that  continued  to  live  with  the  son  Philip 
until  the  latter  died.  A  short  time  before  his  death, 
Philip  sold  the  farm,  and  at  his  death  was  worth  about 
two  thousand  dollars.  Plaintiff  was  the  eldest  of  the 
children  ;  Philip  was  next  in  age,  and  was  the  business 
manager  for  the  whole  family.  It  will  be  seen  that,  if 
the  claim  of  the  plaintiff  is  to  be  regarded  as  an  ordi- 
nary money  demand  for  work  and  labor,  it  has  long 
since  been  barred  by  the  statute  of  limitations.  It  is 
claimed,  however,  that  though  the  title  to  the  farm  was 
taken  in  the  name  of  the  plaintiff's  brothers,  yet  that, 
by  reason  of  having  earned  a  part  of  the  money  paid 
therefor,  the  plaintiff  had  a  joint  interest  in  the  farm, 
and  that  the  sale  of  the  land,  and  the  appropriation  of 
the  money  by  her  brother  Philip,  was  a  wrongful  con- 
version of  her  share  of  the  proceeds  of  the  farm,  and 
that  the  statute  did  not  commence  to  run  until  the 
money  was  wrongfully  converted.  But  to  sustain  this 
claim  it  must  be  made  to  appear  that  part  of  the  money 
which  was  paid  for  the  farm  was  in  fact  and  law  the 
money  of  the  plaintiff.  This  depends  upon  whether  her 
work  and  labor  were  done  and  performed  under  an 
agreement  or  expectation  that  she  should  be  paid 
therefor.  If  she  performed  the  services  without  such 
contract  she  had  no  legal  claim  to  the  money,  nor  to 
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the  land,  and,  as  she  was  a  member  of  the  family 
composed  in  part  pf  her  father  and  mother,  the  pre- 
snmption  is  that  there  was  no  such  agreement  or  under- 
standing. Cowan  V.  Musgrave^  73  Iowa,  884.  The  fact 
that  the  title  to  the  farm  was  taken  in  the  name  of  the 
three  brothers,  and  was  thus  allowed  to  remain  for  some 
eighteen  years  without  any  claim  being  made  by  the 
plaintiff  that  she  was  part  owner  of  it,  or  the  owner  of 
part  of  the  proceeds  after  it  was  sold,  tends  strongly  to 
show  that  there  was  no  contract  nor  understanding  that 
she  was  to  be  paid  for  her  labor,  and  fully  authorized 
the  district  court  in  so  finding.  There  is  no  evidence  of 
an  expressed  contract  with  reference  to  the  plaintiff 's 
services,  and  we  think  the  judgment  of  the  district 
court  must  be  Affirmed. 


1.  Pleading ;  facts  shown  by  ExmBiTS.  A  petition  mnst  be  under- 
stood as  averring  the  facts  disclosed  and  aUeged  in  the  exhibits 

.  attached  thereto. 

2.  Execution :  examination  of  debtor  :  abrest  upon  obdbb  of 
BEFEREE.  A  referee  appointed  by  the  court  to  examine  a  judgment 
debtor  for  the  discovery  of  property  in  a  proceeding  auxiliary  to 
execution,  under  section  8135  of  the  Code,  may  issue  an  order  for 
the  appearance  of  the  debtor  (sec.  8146),  and  may  afterwards, 
under  section  8148,  issue  a  warrant  for  the  arrest  of  the  debtor, 
upon  the  prescribed  proofs  being  made. 


:  :  nfPRISONMENT  FOR  CONTEMPT  :  OONSTITUTIONALrrY, 

Chapter  8  of  title  18  of  the  Code,  providing  proceedings  auxiliary  to 
execution,  for  the  purpose  of  discovering  the  property  of  the 
execution  defendant,  is  not  repugnant  to  the  constitution,  in  that  it 
provides  for  the  imprisonment  for  contempt  of  persons  disobeying 
the  order  of  the  court,  judge  or  referee  therein,  witliout  trial  by 
jury.    (Eikenherry  V.  Edwards,  67  Iowa,  iil9,  followed.) 
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Appeal  from  Mahaska  District  Court. — ^Hon.  J,   K. 

Johnson,   Judge. 

Piled,  May  10,  1889. 

Action  to  recover  damages  for  an  alleged  unlawful 
arrest.  A  demiirrer  to  the  petition  was  sustained,  and, 
plaintiff  refusing  to  further  plead,  judgment  was 
entered  against  her. 

Jo7in  0.  Malcolm^  for  appellant. 

Bolton  &  McCoy ^  for  appellee. 

Beck,  J. — I.  The  petition,  considered  with  the 
exhibits  attached  thereto,  alleges  that  one  Smith  was 
1.  plkadtno:  appointed  by  the  judge  of  the  proper  dis- 
S^exhibiiir"  **'^^*  court  a  referee  to  take  the  examination 
of  plaintiff  as  a  judgment  debtor  in  a  pro- 
ceeding auxiliary  to  execution,  pursuant  to  chapter  3, 
title  18,  of  the  Code,  which  requires  the  judgment 
debtor  in  such  proceedings  to  submit  to  an  examination 
as  to  his  property,  or  the  disposition  thereof.  It  appears 
from  the  petition  and  exhibits  that  the  district  court 
entered  an  order  appointing  the  referee,  and  requiring 
the  plaintiff  to  appear  and  submit  to  examination.  The 
petition  does  not  allege  directly  that  the  court  ordered 
the  plaintiff  to  appear  for  examination,  but  the  appli- 
cation for  the  warrant  for  the  arrest  of  plaintiff,  which 
is  under  oath,  shows  this  fact,  as  also  does  the  warrant 
issued  by  the  referee.  This  application  and  warrant  are 
made  exhibits  to  the  petition,  as  showing  the  proceed- 
ings under  which  plaintiff  was  arrested.  The  petition 
must  be  understood  avS  averring  the  facts  disclosed  and 
alleged  in  these  exhibits  thereto.  The  petition  further 
alleges  the  issuing  of  a  notice  by  the  referee  for  the 
appearance  of  plaintiff,  and  it  is  shown  by  the  exhibits 
thereto  that  she  failed  to  appear ;  and  the  application 
for  her  arrest,  above  referred  to,  was  based  on  the 
ground  that  she  was  about  to  depart  from  the  state,  and 
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thereon  a  warrant  was  issued  for  her  arrest,  and  she 
was  arrested  thereon  by  the  defendant,  to  whom  the 
warrant  was  delivered  for  service.  It  is  alleged  that  the 
arrest  was  unlawful,  wrongful,  and  malicious,  and  oi^ 
that  ground  plaintiff  bases  her  claim  to  recover  in  her 
petition.  The  demurrer  to  the  petition  is  based  upon 
the  ground  that  the  facts  alleged  in  the  petition  do  not 
entitle  the  plaintiff  to  the  relief  demanded,  in  that  it 
fails  to  show  that  the  writ  and  arrest  were  illegal,  but, 
on  the  contrary,  shows  that  both  were  regular. 

II.     The   plaintiff   insists    that   the    warrant  was 
issued  without  jurisdiction  by  the  referee  for,  the  reason 
s.  BxvcnrioN:   that  the  Statute  does  not  authorize  the  ref- 
er debtor:'"  eree    to    issue   it,    such    authority    being 

arratit  upon  i       •      i  j»'         ii  a-l        •     j 

order ofref-  oxclusively  Conferred  upon    the  judge   or 
*^"*'  court  issuing  the  order  for  the  examination 

of  the  defendant.  Code,  sections  3135,  3136,  provides 
that  an  order  for  the  appearance  and  examination  of  a 
defendant  may  be  issued  upon  certain  required  proofs 
being  made.  Section  3137  i)rovides  that  the  order  may 
be  made  by  the  court  in  which  the  judgment  against  the 
debtor  was  rendered,  or  by  a  judge  thereof  in  vacation, 
and  may  require  the  debtor  to  appear  and  answer  before 
the  court  or  judge,  or  before  a  referee  appointed  by  the 
court  or  judge  for  that  purpose.  The  following  addi- 
tional provisions  are  found  in  the  chapter  of  the  Code 
authorizing  the  proceeding:  "Sec.  3146.  The  order 
mentioned  herein  shall  be  in  writing,  and  signed  by  the 
court  or  judge  or  referee  making  the  same,  and  shall  be 
served  in  the  same  manner  as  an  original  notice  in  other 
cases."  *'  Sec.  3148.  Upon  proof  to  the  satisfaction  of 
the  court  or  officer  authorized  to  grant  the  order  afore- 
said, that  there  is  danger  that  the  defendant  will  leave 
the  state,  or  that  he  will  conceal  himself,  the  said  court 
or  officer,  instead  of  the  order  aforesaid,  may  issue  a 
waiTant  for  the  arrest  of  the  debtor,  and  for  bringing 
him  forthwith  before  the  court  or  officer  authorized  tp 
take  his  examination  as  hereinbefore  provided.  After 
being  thus  brought  before  the  said  court  or  officer,  he 
may  be  examined  in  the  same  manner,  and  with  the  like 
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effect,  as  is  above  provided.**  The  sections  previously 
cited  show  that  a  referee  may  be  appointed  to  take  the 
answer  of  the  debtor.  Section  3146  provides  that  the 
referee  may  issue  the  order  for  appearance  of  the  debtor, 
and  section  3148  plainly  provides  that  the  referee,  being 
authorized  to  grant  the  order,  may  issue  a  wan-ant  for 
the  arrest  of  the  debtor  upon  prescribed  proofs  being 
made.  These  sections  of  the  Code  plainly  declare  that 
a  referee  appointed  by  the  proper  court  or  judge  is 
authorized  to  issue  a  warrant  for  the  arrest  of  the  debtor 
upon  proceedings  being  had  which  are  prescribed  by  the 
statute.  It  is  needless  to  refer  to  other  sections  of  the 
Code  cited  by  counsel  for  defendant  in  support  of  the 
decision  of  the  court  below. . 

III.  It  is  insisted  that,  as  in  the  proceeding  author- 
ized by  the  statute  in  question  in  this  case,  the  debtor 
a.  : :    is  deprived  of  the  right  of  trial  by  jury,  it 

ment^?'  is  iu  violatlou  of  article  1,  section  9,  of  the 
o^nBiiTuaon-  constitution  of  the  state,  which  secures  that 
^^^^'  right.    But   the  contrary  was    held    by  a 

majority  of  the  court  in  EikenheiTy  v.  Edwards^  67 
Iowa,  619.  The  argument  of  counsel  for  plaintiff  fails  to 
satisfy  a  majority  of  the  court  as  at  present  constituted 
that  the  decision  in  that  case  ought  to  be  overruled. 

IV.  Code,  section  3148,  above  cited,  directs  that,  in 
the  cases  contemplated,  a  warrant  may  be  issued  instead 

of  the    order  *'for  the  appearance  of  the 
■  numbers,       debtor.**     Plaintiff's  counsel  insist  that,  as 

ftbovo. 

the  order  was  made  and  served  on  the 
plaintiff,  or  a  notice  of  the  making  of  such  order  was 
served  on  her,  the  referee  was  not  authorized  to  after- 
wards issue  the  warrant ;  the  thought  being  that  after 
the  issuing  of  the  order  or  notice  thereof  tlie  referee 
could  do  nothing  to  secure  the  attendance  of  the  debtor 
if  she  refused  to  appear.  But  the  statute  cannot  be  so 
construed.  In  catse  the  debtor  refuses  in  response  to 
the  order  or  notice,  must  the  referee  stop  proceedings, 
and  thus  permit  the  disobedience  of  the  debtor  to  defeat 
the  remedy  prescribed  by  the  statute?  The  statute 
surely  means  nothing  of  the  kind.     The  referee,  in  case 
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of  failure  of  the  debtor  to  obey  the  order  after  service 
thereof,  or  of  a  notice  of  the  making  of  the  order,  may 
issue  another  order  or  notice  directed  to  the  debtor. 
But  the  statute  provides  that  *' instead  of  the  order," 
t\  e.y  in  its  place,  a  warrant  may  be  issued  upon  a  show- 
ing made  as  prescribed  by  the  statute.  No  other  ques- 
tions arise  in  the  case.  In  our  opinion,  the  decision  of 
the  district  court  must  be  Affirmed. 


WnriB  V.  Adams.  

1.    Contract :  goods  made  to  order  :  defense  :  PLBADnvo.     Action  '  gQ  ^ 

for  the  price  of  certain  patterns  aUeged  to  have  been  made  for  and  n^  ^I 

delivered  to  defendant  upon  his  order.    Defendant  answered  that  "rT^ 

'*8aid  patterns  were  not  reasonably  fit  and  proper  for  the  purpose  112  702 


for  which  plaintiff  made  them,  and  were  not  reasonublj  fit  and  ^  ^1 

proper  for  use  in  defendant's  business,*'  and  were  not  in  shape,  1-L 

form  and  style  as  requested  by  defendant.     Plaintiff  moved  to  122  286 

strike  out  that  portion  of  the  answer  enclosed  in  quotation  marks  "77  295 

above,  but  the  motion  was  overruled.    Held  no  error,  though  the  ^^  ^ 
court  instructed  ihe  jury  that  the  only  question  of  fact  was^  Were  77  295 

the  patterns  made  as  ordered  by  defendant  ?  nss  66? 

a.  Fraotioe :  opening  and  closing.  The  question  as  to  who  has  the 
burden  of  proof,  and  the  right  to  open  and  close,  is  a  matter  of 
practice,  and  the  ruling  of  the  trial  court  thereon  wiU  not  be 
reviewed  unless  there  is  proof  of  an  abuse  of  discretion.  ( See 
Vide  V,  Ifuurance  Co.,  26  Iowa,  9.) 

8.  Evidence :  not  relevant  to  issue.  Where  a  case  turns  upon 
one  single  question  of  fact,  evidence  not  relevant  thereto  is  prop- 
erly excluded. 

4.  Instructions:  speoal  interrogatories:  when  froferlt 
REFUSED.  Special  interrogatories  submitting  questions  not  rele- 
vant to  the  issue  are  properly  refused,  and  so  are  such  as  call  for 
an  answer  to  the  ultimate  fact  in  issue.  (See  opinion  for  applica- 
tion of  rule.) 

5.     :  AS  TO  BURDEN  OP  PROOF :  OONFUCT.    The  court,  having 

clearly  instructed  the  jury  that  the  burden  of  proof  was  upon  the 
defendant,  told  them  in  the  next  instruction  tliat  the  only  question 
was.  Were  the*  patterns  made  as  ordered  by  defendant  ?  and  then 
proceeded  to  say  :  *'  If  you  find  by  a  fair  preponderance  of  the 
evidence  that  they  were  fo  made,  then  your  verdict  should  be  fez 
tlie  plaintiff,  but  if  not,  then  your  verdict  should  be  for  defendant.** 
Held  that,  taking  the  inptructior.s  together,  the  jury  must  have 
clearly  understood  that  the  burden  was  on  defendant  to  show  that 
the  patterns  were  not  made  as  ordered  by  him,  and  therefore  there 
was  no  substauiiai  confiict. 
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Appeal  from   Des    Moines    District    Court — Hon. 

Charles  H.  Phelps,  Judge. 

Filed,  Mat  10,  1889. 

Tins  action  was  originally  brought  against  A.  G. 
Adams,  and,  upon  his  death  being  suggested,  P.  O. 
Adams,  administrator,  was  substituted  as  defendant. 
Trial  to  a  jury.  Verdict  for  defendant.  Plaintiff  appeals. 
The  facts  appear  in  the  opinion. 

Power  A  Huston^  for  appellant. 

C.  L.  PooTy  for  appellee. 

Given,  0.  J. — I.  The  plaintiff  seeks  to  recover 
$107.25  for  certain  patterns  for  boots  in  the  quantities, 
sizes  and  styles,  and  for  the  price,  specified  in  an  item- 
ized account,  alleged  to  have  been  manufactured  at  the 
instance  and  request  of  the  defendant,  and  delivered  to 
him,  and  to  be  reasonably  worth  the  price  charged. 
The  defendant  admits  that  he  requested  plaintiff  to 
manufacture  and  ship  to  him  certain  boot  patterns,  in 
number  and  general  description  as  specified,  to  be  used  in 
defendant's  business,  and  that  the  plaintiff  did  ship  the 
goods  specified  in  the  petition.  The  defendant  says 
that  said  patterns  were  not  reasonably  fit  and  proper  for 
the  purpose  for  which  plaintiff  made  them,  and  were 
not  reasonably  fit  and  proper  for  use  in  defendant's  bus- 
iness, and  were  not  in  shape,  form  and  style  as  requested 
by  defendant;  wherefore  they  were  of  no  value,  and 
were  returned  to  the  plaintiff. 

II.     The  plaintiff  moved  to  strike  from  the  answer 

the  allegation  that  the  patterns  "  were  not  reasonably 

fit  and  proper  for  the  purpose  for  which 

goods  made     plaintiff  made  them,  and  were  not  reason- 
to  order  •  d<*-       ,  ,       ..  ,  .,  .       -i    -       i 

fenae;  plead-  ably  lit  and  proper  for  use  in  defendant  s 
said    business,"    which    motion  was  over- 
ruled, and  which  ruling  is  assigned  as  error.     There  was 
no  error  in  this  ruling.     The  petition  asked  to  recover  for 
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boot  patterns  manufactured  and  delivered  at  the  instance 
and  request  of  the  defendant.  It  is  a  good  defense  to  such 
a  claim  that  the  article  furnished  was  not  reasonably  fit 
for  its  intended  purpose.  It  appeared  on  the  trial  that 
the  defendant,  having  tested  certain  models  for  boot 
patterns  made  by  the  plaintiff,  sent  the  models  to  the 
plaintiff  from  which  to  make  the  patterns  sued  for. 
The  plaintiff  claims  to  have  made  them  according  to  the 
model,  while  the  defendant  claims  that  they  were  not  so 
made,  and  hence  the  court  properly  instructed  the  jury 
that  the  only  disputed  question  of  fact  is,  *'  Were  the 
patterns  made  as  ordered  by  the  defendant?"  Even 
upon  this  single  issue  the  motion  was  properly  over- 
ruled. The  law  is:  "Where  an  article  of  a  certain 
and  definite  nature  is  to  be  manufactured  to  order,  the 
seller,  of  course,  can  in  no  sense  be  considered  as  war- 
ranting it  to  be  appropriate  to  the  use  to  which  the 
buyer  intends  to  apply  it,  but  only  to  be  as  fit  as  any 
similar  article  complying  with  the  order  can  reasonably 
be  expected  to  be ;  that  is,  the  seller  does  not  warrant 
the  judgment  of  the  buyer  in  ordering  such  an  article 
for  such  a  use,  but  only  the  fitness  of  the  article,  as  far 
as  its  quality  is  concerned.  *  *  *  But  if  the  skill 
and  judgment  of  the  maker  be  relied  upon,  and  he 
be  requested  to  make  a  machine  adapted  to  a  particular 
purpose,  the  manufacturer  would  be  bound  to  supply 
an  article  reasonably  fit  to  acccomplish  such  purpose." 
2  Story,  Cont.,  sec.  1075. 

III.  On  the  trial  the  defendant  was  allowed  the 
opening  and  closing,  to  which  the  plaintiff  excepted.  The 

question  as  to  who  has  the  burden  of  proof 

o  Practticv  I 

opening  and  is  properly  a  matter  of  practice,  and  the 
ruling  of  the  court  thereon  will  not  be 
reviewed,  unless  there  is  evidence  of  an  abuse  of  dis- 
cretion. Viele  V.  Insurance  Co,^  26  Iowa,  9.  There 
was  no  abuse  of  discretion  in  allowing  the  opening  and 
closing  to  the  defendant. 

IV.  The  plaintiff  offered  in  evidence  a  certain  letter 
from  himself  to  defendant,  to  which  defendant  objected. 
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and  the  objection  was  sustained  to  the  part 
not  reievant  thereof  whlch  savs  :  '  *  It  would  be  my  advice 
to  you  to  have  this  order  of  patterns  made  up 
the  regular  way.  It  will  not  be  much  expense  to  have 
them  changed  over  for  the  machine."  As  the  case  turns 
entirely  upon  the  single  question  of  fact,  already 
stated,  this  part  of  the  letter,  and,  indeed,  the  whole 
letter,  was  immaterial. 

V.  The  plaintiff  requested  the  court  to  submit  the 
following  special  findings,  which  were  refused,  to- wit : 

First.  Were  the  paper  models  by  which 
■peciai  Inter-'  the  plalntiflE  cut  the  patterns  made  under 
When  pruperiy  and  in  accordaucc  with  the  instructions  of 
A.  G.  Adams,  given  by  himself,  or  his  agent, 
P.  O.  Adams  ?  Second.  Were  the  patterns  in  controversy 
made  by  plaintifif  in  accordance  with  the  paper  models, 
cut  by  plaintiff  under  the  instructions  of  A.  G.  Adams, 
or  his  agent,  F.  O.  Adams?  The  only  question  sub- 
mitted to  the  jury  being :  **  Were  the  patterns  made  as 
ordered  by  the  defendant  % ' '  the  first  special  interrogatory 
was  immaterial.  There  was  no  question  made  to  the  jury 
but  that  the  models  were  in  accordance  with  directions. 
The  question  was  as  to  the  patterns.  Immaterial 
questions  should  not  be  submitted  to  the  jury.  Bonham 
t).  Insurance  Co.y  26  Iowa,  328.  The  second  question 
calls  for  an  answer  as  to  the  ultimate  fact, — were  the  pat- 
terns made  by  the  plaintiff  in  accordance  with  the 
paper  models  i  To  answer  this  either  in  the  affirmative 
or  negative  would  be  a  complete  determination  of  the 
case.  It  is  a  request  for  a  special  verdict,  as  provided 
for  in  section  2807  of  the  Code,  rather  than  for  an 
answer  to  a  special  interrogatory,  as  provided  for  in  sec- 
tion 2808.  It  is  in  the  discretion  of  the  jury  whether 
the  verdict  should  be  general  or  special,  and  the  provis- 
ion in  regard  to  special  interrogatories  does  not  apply. 
There  was  no  error  in  refusing  to  submit  these  questions 
to  the  jury. 

VI.  It  is  claimed  that  the  first,  second  and  eleventh 
instructions  given  by  the  court  are  in  conflict  as  to  the 


fti  — >:  as  to 
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harden  of  proof.     In  the  first  instrnction 

p?«!2f?TOn-     *^®  conrt  says:     ** Under  these  pleadings, 
**«*•  the  burden  is  upon  the  defendant  to  estab- 

lish his  defense  by  a  fair  preponderance  of  evidence,  and 
if  he  does  this  your  verdict  should  be  for  him,  but  if  he 
fails  in  this,  then  your  verdict  should  be  for  the  plain- 
tiflP."  In  the  second,  after  telling  the  jury  that  the  only 
question  is,  "Were  the  patterns  made  as  ordered  by 
the  defendant ? "  they  are  told :  "If  you  find  by  a  fair 
preponderance  of  the  evidence  that  they  were  so  made, 
then  your  verdict  should  be  for  the  plaintiff,  but,  if  not, 
then  your  verdict  should  be  for  the  defendant."  Tak- 
ing the  instructions  together,  it  must  have  been  clear  to 
the  minds  of  the  jurors  that  the  burden  was  on  the 
fendant  to  show  that  the  patterns  were  not  made  in 
accordance  with  the  models.  The  seventh  and  eighth 
instructions  are  in  accordance  with  the  law  as  stated 
above,  and  were  properly  given  to  the  jury.  There 
being  no  error  in  either  of  the  respects  assigned,  and  the 
verdict  being  fully  sustained  by  the  evidence,  there  was 
no  error  in  overruling  the  plaintiff's  motion  for  new 
trial,  nor  in  rendering  judghient  for  the  defendant  for 
costs.  Affirmed. 


Thomas  v.  McDaneld  et  al. 

Injunotion :  ▲ttornet's  fees  for  defending  :  recoveby  nr  AcnoN 
-  ON  BOND.  Expenses  necessarily  incurred  for  attorney's  fees  in 
defending  against  an  injunction  wrongfully  sued  out  may  be 
recovered  in  an  action  on  the  injunction  bond,  but  such  damage 
does  not  include  expense^  in  defending  against  other  features  in 
the  case  in  which  tho  injunction  was  issued.  And  although,  as  in 
this  case,  the  prayer  is  for  an  injunction,  *'  and  such  other  and 
further  relief  as  petitioner  is  entitled  to,"  yet  if  the  allegations  of 
the  petition  do  not  entitle  the  plaintiff  to  any  other  relief  than 
injunction,  and  the  injunction  is  dissolved  on  final  hearing,  the 
injunction  defendant  may  recover  his  attorncy*s  fees  in  an  action 
on  the  injunction  bond.  (Compare  Langworthy  v.  McKelvey,  25 
Iowa,  49,  and  Carroll  County  v.  Railroad  Land  Co.,  53  Iowa,  685 ; 
also  Lanaley  v.  Nietert,  post,  p. .) 
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Appeal  from  Cedar  Rapids  Superior    Court. — Hon. 

John  T.  Stoneman,  Judge. 

Filed,  May  10,  1889. 

Action  upon  an  injunction  bond.  There  was  a 
trial  to  a  jury,  and  on  motion  of  defendant  the  court 
directed  a  verdict  for  the  defendant,  to  which  plaintiflF 
excepted.     Plaintiff  appeals. 

The  court  makes  the  following  finding  of  facts : 
That  September  17,  1888,  Hannah  O.  McDaneld  brought 
her  action  in  equity  against  George  W.  Burnside,  sheriff 
of  Linn  county,  and  John  Thomas,  in  which  she  stated 
that  she  was  the  unqualified  owner  of  certain  real  estate 
described,  including  lot  3,  in  block  4,  Marion,  Iowa; 
that  Burnside,  as  sheriff,  had  levied  upon,  advertised, 
and  was  proceeding  to  sell  said  real  estate,  unless 
restrained,  upon  an  execution  on  a  judgment  in  favor 
of  John  Thomas  and  against  T.  J.  McDaneld  ;  that,  if 
sold,  it  would  cast  a  cloud  and  pretended  lien  upon  the 
premises ;  that  she  had  no  other  speedy  or  adequate 
remedy  at  law,  and  therefore  asked  "that a  temporary 
writ  of  injunction  be  granted  to  enjoin  the  sheriff  from 
selling  said  premises,  and,  on  the  hearing  of  said  case, 
that  the  injunction  be  made  perpetual,  and  for  such 
other  and  further  relief  as  petitioner  is  entitled  to;" 
that  a  temporary  writ  was  ordered  upon  the  filing  of  the 
bond ;  that  said  Hannah  O.  McDaneld,  with  J.  H. 
Hoagland  as  surety,  executed  the  bond  sued  upon, 
which  is  conditioned  that  Hannah  O.  McDaneld  will 
pay  all  damages  which  may  be  adjudged  against  her  by 
reason  of  said  injunction  ;  that  the  defendants  in  said 
case  answered  said  petition,  averring  that  the  land 
described,  at  the  time  it  was  levied  upon,  was  in  fact 
the  land  of  T.  J.  McDaneld  ;  that  previous  to  said  levy 
said  lands  had  been  conveyed  by  T.  J.  McDaneld  to 
Hannah  O.  McDaneld,  without  any  consideration  what- 
ever, and  with  intent  to  hinder  and  defraud  the  credi- 
tors of  T.  J.  McDaneld :  that  T.  J.  McDaneld  was  then 
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indebted  to  John  Thomas  to  the  arnount  of  the  judg- 
ment, upon  which  an  execution  was  issued,  and  that 
said  judgment  was  a  lien  upon  said  lands ;  that  after- 
wards the  defendants  filed  an  amended  and  substituted 
answer,  in  which  they  deny  that  the  plaintiff  was  the 
full  and  unqualified  owner  of  the  property  described  in 
the  petition,  and  averred  that  said  lot  3  is  and  was,  at 
the  time  of  the  levy,  the  property  of  T.  J.  McDaneld  ; 
that  at  the  March  term,  1888,  a  decree  was  rendered  and 
entered  in  said  case  wherein  the  court  did  '*  order  and 
adjudge  and  decree  that  the  equity  of  said  case  is  with 
the  defendants  upon  their  said  amended  and  substituted 
answer,  and  that  said  lot  3,  in  block  4,   in  Marion, 
Iowa,  was  the  property  of  T.  J.  McDaneld  at  and  prior 
to  the  levy  of  the  execution  against  said  T.  J.  McDaneld, 
referred  to  in  the  plaintiff 's  petition,  and  liable  to  be 
sold  upon  said  execution  as  the  property  of  said  T.  J. 
McDaneld;  and  the  court  doth  order  and  adjudge  and 
decree,  that  so  far  as  the  writ  of  injunction  restrained 
defendant  from    advertising  and    selling  said    lot    3, 
block  4,  Marion,  Iowa,  the  same  be  released  and  dis- 
solved, and  said  petition  thereto  be  dissolved  as  to  the 
said  lot  3,  block  4,  Marion,  Iowa,  and  that  plaintiff  pay 
costs." 

The  court  further  certifies  that  the  plaintiff,  John 
Thomas,  brought  this  action  on  said  bond  to  recover 
one  hundred  dollars  damages  for  the  wrongful  suing  out 
of  said  writ,  and  restraining  the  sale  under  said  execu- 
tion, alleging  that  by  reason  thereof  he  was  put  to 
great  trouble  and  expense  in  defending  against  same, 
and  that,  in  order  to  procure  a  dissolution  of  said 
injunction,  he  was  compelled  to  and  did  employ  an 
attorney  to  defend  the  suit,  and  became  obligated  and 
liable  to  pay  therefor  the  sum  of  one  hundred  dollars  ; 
that  issue  was  joined  upon  said  petition  and  the  parties 
proceeded  to  trial,  the  defendants  claiming  that  said 
injunction  was  auxiliary  to  the  main  issue— the  title- 
in  the  former  case,  and  that  no  motion  was  made  to  dis- 
solve the  same,  but  that  the  same  was  dissolved  upon 
the  final  hearing  upon  the  merits  ;  that  it  appeared  on 
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the  trial  that  Henry  Rickel  was  employed  by  John 
Thomas,  and  appeared  as  his  attorney,  and  defended 
said  equity  case,  and  that  his  services  were  reasonably 
worth  seventy-five  dollars. 

The  following  question  is  certified  to  this  court  for 
decision:  *'0n  such  state  of  facts  as  appear  by  the 
foregoing,  did  the  court  err  in  directing  tho  verdict  of 
the  jury  for  the  defendants?" 

nickel  <fe  Crocker  J  for  api)ellan1^ 

Davis  &  VoriSj  for  appellees. 

Given,  C.  J. — I.  It  will  be  observed  that  the  only 
damage  claimed  is  for  expenses  incurred  for  attorney's 
fees,  and  that  the  only  service  rendered  by  the  attorney 
was  in  answering  the  petition  in  equity,  and  in  defend- 
ing the  case  on  the  final  hearing.  It  is  well  established 
by  repeated  decisions  of  this  court  that  expenses  neces- 
sarily incurred  for  attorney's  fees  in  defending  against  an 
injunction  may  be  recovered  in  an  action  on  the  injunc- 
tion bond.  Such  damage,  however,  does  not  include 
expenses  in  defending  against  other  features  of  the  case 
in  which  the  injunction  was  issued.  In  Langworthy  v. 
McKeloeyj  25  Iowa,  49,  the  conrt  says:  '*If  a  case 
should  arise  where  the  injunction  was  dissolved  after  a 
hearing  on  the  merits,  and  this  was  the  only  relief 
sought,  and  all  there  was  in  the  case,  we  are  not  to  be 
understood  as  holding  that  counsel  fees  might  not  be 
recovered.  In  other  words,  we  do  not  hold  that  such 
recovery  is  to  be  confined  alone  to  cases  where  the 
injunction  is  dissolved  on  motion." 

The  sole  question  before  us  is  whether  the  services 
rendered  in  answering  the  petition  and  defending  on 
the  trial  were  services  in  defending  against  the  injunc- 
tion. This  depends  upon  whether  the  case  was  an  inde- 
pendent proceeding  for  injunction  alone,  or  whether  the 
injunction  was  a  mere  auxiliary  to  a  proceeding  for 
other  relief.  The  relief  asked  was  that  the  sale  be 
enjoined,    '^and  for  such  other  and  further  relief  as 
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petitioner  is  entitled  to."  The  allegations  of  the  peti- 
tion did  not  entitle  the  petitioner  to  any  other  relief 
than  injunction.  Strike  the  prayer  for  injunction  and 
the  allegations  upon  which  it  is  asked  from  the  petition, 
and  there  is  no  case  left.  In  LangwortJty  v.  McKelvey^  * 
supra^  and  in  Carroll  County  v.  Bailroad  Land  Co.j 
63  Iowa,  685,  the  court  held  that  the  injunction  was  only 
auxiliary  to  the  other  relief  asked.  True,  the  relief 
asked  in  this  case  depends  upon  the  question  of  title, 
but  that  does  not  change  the  fact  that  it  is  an  inde- 
pendent proceeding  for  injunction  only.  Being  for 
injunction  only,  there  is  nothing  else  in  the  case  to 
defend  against.  Had  a  motion  been  made  to  dissolve 
this  injunction,  it  would  have  involved  the  same  investi- 
gation that  was  made  on  the  trial;  and,  had  such 
motion  been  made  and  sustained,  the  case  would  have 
been  finally  disposed  of  as  provided  in  section  3401, 
Code,  as  there  would  have  been  nothing  left  to  proceed 
upon.  The  case  was  one  for  injunction  alone,  and  what 
was  done  in  the  way  of  defense  was  against  the  injunc- 
tion, and  resulted  in  its  dissolution.  We  hold,  under 
the  facts  certified,  that  the  plaintiil  was  entitled  to 
recover  his  expenses  for  attorney's  fees  necessarily 
incurred  in  defending  the  case  in  equity,  and  that 
the  court  erred  in  directing  the  jury  to  find  for  the 
defendants.  Rev  eiised. 


Bbigos  v.  McEwen. 

1.  Replevin:  defendant  not  ts  possession:  evidence.  In  an  tm  ^l 
action  of  replevin,  defendant  asked  the  court  to  direct  a  verdict 
for  defendant  on  the  ground  that  the  uncontroverted  evidence 
showed  that  the  property  was  not  in  defendant's  possession  when 
the  suit  was  begun ;  but  the  only  evidence  tending  so  to  show  was 
defendant's  statement  that  in  dividing  his  property,  long  after  he 
had  refused  to  deliver  the  team  in  question  to  plain tiflP  on  demand, 
his  son  got.it.  Held  that  the  court  rightly  refused  to  direct  a 
verdict  for  defendant. 
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2.  Sctle :  CONDITIONAL :  GARNISHMENT  OF  VENDEE.  Where  a  sale  is 
made  on  condition  that  the  title  shall  not  pass  untU  payment  is 
made,  and  the  property  is  delivered  before  payment,  and  the 
vendee  is  garnished  as  the  debtor  of  the  vendor,  and  therefore 
refuses  to  pay,  there  is  no  sale,  and  the  garnishment  is  no  defense 
to  an  action  by  the  vendor  to  recover  the  property. 

8.  Special  Interrogatory :  submission  to  counsel.  Special  inter- 
rop:atorie8  submitted  on  the  court's  own  motion  need  not  be  sub- 
mitted to  the  inspection  of  counsel.  ( See  Clark  v.  Ralls,  71  Iowa, 
189.) 

Appeal  from  Harrison  District  Court. — Hon.  C.  H. 

Lewis,  Judge. 

Piled,  May  11,  1889. 

This  is  an  action  to  recover  a  certain  team  of  horses, 
the  plaintiff  alleging  that  he  was  the  absolute  and 
unqualified  owner  thereof  by  purchase ;  that  the  defend- 
ant wrongfully  detained  the  same  from  him,  claiming  to 
have  purchased  the  same  from  plaintiff.  The  defendant 
answered,  denying  genemlly,  and  alleging  that  he  had 
purchased  the  team,  and  took  possession  thereof  under 
delivery  made  to  him  by  the  plaintiff,  and  that  there- 
after, and  before  the  commencement  of  this  suit,  he  was 
garnished  at  the  suit  of  S.  N.  Dale  v.  C.  I.  Briggs ;  that 
he  had  answered  in  said  garnishment  suit,  showing  an 
indebtedness  of  three  hundred  and  sixty-five  dollars  to 
Briggs,  and  that  the  said  suit  was  then  pending.  The 
plaintiff  in  reply  alleges  that  defendant  agreed  to  take 
the  team  at  three  hundred  and  seventy-five  dollars ;  that 
plaintiff  refused  to  deliver  the  team  until  purchase 
money  was  paid,  and  it  was  agreed  that  defendant  would 
then  pay  ten  dollars,  and  would  meet  plaintiff  at  Wood- 
bine, and  pay  him  the  balance  on  the  next  day,  plaintiff 
to  leave  the  team  at  defendant's  premises  between  plain- 
iff 's  home  and  Woodbine ;  that  it  was  distinctly  agreed 
that  the  team  remain  the  property  of  the  plaintiff  until 
the  balance  of  the  purchase  money  was  paid,  and,  if  the 
purchase  money  was  not  paid,  the  team  was  to  be 
returned  to  plaintiff  on  demand,  defendant  to  have  no 
righti  title  or  interest  in  said  team,  nor  was  said  purchase 
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to  be  considered  consnm mated  until  such  time  as  plain- 
tiff received  the  purchase  price ;  that  plaintiff  met 
defendant  next  day,  and  he  refused  to  pay,  and  after- 
wards the  plaintiff  tendered  back  the  ten  dollars  received 
by  him,  and  demanded  the  team,  which  defendant 
refused  to  deliver.  The  case  was  tried  to  a  jury. 
Verdict  and  judgment  for  plaintiff.  Defendant  appeals, 
assigning  as  errors  the  refusal  of  the  court  to  give  certain 
instructions  asked,  and  in  submitting  a  special  finding, 
and  in  overruling  the  motion  for  new  trial. 

The  instructions  asked  were  as  follows  :  "  (1)  The 
uncontro verted  evidence  shows  that  at  the  time  this 
action  was  commenced  the  defendant  was  not  in  pos- 
session of  the  property.  You  will  therefore  find  for  the 
defendant.  (2)  If  the  testimony  shows  that,  at  the 
time  this  action  was  commenced,  the  defendant  did  not 
have  possession  of  the  property,  then  your  verdict  should 
be  for  defendant.  (3)  If  the  property  was  sold  on  con- 
dition that  it  should  not  pass  to  defendant  until  it  was 
fully  paid  for,  and  you  further  lind  that  defendant  was 
ready  to  pay,  and  was  only  prevented  from  doing  so  by 
the  garnishment,  then  the  law  will  consider  the  payment 
as  made,  and  your  verdict  should  be  for  the  defendant. 
(4)  Where  the  agreement  is  that  property  is  to  be  paid 
for  in  cash  on  delivery,  and  the  property  is  delivered, 
the  sale  is  complete ;  whether  the  payment  is  made  or 
not.  Therefore,  if  the  testimony  shows  in  this  case  that 
the  team  was  to  be  paid  for  on  delivery,  and  you  find 
they  were  delivered,  your  verdict  should  be  for  the 
defendant.  (5)  Defendant  sets  up,  by  the  way  of  plea 
in  bar  and  abatement  of  this  action,  that  prior  to  the 
same  he  was  garnished  for  the  proceeds  of  the  property. 
It  is  shown  by  the  record  that  such  is  the  fact,  and  that 
such  garnishment  proceeding  is  now  pending ;  therefore 
your  verdict  should  be  for  the  defendant." 

It  appeared  by  the  uncontroverted  testimony  that 
plaintiff  and  defendant  did  have  an  agreement  for  the 
sale  of  the  horses  in  controversy  by  plaintiff  to  defend- 
ant  at  the  price  of  three    hundred  and  seventy-five 
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dollars ;  that  defendant  paid  to  plaintiff  ten  dollars ; 
and  tbat  it  was  agreed  that  he  would  pay  the  balance 
at  Woodbine  on  the  next  day,  plaintiff  to  leave  the 
horses  at  defendant's  farm,  where  his  son  lived,  on  the 
next  day,  on  his  way  to  Woodbine,  where  the  money 
was  to  be  paid ;  that  he  did  so  leave  the  horses  on  the 
next  day,  and  that  before  payment  of  the  money  the 
defendant  was  garnished  as  a  supposed  debtor  of  the 
plaintiff  at  the  suit  of  one  Dale,  for  which  reason  he 
refused  to  pay  the  plaintiff;  whereupon  plaintiff  tendered 
back  the  ten  dollars,  and  demanded  the  team,  which  the 
defendant  refused  to  return. 

Sanford  H,  Cochran^  for  appellant. 

H.  n.  Roadifer  and  Bolter  &  Sons^  tor  appellee. 

Given,  C.  J. — I.  The  main  question  to  be  deter- 
mined in  this  case  was  whether  the  sale  was  upon  con- 
dition that  title  should  not  pass  to  the  defendant  until 
payment  was  made,  or,  in  the  language  of  the  special 
interrogatory*  submitted  to  the  jury :  "Was  the  sale  of 
the  team  in  controversy  made  on  condition  that  cash  was 
to  be  paid  before  title  passed  ?"  The  jury  answered  this 
special  interrogatory  in  the  affirmative,— an  answer 
which  is  fully  sustained  by  the  evidence. 

II.    There  was  no  error  in  refusing  the  instructions 

asked.     The  only  testimony  tending  to  show  that  the 

1.  rbplbvin:      defendant  was  not  in  possession  of  the  team 

to  po^Mion*  ^*  ^^®  *™®  ^^®  ^^^*  ^^^  commenced  was  his 

evidence.       statement  that,   in   dividing  his   property, 

between  the  tenth  and  fifteenth  of  May,  his  son  got  the 
team.  This  was  long  after  the  demand-  for  and  refusal 
to  return  the  team,  and  such  mere  colorable  possession 
could  not  defeat  the  action.  The  third  instruction  was 
properly  refused,  because,  if  the  sale  was  on  condition 
t  8AU  •  oon-  *^^'  *^^^®  should  not  pass  until  full  payment 
^'roShment  ^^  made,  defendant  could  not  be  garnished 
of  vendee.  gQ  as  to  defeat  that  condition.  In  that  case 
the  property  did  not  pass  until  payment,  and  until  it 
passed  there  was  no  indebtedness.    The  fourth  does 
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not  state  the  law  correctly.  Where  the  agreement  is 
that  the  property  is  to  be  paid  for  in  cash  on  delivery, 
and  the  property  is  delivered,  the  sale  is  not  comi)lete 
until  payment  is  made.  The  garnishment  of  the  defend- 
ant was  not  a  bar  or  defense  to  this  action,  if  the  sale  was 
on  the  condition  claimed  and  found,  and,  if  not  npon 
that  condition,  the  plaintiff  was  entitled  to  recover; 
hence  there  was  no  error  in  refusing  the  fifth  instruction 
asked. 

III.  The  abstract  fails  to  show  that  the  special 
finding  was  submitted  at  the  request  of  the  counsel  for 
a.  8r«CTAL  tetep-  pl^ii^tiffi  ^r  without  the  knowledge  of  the 

?ubmu^oii  counsel  for  the  defendant. '  If  submitted  by 
to  counsel,  ^he  court  on  its  own  motion,  as  we  may  pre- 
sume from  the  record  it  was,  it  is  not  required  that  it  be 
submitted  to  the  inspection  of  counsel.  Clark  v.  Jialls, 
71  Iowa,  189.  There  was  nothing  in  the  special  finding 
that  tended  to  lead  the  mind  of  the  jury  from  other 
issues,  or  mislead  them. 

IV.  The  verdict  is  in  accordance  with  the  law  as 
given  by  the  court,  and  fully  sustained  by  the  evidence. 
Finding  no  error  in  either  of  the  respects  assigned,  the 
judgment  of  the  district  court  is 

Affirmed. 


Cole  v.  Green. 

Chattel  Mortgage :  defecttvb  DsscRnrnoN  :  oood  as  to  sheriff 
HAVING  ACTUAL  NOTICE.  The  defendant  in  this  case,  as  sheriff, 
levied  upon  a  stock  of  goods  npon  which  the  plaintiff  held  a  chattel 
mortgage.  The  goods  were  described  in  the  mortgage  as  being  on 
a  certain  lot  and  block,  but  were  not  otherwise  located.  Held  that, 
though  this  description  was  so  indefinite  that  the  recording  of  the 
mortgage  would  not  impart  constructive  notice  to  the  sheriff,  yet, 
as  he  bad  actual  notice,  through  his  deputy,  who  levied  the  attach- 
ment, the  mortgage  was  valid  as  against  him,  and  he  could  not 
hold  the  goods. 
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Appeal  from    QBrien  District  Court.— Ron.  C.  BL 

Lewis,  Judge. 

Filed,  May  11,  1889, 

P.  li.  Bailey y  for  appellant 

Alfred  Morton  and  0.  M.  Barrett^  for  appellee. 

Given,  C.  J.— I.  The  plaintiff,  F.  G.  Cole,  brings 
this  action  to  recover  the  possession  of  certain  chattel 
property  from  the  defendant,  W.  C.  Green,  sheriff,  who 
took  the  same  uiider  an  attachment  as  the  property  of 
George  Wall.  The  plaintiff  claims  the  property  by 
virtue  of  a  chattel  mortgage  from  Wall  to  him.  The 
parties  waived  a  jury,  and  the  case  was  submitted  to 
the  court,  and  judgment  entered  against  the  defendant, 
and  defendant  appeals,  assigning  as  errors :  Firsts  that 
the  court  erred  in  rendering  judgment  against  the 
defendant,  for  the  reason  that  there  was  no  notice  to 
defendant  of  the  existence  of  said  mortgage  upon  the 
stock  of  goods,  either  actual  or  constructive,  prior  to 
the  levy  of  the  attachment;  second^  that  the  court  erred 
in  rendering  judgment  against  the  defendant  for  the 
reason  that  the  evidence  shows  that  the  mortgage  given 
by  Wall  to  Cole  was  fraudulent,  and  given  for  the 
purpose  of  aiding  Wall  to  defraud  his  creditors,  and 
was  without  consideration ;  tJdrd^  that  said  mortgage 
did  not  impart  notice  of  record,  for  the  reason  that  the 
same  was  void  for  want  of  proper  description  and  loca- 
tion. The  mortgage  is  upon  *'all  my  restaurant  stock, 
consisting  of  candies,"  etc.,  describing  the  property 
particularly,  '*  now,  in  use  in  said  restaurant,  which  is 
located  on  lot  number  15,  in  block  13."  There  is  no 
other  location  given.  The  judgment  shows  that  the 
court  found  that  the  defendant  sheriff,  through  his 
deputy,  who  levied  the  attachment,  had  actual  notice  of 
the  existence  of  the  mortgage  prior  to  the  making  of 
the  levy,  and  this  the  court  might  very  properly  have 
found  from  the  testimony,  though  there  is  conflict  with 
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regard  to  it.  "  The  mortgage,  which  is  so  indefinite  as 
to  the  description  of  property  that  the  record  thereof 
would  not  constitute  sufficient  notice  to  a  purchaser, 
may  nevertheless  be  valid  between  the  parties  who  are 
aware  of  the  facts.'*  Clapp  v.  Trowbridge^  74  Iowa, 
650.  It  follows  that,  the  defendant  having  actual  notice 
of  this  mortgage  before  making  the  levy,  the  mortgage 
is  valid  as  to  him,  notwithstanding  its  defective  descrip- 
tion of  the  property.  This  being  the^case,  it  is  immate- 
rial as  to  these  parties  whether  the  mortgage  had  been 
recorded  or  not.  The  court  found  that  the  mortgage 
was  not  fraudulent.  This  finding  is  not  without  sup- 
port in  the  testimony,  and  under  the  well-settled  rnle 
we  cannot  interfere  with  it.  The  judgment  of  the  dis- 
trict court  is  Affiumeb. 


Pbeston  v.  Hull. 

Water:  DrnERSiON:  biohts  ov  adjoining  ownbrs:  FRBSCRirnoN. 
Where  one  of  two  adjoiDing  owners  of  land  turns  the  water  from 
his  land,  whether  it  be  mere  sarf ace  water  or  not,  upon  the  land  of 
his  iieighbor,  he  does  not,  by  the  mere  use  of  the  water  in  that 
way  for  ten  years,  acquire  the  right  to  continue  to  so  use  it  (  see 
Code,  sec.  2031,  and  cases  cited  in  opinion),  and  he  cannot  com- 
plain if  his  neighbor  seeks  to  protect  his  land  by  draining  the 
water  to  a  point  where  it  may  possibly  flow  back  again  upon  the 
land  of  him  who  first  diverted  it 

Appeal  from  Harrison  District  Court — Hon.  0.  H. 

Lewis,  Judge. 

Piled,  May  11,  1889. 

The  plaintiff  and  defendant  are  owners  of  adjoin- 
ing farms.  This  is  an  action  in  equity,  by  which  the 
plaintiff  seeks  to  enjoin  the  defendant  from  making  a 
a  ditch  upon  defendant's  land,  which  it  is  alleged  will 
cause  water  to  flow  on  the  plaintiif' s  land,  to  his  injury. 


,    77    300 
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There  was  a  trial  npon  the  merits,  and  a  temporary 
inj unction  which  had  been  granted  was  dissolved,  and 
the  petition  dismissed.     Plaintiff  appeals. 

S.  H.  Cochran^  for  appellant. 

O.  MacKenzie  and  J.  H.  Smithy  for  appellee. 

RoTHROoK,  J. — The  parties  each  own  eighty  acres 
of  land.  The  line  .between  their  farms  runs  east  and 
west,  and  the  plaintiff  owns  eighty  acres  south,  and  the 
defendant  the  tract  north,  of  the  line.  A  stream  of 
water  enters  plaintiff's  land  from  the  east,  near  the 
northeast  corner,  and  runs  a  short  distance  in  a  westerly 
direction,  and  curves  to  the  north  across  the  line,  and 
then  in  a  southwesterly  direction,  to  a  culvert  in  the 
Chicago  and  Northwestern  Railroad,  which  crosses  the 
western  part  of  the  two  tracts  in  a  southwesterly  direc- 
tion. The  defendant  commenced  cutting  a  ditch  from 
the  stream  on  his  own  land,  and  near  the  line,  due  west 
to  the  railroad  right  of  way.  The  plaintiff  objected  to 
this,  on  the  alleged  ground  that  if  the  ditch  should  be 
completed  the  water  would  flow  therein  to  the  railroad, 
and  then  back  on  the  west  part  of  plaintiff 's  land,  to 
his  injury.  Both  parties  concede  that  the  owner  of 
agricultural  lands  has  no  right  to  collect  surface  wat^r 
on  his  own  land,  and  discharge  it  in  a  body  npon  the 
adjoining  land,  to  the  injury  of  the  owner.  The  plain- 
tiff contends  that  it  is  not  mere  surface  water,  but  that 
it  is  a  natural  stream,  with  well-defined  banks  and 
channel.  The  defendant's  contention  is  that  it  is 
immaterial  whether  it  is  a  natural  stream  or  mere  sur- 
face water.  He  claims  that  he  has  the  right  to  cut  the 
ditch  and  discharge  the  water  on  the  railroad  right  of 
way,  even  if  by  flowing  back  it  may  injure  the  plaintiff 's 
land,  because  the  plaintiff  wrongfully  diverted  the 
water  from  his  own  land  on  the  defendant's  land  in  the 
first  instance,  and  the  defendant  has  the  right  to  turn  it 
back.  The  principal  contention  in  the  case  is,  which  is 
the  dominant  and  which  the  servient  estate?  or,  in 
other  words,  if  the  water  as  it  enters  plaintiff's  land 
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had  been  left  free  to  flow  upon  the  natural  surface, 
would  it  have  crossed  the  line,  and  over  upon  the  land 
of  the  defendant?  Upon  this  question  of  fact,  and 
upon  the  question  as  to  the  plaintifiF's  alleged  interfer- 
ence with  the  natural  course  of  the  water,  whereby  it 
was  turned  upon  the  defendant's  land,  a  large  number 
of  witnesses  were  examined.  The  taxable  costs  of  the 
case  in  the  district  court  amounted  to  nearly  four  hun- 
dred dollars. 

It  is  apparent  from  this  statement  that  we  cannot 
review  the  evidence.  We  will  state  the  facts  which, 
in  our  opinion,  should  be  considered  as  established  by 
the  testimony.  The  stream  of  water  which  is  the  cause 
of  all  the  contention  and  trouble  is  of  recent  origin. 
Some  twenty  years  ago,  before  the  land  was  brought 
under  cultivatiou,  and  when  nearly  all  the  adjacent 
country  was  in  a  state  of  nature,  there  was  a  low  swale 
or  slough  which  entered  the  plaintiff's  land  at  the  point 
where  it  is  now  claimed  there  is  a  natural  stream.  The 
bottom  of  this  slough  or  depression  was  then  covered 
with  grass.  In  times  of  rain  the  water  flowed  over  it  in 
a  stream.  A  very  decided  weight  of  evidence  is  that 
the  water  did  not  then  flow  across  the  line  and  onto 
defendant's  land.  It  is  true  that  at  times  of  flood  the 
water  may  have  spread  upon  defendant's  land,  but 
actual  levels  show  that  the  natural  flow  was  over 
the  plaintiff's  land  to  the  southwest.  The  plaintiff 
improved  his  land  some  twenty  years  ago.  The  defend- 
ant did  not  improve  until  later.  The  water  in  the 
slough  was  a  source  of  trouble  to  the  plaintiff.  He 
plowed  and  scraped  in  the  slough  on  his  own  land.  He 
and  his  witnesses  claim  that  this  was  only  for  the  pur- 
pose of  straightening  the  bed  of  the  stream.  But  we 
think  the  preponderance  of  the  evidence  is  that  this 
was  done  to  prevent  the  water  from  flowing  in  a  south- 
westerly direction  over  his  land.  Indeed,  we  think 
it  is  fairly  shown  that  he,  by  the  use  of  boards  and 
banks  of  earth,  turned  the  water  upon  the  defendant's 
land.  If  this  be  correct, — and,  as  we  have  said,  we 
think  the  evidence  fairly  establishes  it,— the  defendant 
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would  have  had  the  right  then  and  there,  and  no  matter 
whether  the  water  should  be  regarded  as  mere  surface 
water  or  a  natural  stream,  to  erect  an  embankment  or 
dike  across  the  course  of  the  water,  and  thus  keep  it  off 
his  laud.  But  the  plaintiff  contends  that^  even  if  it  be 
true  that  by  making  barricades  of  boards,  and  plowing 
and  scraping,  he  changed  the  flow  of  water  from  his 
land  to  defendant's,  the  acts  were  done  more  than  ten 
years  before  this  action  was  commenced,  and  that  he 
has  by  lapse  of  time  acquired  the  right  to  the  flow  of 
water  as  it  now  is  by  adverse  right  or  prescription.  We 
do  not  think  this  position  is  sound.  The  right  thus 
acquired  would  be  in  the  nature  of  an  easement.  Section 
2031  of  the  Code  is  as  follows  :  ^'In  all  suits  hereafter 
brought  in  which  title  tx)  any  easement  in  real  estate 
shall  be  claimed  by  virtue  of  adverse  possession  of  the 
same  for  the  period  of  ten  years  or  by  prescription,  the 
use  of  the  same  shall  not  be  admitted  as  evidence  that 
the  party  claimed  the  easement  as  his  right,  but  the 
fact  of  adverse  possession  shall  be  proved  by  evidence 
distinct  from  and  independent  of  the  use,  and  that  the 
party  against  whom  the  claim  is  made  had  express 
notice  thereof,  and  these  provisions  shall  apply  to 
public  as  well  as  private  claims."  It  is  not  claimed 
that  there  had  been  adverse  use  of  the  flow  of  water  for 
ten  years  prior  to  the  enactment  of  the  Code,  and  there 
is  no  evidence  other  than  the  mere  use  that  the  defend- 
ant, or  those  under  whom  he  claims,  had  express  notice 
that  the  claim  was  adverse.  Under  this  provision  of  the 
law  and  the  decisions  of  this  court,  the  plaintiff  acquired 
no  right  to  continue  the  flow  of  water  on  the  defend- 
ant's land.  See  State  v.  Mitchell^  68  Iowa,  667;  Ziffe- 
foose  V.  Zigefoose^  69  Iowa,  .391;  State  ©.  Birmingham^ 
74  Iowa,  407.  Having  found  that  the  plaintiff  should 
have  taken  care  of  the  water  which  came  upon  his  land 
from  the  east,  he  is  in  no  position  to  complain  of  the 
defendant  for  cutting  a  ditch  and  conducting  the  water 
on  the  railroad  right  of  way.  If  he  had  awaited  the 
completion  of  the  ditch  to  the  railroad  right  of  way,  and 
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then  foand  that  he  was  injnred  by  water  being  cast 
back  npon  his  land,  he  conld  have,  by  a  ditch  or  drain, 
conducted  it  southwest,  to  a  culvert  in  the  railroad  near 
the  Boyer  river.  Our  conclusion  is  that  the  decree  of 
the  district  court  should  be  Affibmed. 


Batib  v.  Allison.  jJ|  |»3 

,  77    813 

Vendor  and  Vendee :  sPBonno  pbrformance  :  acceptavcb  not  nv  ' 

TERMS  OF  OFFER.  Specifio  performance  will  not  be  decreed 
where  there  is  unoertaintT^,  ambig:uity  or  doabt  respectinf^  the 
contract.  (See  opinion  for  authorities.)  And  so,  where  defendant 
wrote  to  plaintiff :  ''  WiU  gi^e  a  warranty^  deed  as  title  now  stands 
at  eight  dollars  per  acre  net  to  me,"  and  plaintiff  replied:  '*We 
accept  jour  offer  withoat  qualification,  •  •  •  Notify  us  when 
and  where  to  send  money.  We  underRtand,  of  course,  that  you 
have  L.'s  title,  and  that  you  wiU  place  the  same  on  record,"  field 
that  the  acceptance  was  not  an  unconditional  one  in  the  terms  of 
the  offer,  and  therefore  that  there  was  no  contract  to  be  enforced. 
(Compare  Satoyer  v,  Brosnart,  67  Iowa,  678.)  , 

Appeal /ram  Woodbury  Distftict  Court.— Ho^.  George 

W.  Wakefield,  Judge. 

Filed,  May  11,  1889. 

The  facts  appear  in  the  opinion. 
Mason  &  Thomas^  for  appellant. 
Murphy  &  Fort^  for  appellee. 

GiVEW,  C.  J.— The  plaintiff  filed  his  petition,  ask- 
ing specifio  performance  of  an  alleged  contract  of  pur- 
chase and  sale  of  certain  real  estate.  He  set  out  and 
makes  a  part  of  his  petition  certain  letters,  which  it  is 
claimed  constitute  the  contract  sought  to  be  enforced. 
The  defendant  demurred  to  the  petition,  which  demurrer 
was  sustained,  and,  the  plaintiff  electing  to  stand  upon 
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his  petition,  judgment  was  entered  dismissing  the  same, 
and  for  costs ;  to  which  the  plaintiff  excepted,  and  from 
which  judgment  he  appeals. 

The  only  question  raised  by  the  demurrer  is  whether 
the  letters  set  out  as  part  of  ^he  petition  show  such  an 
offer  and  acceptance  as  to  constitute  a  contract  between 
the  parties.  The  relief  asked  is  that  a  decree  be  entered 
requiring  the  defendant  to  execute  a  warranty  deed  to 
the  plaintiff  for  the  lands  described,  and,  in  case  defend- 
ant is  unable  to  do  so,  that  plaintiff  have  judgment  for 
eight  hundred  dollars  damage.  It  is  a  well-settled  rule 
in  equity  that  specific  performance  will  not  be  granted 
when  there  is  an  uncertainty,  ambiguity  or  doubt 
respecting  the  contract.  McDaniels  v.  Whitney^  88 
Iowa,  60,  and  authorities  therein  cited.  To  be  entitled 
to  specific  performance,  therefore,  the  petition  should 
show  a  contract  wherein  there  is  no  uncertainty,  ambigu- 
ity or  doubt.  An  offer  by  one  party,  assented  to  by 
the  other,  will  generally  constitute  a  contract ;  but  the 
assent  must  comprehend  the  whole  of  the  proposition. 
It  must  be  exactly  equal  to  its  extent  of  terms,  and 
must  not  qtialify  them  by  any  new  matter.  The  pro- 
posal to  accept,  or  the  acceptance  of  an  offer  on  terms 
varying  from  those  proposed,  amounts  to  a  rejection  of 
the  offer.  Baker  v.  Johnson  County,  37  Iowa,  186. 
But,  as  stated  in  Ooodenow  o.  Barnes,  40  Iowa,  561 : 
"An  acceptance,  in  order  to  bind  the  parties,  must  be 
unequivocal  and  unambiguous.  *  *  *  The  language 
of  the  acceptance  should  be  such  as  would  leave  no 
avenue  of  escape  for  the  party  using  it  from  the  obligation 
of  a  contract  based  upon  the  proposition  and  accept- 
ance. The  contract,  to  be  binding,  must  be  mutual. 
If  the  acceptor  does  not  bind  himself  by  the  language 
of  the  acceptance,  no  contract  will  be  created  binding 
the  other  party." 

The  letter  (Exhibit  B)  relied  upon  as  constituting 
the  offer  reads:  "Will  give  a  warranty  deed  as  title 
now  stands,  at  eight  dollars  per  acre  net  to  me.  Have 
no  desire  to  try  and  get  bottom  title."  This  last  remark 
refers  to  an  inquiry  in  the  preceding  letter — *'  Can  you 
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not  unite  a  government  title  with  Lash's  tax  title  ?  The 
government  title  seems  to  be  in  Jerome  Bonham."  The 
letter  (Exhibit  C)  relied  upon  as  constituting  the  accept- 
ance reads:  '^We  accept  your  offer  without  qualifica- 
tion, for  sale  of  S.  E.  fourth  31 — 87 — 35.  Make  deed  to 
William  F.  Batie,  and  notify  us  when  and  where  to 
send  money.  We  understand,  of  course,  that  you  have 
Lash's  title,  and  that  you  will  place  the  same  on 
record."  The  whole  of  the  proposition  was  "  to  give  a 
warranty  deed  as  title  now  stands,  at  eight  dollars  per 
acre  net  to  me." 

Is  Exhibit  0  an  unqualified  acceptance  of  the  whole 
of  the  proposition,  or  does  it  qualify  the  proposition  by 
any  new  matter?  Though  it  says,  **  We  accept  your 
offer  without  qualification,"  it  is  clearly  with  the 
understanding  and  upon  the  condition  **  that  you  have 
Lash's  title,  and  that  you  will  place  the  same  on 
record."  The  offer  expressed  nothing  as  to  time  or 
place  of  payment,  and,  had  the  acceptance  been  with- 
out expression  on  that  subject,  the  law  would  fix  the 
time  and  place ;  but  the  acceptance  is  upon  condition 
that  defendant  would  "  notify  us  when  and  where  to 
send  the  money." 

In  Sawyer  v.  Brossarty  67  Iowa,  678,  the  offer  was 
from  Brossart,  residing  at  Los  Angeles,  California,  for 
property  in  Iowa  City,  and  the  response  was  from  Sawyer 
at  Iowa  City.  The  offer  was :  ''  You  can  have  the  build- 
ing for  $3,600,  or  the  two  for  five  thousand  dollars." 
The  acceptance  was :  *'  Accept  your  offer  for  two  build- 
ings at  five  thousand  dollars.  Money  at  your  order  at 
First  National  bank  here.  Telegraph  me  immediately 
when  to  expect  the  deeds."  This  was  held  not  to  be  an 
acceptance  of  the  offer  ;  that  it  was  coupled  with  a  con- 
dition with  which  Brossart  was  not  required  to  comply. 
It  was  Sawyer's  duty  to  pay  the  money  to  Brossart.  It 
was  a  direct  offer,  and  required  an  acceptance  in  the 
terms  of  the  offer.  Brossart' s  offer  entitled  him  to  have 
the  money  paid  and  deed  delivered  to  him  at  Los 
Angeles. 
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It  is  claimed  that,  if  there  were  qaalifications 
expressed  in  Exhibit  C,  that  then  became  a  proposition, 
and  that  Exhibit  C,  with  such  qualifications,  was 
accepted  by  the  defendant.  We  do  not  think  the  cor- 
respondence exhibited  will  bear  such,  constrnction.  We 
are  clearly  of  the  opinion  that  the  petition  fails  to  show 
such  an  acceptance  of  any  offer  made  as  constituted  a 
contract ;  certainly  not  a  contract  so  free  from  uncer- 
tainty, ambiguity  or  doubt  as  that  equity  will  enforce 
it.    The  judgment  of  the  district  court  is 

Affibmbd. 


Thb  Chbbokbb  akd  Dakota  Railway  Company  et  al. 

V.  Rbnkbk. 

Railroads :  prohisb  of  riqht  of  way  :  quistino  tttlb  :  byidbnoii. 
The  evidence  in  this  case  shows  that,  before  plaintiff 's  road  was 
built  over  defendant's  land,  defendant  promised  that  he  would  give 
the  right  of  way  therefor.  While  th^  road  was  not  located  relying 
upon  this  particular  gr&ut  of  right  of  away,  it  appears  that  the 
securing  of  the  right  of  way  generaUy  was  a  condition  to  its  loca- 
tion. Held  that  a  decree  quieting  the  title  thereof  in  plaintiff  was 
justified  by  the  facts. 

Appeal  from  Lyon  District  Court. — Hon.  Gbobob  W. 

Wakefield,  Judge. 

Piled,  May  11,  1889. 

Action  to  quiet  title  to  the  right  of  way  over  cer- 
tain lands  belonging  to  the  defendant.  There  was  a 
decree  for  the  plaintiff  and  defendant  appeals. 

Van  Wagenen  &  McMiUen^  for  appellant. 

J.  M.   Parsons^  for  appellee. 

Granger,  J. — ^The  plaintiff,  in  1887,  constructed  a 
line  of  railroad  from  Cherokee,  Iowa,  to  Sioux  FallSi 
Dakota,  which  line  crossed  the  lands  of  the  defendant^ 
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the  right  of  way  over  which  is  in  qaestion.  The  main 
controversy  is  as  to  whether  or  not,  before  the  con- 
straction  of  the  road,  the  defendant  agreed  that,  in  con- 
sequence of  the  building  of  the  road,  he  would  give  the 
right  of  way.  Aa^e  view  it,  the  case  involves  simply 
this  question  of  fact.  The  testimony  is  short.  Prior 
to  the  location  of  the  road,  and  while  its  location  was 
doubtful,  about  Sheldon  and  points  in  Lyon  county 
there  was  considerable  anxiety  to  secure  it.  Committees 
were  appointed  with  a  view  to  secure  the  right  of  way 
as  a  condition  upon  which  the  road  might  be  located. 
The  defendant  was  interviewed  by  one  of  the  plaintiffs, 
who  testifies  that  he  said  to  him  that  he  would  not  then 
sign  a  contract  to  give  the  right  of  way,  but  that  he 
would  give  it.  Huntington,  Smith  and  Brown  each 
testify  that  defendant  said  he  would  give  the  right  of 
way  if  the  road  was  built.  While  it  does  not  appear 
that  the  road  was  located  relying  upon  this  particular 
grant  of  right  of  way,  it  does  appear  that  the  securing 
the  right  of  way  generally  was  a  condition  to  its  loca- 
tion. Opposed  to  this  testimony  is  that  of  the  defend- 
ant alone,  in  which  he  denies  having  agreed  to  give  the 
right  of  way.  It  is  unnecessary  to  discuss  the  evidence. 
It  is  sufficient  to  say  that  it  largely  predominates  in 
favor  of  the  plaintiff,  and  the  judgment  below  is 

Akfikmed. 


COURTRIGHT  ▼.  ThE  SiNGER  MaNUFACTUUING  COMPANY. 

1.  Appeal:  less  than  $100:  when  certificate  uust  be  signed. 
Where  a  motion  for  a  new  trial  was  ruled  upon  at  ten  o'clock  a.  m., 
and  a  request  was  then  made  for  a  certificate  for  an  appeal,  but  the 
certificate  was  not  signed  by  the  judge  until  three  o'clock  p.  m.  of 
the  same  day,  Tield  that  it  was  not  too  late. 

2.  Attachment;  judgment  bt  default:  action  on  bond  fob 
WRONGFUL  suing  OUT.  A  judgment  by  default  for  plaintiff  in  an 
attachment  case,  upon  personal  notice  to  defendant,  is  not  neces- 
sarily a  bar  to  a  subsequent  action  on  the  attachment  bond  for  the 
wrongful  suing  out  of  the  writ.  It  depends  upon  the  grounds 
upon  which  it  is  claimed  the  attachment  was  wrongful. 


I  TT   '817 
IfllO   87 
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Appeal  from   Keokuk  Superior  Court. — ^Hon.  Hskbt 

Bank,  Jr.,  Judge. 

Piled,  May  11,  1889. 

« 

Oraiffy  McCrary  <fi  Craig^  for  appellant. 

W.  J.  Roberts^  for  ajjpellee. 

Given,  C.  J. — I.  This  case  comes  before  tliis  conrt 
on  certificate  of  the  judge  trying  the  same.     Appellee 

moves  to  dismiss  the  appeal,   because  the 

1     AVPBAlt  *  1688 

■  than  iioi) :      Certificate  was  not  signed,  at  the  time  of  the 

when  oertlfl-  ° 

gjtejmust  be  overruling  of  the  motion  for  new  trial.  The 
certificate  shows  that  the  motion  was  ruled 
on  at  ten  a.  m.,  when  a  request  was  made  for  a  certificate, 
and  that  the  certificate  was  signed  by  the  judge  at  three 
p.  m.  of  the  same  day.  This  is  within  the  rule  as 
several  times  announced  by  this  court.  Fallon  ©. 
District  Tp.  of  Johnson^  61  Iowa,  206. 

II.  The  judge  certifies  the  following  question 
for  the  opinion  of  this  court:  **l8  the  trial  and 
^  .  _ determination  of  an  attachment  suit  in  favor 

8.  Attaohhvnt  : 

JefSSt?ao^    ^^  plaintiff,   upon    personal  service    upon 

tor"^^>?fui   defendant  of  the  pendency  of  said  cause, 

^•uingout.       j^jj^j  jij  which  no  defense  is  made,  a  good 

defense  as  a  plea  in  bar  to  suit  subsequently  instituted 
by  the  defendant  in  the  attachment  suit  for  damages  for 
the  wrongful  suing  out  of  attachment  and  malicious 
use  of  process  ? "  The  answer  depends  upon  the  grounds 
upon  which  it  is  claimed  in  this  action  the  attachment 
was  wrongfully  sued  out.  As  that  does  not  appear  in 
the  certificate,  we  are  not  able  to  say  from  the  matter 
certified  whether  the  plea  in  bar  was  well  pleaded  or  not. 

Affirmed. 
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Henning  v.  The  Western  Assurance  Company. 

1.    Fire    Insurance:    breach  of  condition  as  to  ownership: 
POLICY  VOID.    The  policy  in  question  provided:    <*If  the  interest 
of  the  assured  in  the  property  be  any  other  than  the  entire,  uncon-  . 
ditional,  sole  ownership  of  the  property,  for  the  use  and  benefit  of  ■ 
the  assured,  it  must  be  so  expressed  in  the  written  part  of  this 
policy ;  otherwise  the  policy  shall  be  void."    The  policy  was  issued 
to  G.    The  property  belonged  to  H.,  but  that  fact  was  not  stated  in  ' 
the  policy.    Held  that  it  was  void  ab  initio,  and  that  neither  G. 
nor  H.  could  recover  thereon. 

a.      :    OWNERSHIP    OP    PROPERTY :    VERDICT    AGAINST  EVIDENCE. 

Where  the  court  instructed  the  jury  that  plaintiff  could  recover 
only  upon  condition  that  he  was  the  absolute  owner  of  the  prop- 
erty insured  and  destroyed,  and  it  appeared  by  plaintiff's  own 
affidavit,  and  by  other  testimony,  that  plaintiff  held  the  property 
only  as  collateral  security,  though  under  a  bill  of  sale,  a  verdict 
for  plaintiff  was  contrary  to  the  evidence  and  instructions,  and 
should  have  been  set  aside. 

Appeal  from  Oreston  Superior  Court — Hon.  George  P. 

Wilson,   Judge. 

Piled,  May  11,  1889. 

J  Action  npon  a  policy  of  insurance  against  loss  by 
fire.  Trial  by  jury.  Verdict  and  judgment  for  plaintiff. 
Defendant  appeals. 

Hanna  <6  Porter^  for  appellant. 

John  A.  Patterson^  for  appellee. 

BoTHROOK,  J. — I.     The  property  insured  consisted 

of  certain  household  goods  and  kitchen  furniture,  sit- 

1.  FiBB  insar-    uated  iu  a  building  in  the  city  of  Creston, 

of  ^DdUfon  and  was  destroyed  by  fire  on  the  sixth  day 

Sfp^i^pouoy   of  February,  18^.     The  policy  of  insurance 

^^^  was  issued    by   the    defendant   upon    the 

application  of  one  G.  P.  Doege.     It  insured  him  and  his 

legal  representatives  against  loss  by  fire  of  the  property 
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in  qnestion.  It  is  conceded  that  he  was  not  the  owner 
of  the  property  at  the  time  the  insurance  was  effected, 
nor  at  any  time  afterwards,  and  that  he  had  no  insur- 
able interest  therein.  The  property  was  owned  by  one 
H.  Doege,  and  it  is  not  claimed  that  when  G.  F.  Doege 
made  application  for  the  insurance  he  stated  tothea^ent 
of  the  defendant,  who  issued  the  policy,  that  H.  Doege 
was  the  owner  of  the  property.  It  is  provided  in  the 
policy  that  "if  the  interest  of  the  assured  in  the  prop- 
erty be  any  other  than  the  entire,  unconditional,  sole 
ownership  of  the  property,  for  the  use  and  benefit  of  the 
assured,  it  must  be  so  represented  to  the  company,  and 
so  expressed  in  the  written  part  of  this  policy ;  otherwise 
the  policy  shall  be  void."  No  action  could  have  been 
maintained  on  this  policy  by  G.  P.  Doege,  because 
he  was  not  the  owner  of  the  property,  and,  the  policy 
being  void  by  its  express  terms,  no  recovery  thereon 
could  be  had  by  H.  Doege  under  the  facts  above  stated. 
Zimmerman  v.  Insurance  Co.^  76  Iowa,  352.  The  policy 
was  void  aJ)  initio^  because  the  risk  never  attached. 
Waller  v.  Assurance  Co.^  64  Iowa,  101. 

But  it  is  claimed  that  the  plaintiff  is  nevertheless 
entitled  to  recover  because  the  policy  was  assigned  to 
him  before  the  property  was  destroyed  by  fire.  The 
facts  with  reference  to  the  assignment  are  as  follows : 
H.  Doege  made  a  bill  of  sale  of  the  property  described 
in  the  policy,  together  with  other  property,  to  the  plain- 
tiff. G.  F.  Doege  went  to  one  Bryan,  who  was  agent  of 
the  defendant,  and  represented  that  the  property  had 
been  sold  to  the  plaintiff,  and  thereupon  the  policy  was 
assigned  to  the  plaintiff.  The  endorsement  on  the  policy 
and  the  assignment  are  as  follows : 

"This  policy  is  not  assignable  for  the  purpose  of 
collateral  security,  but  in  all  such  cases  is  to  be  made 
*  payable  incase  of  loss,'  etc.,  by  endorsement  on  its 
face.  In  base  of  actual  sale  and  transfer  of  title,  leave 
having  previously  been  obtained,  the  form  subjoined 
may  be  used,  which  must  be  executed  at  the  time  of 
said  transfer. 
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"  The  Western  Assurance  Company  hereby  consents 
that  the  interest  of  Gus.  Doege  in  the  within  policy  be 
assigned  to  Charles  Henning,  subject,  nevertheless,  to 
all  the  conditions  herein  contained.  December  29, 
1887. 

"J.  F.  Bryan,  Agent.'' 

"For  value  received  I  hereby  transfer,  assign  and 
set  over,  unto  Charles  Henning  and  his  assigns,  all  my 
right,  title  and  interest  in  this  policy  of  assurance,  and 
all  benefits  and  advantage  to  be  derived  therefrom. 
Witness  my  hand  and  seal  this  twenty-ninth  day  of 
December,  1887. 

"  Signed,  sealed  and  delivered  in  the  presence  of  — . 

''G.  F.  Doege  and  H.  Doege." 

It  was  stated  by  G.  F.  Doege,  in  his  testimony  on 
the  trial,  that  at  the  time  of  the  assignment  he  stated  to 
Bryan  that  the  property,  when  insured,  was  the  prop- 
erty of  H.  Doege,  and  that  thereupon  H.  Doege  united 
with  him  in  the  assignment.  This  was  denied  by  Bryan. 
It  will  be  seen  that  this  raises  a  conflict  in  the  evidence, 
and  the  jury  might  fairly  have  found  that  the  claim  of 
plaintiff,  so  far  as  this  fact  is  properly  involved,  was 
sustained.  But  the  evidence  shows  that  the  plaintiflf 
did  not  purchase  the  property  described  in  the  mort- 
gage. His  bill  of  sale  was  no  more  than  a  mortgage  to 
secure  a  loan  of  five  hundred  dollars,  made  by  the 
plaintiif  to  H.  Doege.  This  was  the  sole  consideration 
for  the  bill  of  sale.  After  the  property  was  destroyed 
by  fire,  the  plaintiflf  was  paid  six  hundred  and  fifty  dol- 
lars by  the  Hamburg  Bremen  Insurance  Company  in 
payment  of  the  loss  by  fire  of  said  company  on  a  part  of 
the  property  covered  by  the  bill  of  sale.  PlaintiJBf 
returned  this  money  to  G.  F.  Doege,  who  is  the  husband 
of  Hulda  Doege,  and  commenced  suit  in  his  name  against 
the  defendant.  The  facts  last  above  stated  are  estab- 
lished by  an  affidavit  of  the  plaintiflf,  and  by  the  positive 
testimony  of  two  other  witnesses,  to  the  effect  that  the 
plaintiff  stated  the  facts  in  relation  to  his  ownership 
substantially  as  above  set  forth.     It  would  appear  from 
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this  evidence  that  the  plaintiff  had  no  interest  whatever 
in  the  claim  made  in  the  petition,  neither  as  owner  nor 
as  mortgagee.  The  mortgage  had  been  paid  in  full. 
But  it  is  claimed  that  there  is  a  conflict  in  the  evidence 
as  to  the  ownership  of  the  goods,  because  G.  P.  Doege 
testified  that  the  transaction  was  a  sale.  We  do  not 
think  the  jury  was  authorized  to  find  a  fact  against  the 
sworn  statement  of  the  plaintiflf.  He  ought  not  to  have 
been  permitted  to  demand  a  verdict  so  palpably  against 
his  own  sworn  statement. 

The  court  instructed  the  jury  upon  this  question  as 
follows:     ''The  policy  sued  on  in  this  action  contains 

,    :  owner- *^®   foUowing    provisious,    viz.:     *If    the 

5rty  ?ie/d&  interest  in  the  property  be  any  other  than 
against  evi-  ^j^^  entire,  unconditional,  sole  ownership  of 
the  property, — for  the  use  and  benefit  of 
the  assured,  it  must  be  so  represented  to  the  company, 
and  so  expressed  in  the  written  part  of  this  policy; 
otherwise  the  policy  shall  be  void.'  And  you  are 
instructed,  as  a  matter  of  law,  that  the  above  condition 
in  said  policy  is  binding  on  plaintiflf,  and  that,  unless 
his  ownership  was  that  of  entire,  unconditional,  sole 
ownership  of  the  property  for  the  use  and  benefit  of 
himself  (no  other  title  or  interest  being  shown  in 
writing  upon  the  face  of  the  policy,  or  endorsed  on  said 
policy),  then  plaintiflf  cannot  recover  in  this  action  for 
the  loss.  You  are  instructed,  as  a  matter  of  law,  that  if 
the  plaintiflf  to  this  action  was  not  the  absolute  owner  of 
the  property  insured  at  any  time,  and  particularly  at 
the  time  of  the  loss  by  fire,  but  only  held  an  equitable 
interest  therein  as  collateral  security,  then  plaintiflf  can- 
not recover  upon  this  policy  for  the  loss,  under  the 
pleadings  in  this  action."  The  court  submitted  special 
interrogatories  to  the  jury.  Two  of  these,  with  answers 
by  the  jury,  areas  follows:  "Was  he  (the  plaintiflf) 
the  absolute  owner  of  the  property?  Answer.  Yes. 
Did  Charles  Henning  ( the  plaintiflf )  claim  the  property 
other  than  as  collateral  security  for  the  payment  of  five 
hundred  dollars  ?  A.  Yes."  These  answers  are  plainly 
and  palpably  against  the  evidence  and  instructions  of 
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the  court,  and  we  think  that  the  verdict  should  for  that 
reason  have  been  set  aside,  and  a  new  trial  ordered.  It 
is  possible  that  if  the  plaintiff  had  been  a  witness  upon 
the  trial,  and  had  claimed  that  the  aflSdavit  above 
referred  to  was  not  true,  and  that  it  was  obtained  by 
fraud,  or  made  some  other  reasonable  explanation  of  it, 
the  verdict  might  be  sustained.  But  without  some  such 
explanation  we  cannot  account  for  the  finding  of  the 
jury.  Reversed. 


West  v.  Wabd. 

Prozlmste  Cause:  injury  to  mars  escafino  through  ofened 
FENCE.  Plaintiff  was  pasturing  his  highly  bred  mare  in  an  enclos- 
ure, and  the  surrounding  country  was  largely  fenced  with  barbed 
wire,  which  is  especially  dangerous  to  horses  running  at  large. 
Defendant  wrongf  uUy  opened  and  left  open  the  fence  of  the  enclos- 
ure, and  the  mare  escaped  through  the  opening  and  became 
entangled  with  a  barbed  wire  fence  and  was  injured.  Held  that 
defendant's  wrong  in  opening  the  fence  and  leaving  it  open  was 
what  exposed  the  mare  to  the  danger,  and  was  the  proximate 
cause  of  the  injury;  and  a  direction  to  the  jury  to  find  for  the 
defendant  on  the  ground  that  it  was  not  the  proximate  cause  was 
erroneous. 

Appeal  from  Dallas  District    Court. — Hoh*.    J.    H. 

Henderson,  Judge. 
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Filed,  May  11,  1889. 


Action  to  recover  damage  resulting  to  a  valuable, 
highly  bred  mare  from  injuries  caused  by  a  wire  fence 
to  which  she  was  exposed  by  the  wrong  and  negligence 
of  defendant  in  opening  the  fence  enclosing  the  pasture 
wherein  the  mare  was  running.  After  the  evidence  on 
behalf  of  plaintiff  was  submitted,  the  district  court 
directed  the  jury  to  return  a  verdict  for  defendant, 
which  was  done,  and  judgment  was  rendered  thereon, 
from  which  plaintiff  appeals. 
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Edmond  Nichols  and  R,  S.  Barr^  for  appellant. 
WJiite  &  OlarJce^  for  appellee. 

Beck,  J. — I.  The  petition  alleges  substantially 
that  plaintiff  was  the  lessee  of  certain  pasture  land 
wherein  he  kept  certain  valuable  horses,  among  others 
a  highly  bred  and  well-trained  young  trotting  mare  of 
great  value  ;  that  defendant  unlawfully  went  upon  the 
premises,  wrongfully  and  negligently  opened  the  fence 
enclosing  it,  and  left  it  open,  which  permitted  the  young 
mare  to  escape  from  the  pasture ;  that  the  country  sur- 
sounding  the  pasture  was  largely  fenced  with  barbed 
wire,  which  is  dangerous  to  stock  running  at  large ;  and 
that  the  mare,  in  attempting  to  return  to  the  locality 
from  which  she  had  been  brought,  became  entangled  in 
a  barbed- wire  fence,  and  was  severely  cut  and  wounded, 
so  that  her  value  was  almost  destroyed.  The  evidence 
tends  to  support  the  allegations  of  the  petition,  showing 
that  the  country  about  the  pasture  was  largely  fenced 
with  barbed  wire,  which  is  dangerous  to  stock,  especially 
those  running  at  large.  The  defendant  moved  the  court 
for  a  verdict  in  his  behalf  on  the  following  grounds : 
^^ First  The  evidence  introduced  by  the  plaintiff  fails 
to  show  that  the  wrong  of  the  defendant  of  which  the 
plaintiff  claims  is  the  proximate  cause  of  the  injury  for 
which  he  sues.  Second,  The  evidence  of  the  plaintiff 
shows  aflBirmatively  that  the  wrong  of  the  defendant  of 
which  the  plaintiff  pleads  is  not  the  proximate  cause  of 
the  injury  for  which  plaintiff  sues,  but  that  it  is  the 
result  of  an  independent  cause.  Third.  No  evidence 
has  been  introduced  tending  to  show  that  the  injury  of 
which  the  plaintiff  claims  is  the  usual  and  ordinary, 
natural  and  probable  and  approximate  result  of  the 
alleged  wrongful  conduct  of  the  defendant. '*  This 
motion  was  sustained,  and  a  verdict  accordingly  returned, 
upon  which  a  judgment  was  rendered  for  defendant. 

II.  We  need  not  determine  whether  the  question 
of  the  sufficiency  of  the  evidence  to  show  that  the  act 
of  defendant  in  opening  the  fence  was  the  proximate 
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cause  of  the  injury,  and  the  usual,  ordinary,  natural 
and  probable  result  of  the  defendant's  act,  was  exclus- 
ively for  the  court  or  for  the  jury.  Upon  this  question, 
see  Dubuque  Wood^  etc.y  Ass^n  v.  City  and  County  of 
Dubuque^  30  Iowa,  176 ;  Knapp  v.  Railway  Co.^  71  Iowa, 
41 ;  Handelun  v.  Railway  Co.,  72  Iowa,  709 ;  Bosch  v. 
Railway  Co.,  44  Iowa,  402;  Scheffer  v.  Railway  Co., 
105  D.  S.  249.  If  the  record  before  us  shows  that  defend- 
ant's act  was  the  proximate  cause  of  the  injury,  and 
should  have  been  so  found,  the  direction  of  the  court 
requiring  a  verdict  for  defendant  is  erroneous.  We  are 
therefore  to  inquire  whether  the  evidence  shows  that 
the  injury  to  the  mare  was  the  usual,  ordinary,  natural 
and  probable  result  of  defendant's  act  in  opening  the 
fence  of  the  pasture. 

III.  The  plaintiff's  mare  was  kept  in  the  enclosure 
of  the  pasture,  not  only  that  she  might  graze,  but  also 
that  she  might  be  protected  from  the  dangers  to  such 
property  resulting  from  her  running  at  large.  These 
dangers  are  many  and  obvious.  Among  them  is  the 
danger  frpm  barbed-wire  fences,  which,  the  evidence 
tends  to  show,  especially  exists  as  to  horses  of  her  kind 
running  at  large.  If  she  had  been  kept  in  the  enclosure 
of  the  pasture  these  dangera  as  to  her  would  not  have 
existed.  When,  through  the  defendant's  act,  she  was 
permitted  to  run  at  large,  the  dangers  commenced,  and 
ended  in  the  injury.  The  animal  was  exposed  to  the 
danger  of  barbed-wire  fences  as  soon  as  she  commenced 
running  at  large.  It  is  plain  that  defendant's  act 
exposed  the  mare  to  the  danger,  and  it  is  equally  plain 
that  the  injury  resulted  from  the  act.  It  is  also  plain 
that  this  injury  was  the  proximate  result  of  defend- 
ant's acts,  for  it  immediately  followed  that  act  as  a 
sequence.  It  was  the  usual,  ordinary,  natural  and 
probable  result,  for  the  evidence  tends  to  show  that  it 
was  dangerous  to  permit  horses  of  this  kind  to  run  at 
large.  The  word  "dangerous"  means  "attended  with 
danger,  perilous,  full  of  risk,"  etc.  Where  there  is 
danger,  peril,  risk  of  a  particular  injury,  which  actually 
occurs,  we  must  surely  say  that  it  is  the  usual,  ordinary, 
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natural  and  probable  result  of  the  act  exposing  the  per- 
son or  thing  injured  to  the  danger  and  peril.  In  the 
case  before  us  the  mare  was  not  .exposed  to  danger  of 
injury  before  she  was  permitted  to  run  at  large.  Defend- 
ant's acts  exposed  her  to  danger  of  the  injury.  The 
injury  followed  without  any  intervening  act  adding  to 
the  danger  or  aiding  to  bring  the  animal  within  the 
exposure  thereto.  Surely  defendant's  act  in  breaking 
the  fence,  and  thus  permitting  the  mare  to  run  at  large, 
was  the  direct  and  proximate  cause  of  the  injury.  We 
reach  the  conclusion  that  the  district  court  erred  in 
directing  the  jury  to  return  a  verdict  for  defendant. 
The  judgment  is  therefore  Revebsed. 
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V. 


Deed:  reformation:  bvidencb  requirbd.  Courts  will  never  give 
reUef  by  the  reformation  of  a  deed,  or  annul  or  set  aside  deeds,  on 
the  ground  that  they  do  not  conform  to  the  contract  of  the  parties, 
unless  the  evidence  is  clear  and  satisfactory,  and  establishes  plain- 
tiff *s  right  beyond  reasonable  doubt.  (  See  cases  cited  in  opinion.) 
And  in  this  case,  where  plaintiff  claims  that  it  bargained  for  and 
purchased  more  ground  than  the  deed  described,  and  seeks  to  have 
the  deed  reformed,  or  set  aside  and  a  new  one  decreed,  held  that 
the  evidence  ( for  which  see  opinion )  did  not  warrant  the  relief 
sought. 

Appeal  from  Harrison  District  Court. — Hon,  C.  H. 

Lewis,  Judge. 

Filed,  May  11,  1889. 

Action  to  quiet  the  title  of  certain  town  lots  in 
plaintiflf.  After  a  trial  upon  the  merits,  plaintiff's  peti- 
tion was  dismissed.     It  now  appeals  to  this  court. 

/.  W.  Barnhart^  for  appellant. 


Charles  MacKenzie^  for  appellees. 
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Beck,  J. — I.  The  defendant  Logan,  in  1877,  soon 
after  the  organization  of  plaintiff,  conveyed  to  it  certain 
lots  in  the  town  of  Logan,  to  be  used  for  the  erection 
thereon  of  plaintiff 's  house  of  worship.  The  block  in 
which  the  lots  were  located  had  been,  about  a  year 
before  the  sale,  divided  anew,  so  that  the  new  lots  were 
of  sizes,  descriptions  and  designations  different  from  the 
lots  as  they  were  under  the  original  subdivision.  The 
property  was  enclosed  with  a  fence,  which  we  under- 
stand was  erected  before  the  new  subdivision,  and  con- 
formed to  the  old.  The  conveyance  to  plaintiff  described 
the  property  according  to  the  new  subdivision,  which 
divided  the  grouifd  in  controversy  into  five  or  six  lots, 
instead  of  two  and  a  fraction  of  another,  according  to 
the  original  plat.  The  ground  conveyed  did  not  equal 
in  quantity  the  area  of  the  two  lots  and  fraction. 

II.  Plaintiff  claims  that  it  bargained  for,  and 
bought  of  defendant  Logan,  these  two  lots  and  the 
fraction,  but  he  conveyed  to  it  lots  described  according 
to  the  new  subdivision,  which  did  not  cover  as  much 
ground  as  it  bought  and  paid  for.  Logan  conveyed  the 
part  of  the  land  claimed  by  plaintiff,  which  is  not  cov- 
ered by  the  deed  to  it,  to  other  parties,  who  claim  to  be 
good- faith  purchasers,  without  notice  of  plaintiff's 
claim.  Logan  denies  the  bargain  and  contract  as 
claimed  by  plaintiff,  and  avers  that  they  were  made  to 
accord  with  the  description  of  the  lots  as  set  out  in  the 
new  subdivision,  and  that  the  deed  conveys  the  land 
actually  contemplated  in  the  bargain  and  contract  of 
plaintiff.  The  issue  thus  presented  involves  a  question 
of  fact,  which,  in  our  opinion,  is  decisive  of  the  case, 
namely,  did  Logan  bargain  and  sell  to  plaintiff  the  land 
claimed  by  it  ? 

III.  The  evidence  upon  this  question  is  conflicting. 
One  of  the  trustees  of  the  plaintiff,  who  made  for  it  the 
contract  of  purchase,  testifies  with  positiveness  that 
there  was  a  written  contract  prior  to  the  deed,  describ- 
ing the  lots  according  to  the  old  plat.  Other  trustees 
do  not  know  that  there  was  a  written  contract.     They 
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never  saw  it,  and  have  no  knowledge  on  the  subject. 
They  think  there  was  an  agreement  to  purchase  the  lot 
which  was  enclosed.  It  may  be  conceded  that  all  the 
trustees  and  one  or  two  others  give  evidence  tending 
more  or  less  strongly  to  support  plaintiff 's  claim. 
Logan  testifies  positively  that  there  was  no  such  con- 
tract as  claimed  by  plaintiflP  and  its  trustees ;  that  he 
bargained  and  sold  the  lots  according  to  the  new  subdi- 
vision, which  was  understood  by  those  attending  to  the 
business  for  the  plaintiflE.  He  is  corroborated  to  some 
extent  by  circumstances,  but  the  strong  corroboration  is 
the  fact  that  the  deed  was  made  in  conformity  to  the 
new  subdivision,  and  described  the  lots  just  as  Logan 
testifies  they  were  bargained  to  plaintiff.  This  deed 
was  delivered  to,  and  accepted  by,  plaintiff  without 
objection,  and  no  claim  contrary  to  its  t^rms  was  made 
for  about  ten  years,  when  the  part  of  the  land  in  dis- 
pute was  occupied  by  persons  claiming  under  Logan. 

The  plaintiff  seeks  in  this  case  to  set  aside  the  deed, 
and  asks  the  court  to  require  Logan  to  reconvey  the 
property  according  to  the  old  plat,  or  that  the  deed  be 
so  reformed  that  it  will  convey  the  property  claimed  by 
plaintiff ;  but  the  courts  will  never  give  relief  by  the 
reformation  of  a  deed,  or  annul  and  set  aside  deeds  on 
the  ground  that  they  do  not  conform  to  the  contract  of 
the  parties,  unless  the  evidence  be  clear  and  satisfac- 
tory, and  establish  plaintiff '  s  right  beyond  reasonable 
doubt.  OelpcJce  «.  Blake^  15  Iowa,  387 ;  Jack  v.  Ndber^ 
15  Iowa,  450  ;  Tufts  v.  Larnedy  27  Iowa,  330 ;  Wac?ien- 
dor/  V.  Lancaster^  61  Iowa,  509 ;  Hervey  7>.  Sanery^  48 
Iowa,  313  ;  Clute  v.  Frasier^  68  Iowa,  268.  Under  this 
familiar  rule  we  cannot  interfere  with  the  decree  of  the 
district  court.  We  cannot  reach  a  conclusion  satisfac- 
tory to  us,  and  which  we  can  entertain  free  from  the 
gravest  doubts,  that  plaintiff  did  bargain  for  and  buy 
anv  other  lots  than  those  described  in  the  deed.  The 
decree  of  the  district  court  must  therefore  be 

Affirmed. 
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BUOKLAND  V.    ShEPHABD   &  Co. 

Appeal:  jurisdiction:  amount  in  controversy:  cases  consoli- 
dated. Plaintiff  brought  two  successive  actions  in  justice's  court 
against  defendants,  and  from  the  judgment  rendered  in  the  first 
case  the  plaintiff  appealed  to  the  district  court,  and  from  the  judg- 
ment rendered  in  the  second  case  the  defendants  appealed.  In  the 
district  court  the  causes  were  consolidated,  by  consent,  and  new 
pleadings  were  filed,  the  plaintiff  in  his  substituted  petition  claim- 
ing $4.62  for  turkeys,  and  |68.99  for  corn.  Defendants  admitted 
the  claim  for  com,  but  denied  liability  for  turkeys,  and  pleaded  a 
counter-claim,  which  plaintiff  denied.  There  was  a  verdict  and 
judgment  for  plaintiff  for  $47.93,  from  which  defendant  appeals  to 
this  court,  but  there  is  no  certificate  of  the  trial  judge.    Held — 

(1)  That  as  to  the  question  of  jurisdiction  in  this  court,  the 
consolidated  case  should  be  regarded  the  same  as  if  it  had 
originated  in  the  district  court. 

(2)  That,  as  there  could  not  have  been  a  judgment  under  the 
pleadings  for  either  party  for  one  hundred  dollars  in  the 
trial  court,  the  amount  m  controversy  was  less  than  that 
amount,  and  that  this  court  has  no  jurisdiction  in  the 
absence  of  a  certificate.     (Compare  cases  cited  in  opinion.; 

Appeal  from  Woodbury  District  Court. — Hon.  George 

W.  Wakefield,  Judge. 

Filed,  May  11,  1889. 

The  plaintiff  commenced  suit  in  justice's  court  to 
recover  seventy-five  dollars,  balance  due  for  corn.  The 
defendants  admitted  $63.99  due  to  plaintiff,  and  pleaded 
a  counter-claim  for  $111.15.  The  plaintiff  not  appearing, 
the  justice  entered  judgment  dismissing  his  cause  of 
action,  and  rendering  judgment  in  favor  of  defendants  for 
$24.44,  from  which  the  plaintiff  appeals  to  the  district 
court.  Afterwards  the  plaintiff  commenced  suit  before 
a  justice  of  the  peace,  claiming  eighty-five  dollars  as  the 
balance  due  him  for  corn,  and  for  turkeys  sold  to 
defendants,  to  which  the  defendants  answered,  setting 
up  the  judgment  in  the  first  suit.     Plaintiff  demurred, 
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the  demurrer  was  sustained,  and,  defendants  refusing 
to  further  plead,  judgment  was  rendered  in  favor  of  the 
plaintiff  for  $68. 17  and  costs,  from  which  the  defendants 
appealed  to  the  district  court.  In  the  district  court  plain- 
tiff's  motion  to  dismiss  the  appeal  in  the  last  case  was 
overruled,  and  defendants'  motion  to  consolidate  the 
two  cases  was  sustained  by  consent,  and  by  consent  the 
plaintiff  was  given  thirty  days  to  file  an  amended  and 
substituted  petition,  including  both  cases ;  the  defend- 
ant thirty  days  thereafter  to  file  substituted  answer  and 
counter-claim;  and  the  plaintiff  until  August  25,  1888, 
to  reply.  The  plaintiff  filed  a  substituted  petition  ask- 
ing to  recover  $4.62  for  turkeys,  and  $63.99,  balance  due 
on  corn,  making  $68.61.  The  defendants  admitted  the 
balance  due  on  com ;  denied  every  allegation  not 
admitted,  thereby  denying  the  claim  tor  turkeys ;  and 
pleaded  a  counter-claim  for  $102.06,  which  the  plaintiff 
denied*.  Upon  these  issues  the  case  was  submitted  to  a 
jury.  Verdict  for  plaintiff,  $47.93.  Defendants  appeal. 
On  the  trial  the  defendants  conceded  that  plaintiff  was 
entitled  to  be  allowed  the  amount  claimed  in  his  peti- 
tion, subject  to  their  right  to  recover  on  their  counter- 
claim. 

John  JV.  Weaver^  for  appellants. 

Murphy  cfe  ^ort^  for  appellee. 

Given,  C.  J.— Appellee  contends  that  this  court 
has  no  jurisdiction  to  entertain  this  appeal,  for  the 
reason  that  the  amount  in  controversy,  as  shown  by  the 
pleadings,  does  not  amount  to  one  hundred  dollars,  and 
there  being  no  certificate  of  the  trial  judge.  The  con- 
solidation of  the  two  cases  from  the  justice's  court  and 
the  filing  of  pleadings  in  the  district  court  having  been 
by  consent,  we  consider  the  case  the  same  as  if  origi- 
nally brought  in  the  district  court.  Code,  section  3173, 
relating  to  appeals  to  this  court,  provides:  "But  no 
appeal  shall  be  taken  in  any  cause  in  which  the  amount 
in  controversy  between  the  parties,  as  shown  by  the 
pleadings,  does  not  exceed  one  hundred  dollars,  unless 
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the  trial  judge  shall  certify  that  such  cause  involves 
the  determination  of  a  question  of  law  upon  which  it  is 
desirable  to  have  the  opinion  of  the  supreme  court." 
There  being  no  certificate  in  this  case,  the  question  turns 
upon  whether  the  amount  in  controversy,  as  shown  by 
the  pleadings,  exceeds  one  hundred  dollars.  The 
amount  in  controversy  is  to  be  determined  upon  the 
pleadings  alone.  Ormsby  v.  Nolan^  69  Iowa,  133.  By 
the  pleadings,  the  plaintiff's  claim  is  admitted,  except 
as  to  the  $4.62  ;  the  defendant's  counter-claim  of  $102.06 
is  denied.  In  Alsip  t?.  Hard^  38  Iowa,  697,  the  plaintiff 
claimed  $324.40.  The  defendant  admitted  the  claim, 
and  pleaded  a  counter-claim  of  one  hundred  dollars. 
The  court  says :  ''There  being  no  controversy  upon  the 
claim  of  the  plaintiffs,  we  must  regard  the  counter-claim 
of  the  defendants  as  the  amount  in  controversy  in  the 
action,  and,  since  defendants'  amount  does  not  exceed 
one  hundred  dollars,  no  appeal  lies  to  this  court."  In 
Madison  v.  Spitsnogle^  58  Iowa,  369,  the  plaintiff 
claimed  sixty  dollars,  and  the  defendant,  a  counter-claim 
of  fifty  dollars,  each  denying  the  claim  of  the  other.  In 
deciding  the  question  of  amount  in  controversy,  the  court 
says  :  ' '  By  combining  the  claims  of  both  parties,  there 
was  one  hundred  and  ten  dollars  in  controversy ;  but  both 
parties  do  not  invoke  the  jurisdiction  of  this  court,  and 
we  think  the  true  construction  of  the  statute  is  that  it 
mast  appear  from  the  pleadings  that  it  was  possible  for 
the  justice,  consistently  with  the  pleadings,  to  render 
judgment  against  one  of  the  parties  to  the  action  for 
more  than  one  hundred  dollars.  It  is  certain  this  could 
not  have  been  done."  This  case  was  followed  in  City  of 
Cenierville  v.  Drake^  58  Iowa,  564,  wherein  the  plaintiff 
sought  to  recove  $91.57,  to  which  the  defendant  pleaded 
a  counter-claim  of  one  hundred  dollars.  There  is  no 
conflict  between  these  cases.  In  the  one  it  was  simply 
held  that  the  amount  claimed  in  the  counter-claim 
being  the  only  sum  in  controversy,  and  that  not  exceeding 
one  hundred  dollars,  there  was  no  appeal.  In  the  other 
it  was  held  that,  unless,  consistent  with  the  pleadings, 
judgment  exceeding  one  hundred  dollars  can  be  entered. 
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there  can  be  no  appeal.  In  this  case  the  counter-claim  is 
for  more  than  one  hundred  dollars,  and  is  in  controversy  ; 
yet  with  the  admission  of  the  plaintiff's  claim  it  is  not 
possible,  under  the  pleadings,  to  render  judgment  against 
either  party  for  more  than  one  hundred  dollars,  and 
hence  the  case  is  within  the  rule  laid  down  in  Madison 
V.  Spitsnogle^  and  it  is  not  appealable  to  this  court 
without  certificate, — the  amount  in  controversy,  as 
shown  by  the  pleadings,  not  exceeding  one  hundred 
dollars.    The  appeal  is  Dismissed. 


Williams  et  al.  v.  Wescott  et  al. 

1.  Judgment :  default  :  motion  to  set  Asms :  NEGLBcr  of  couk- 
SBL:  EXCUSE.  Plaintiffs  filed  their  petition  herein  February  25, 
188S.  On  the  first  day  of  the  term,  to-wit,  March  19,  the  defend- 
ants appeared  and  filed  a  motion  to  strike  portions  of  the  petition. 
This  motion  was  sustained  March  23,  and  on  the  next  day  defend- 
ants answered,  asking  that  the  petition  be  dismissed,  and  that 
defendants'  title  be  quieted,  and  for  general  relief;  and  one  of  the 
defendants  set  up  a  counter-claim.  March  26,  defendants  filed  a 
motion  for  default  against  certain  of  the  plaintiffs,  and  on  the 
same  day  the  defendant  who  filed  the  counter-claim  moved  for 
default  therein  against  the  other  plaintiff.  At  that  time  the  plain- 
tiffs had  not  appeared  to  the  motions  and  answers,  and,  so  far  as 
the  record  shows,  had  done  nothing  in  the  cause  after  filing  the 
petition.  The  motions  for  default  were  not  resisted,  and  they  were 
sustained  the  day  they  were  filed,  and  final  decree  rendered  accord- 
ingly. April  12,  following,  plaintiffs  filed  motions  to  set  aside  aU 
these  orders  and  the  decree,  and  these  motions  were  overruled.  Plain. 
tiffs  resided  several  hundred  miles  from  the  seat  of  the  court  in  which 
they  had  begun  their  cause.  Nearly  three  weeks  before  the  term 
commenced  they  wrote  the  clerk  asking  to  be  advised  of  papers 
filed  and  for  copies  to  be  sent,  "if  not  too  much  trouble."  This  let- 
ter was  not  answered,  and  they  took  no  further  steps  to  advise 
themselves  of  the  condition  of  the  case,  nor  of  the  business  of  the 
court,  until  after  the  decree  was  rendered.  Held  that  plaintiffs' 
neglect,  through  their  attorneys,  was  not  excusable,  and  that  the 
motions  to  set  aside  the  orders  and  decree  were  properly  overruled. 
(See  opinion  for  statutes  and  authorities  bearing  on  the  question.) 
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2.     :  : :  showing  op  mbrits.    Where  the  affidavits 

filed  by  plaintiffs  in  support  of  a  motion  to  set  aside  a  judgment 
against  them,  entered  by  default,  do  not  add  materially  to  the 
showing  of  merits  made  by  the  petition,  and  show  no  defense 
to  a  counter-claim,  except  by  a  general  averment  of  a  perfect 
defense  thereto,  made  by  one  of  the  plaintiffs'  attorneys,  the  show- 
ing is  insufficient  to  entitle  the  plaintiffs  to  a  favorable  ruling  on 
the  motion. 

8.  Partition :  defect  of  parties  :  validity  as  to  those  m  court. 
Although  in  a  partition  case  the  court  does  not  acquire  jurisdiction 
of  all  the  persons  interested  in  the  real  estate,  the  proceedings  are 
not  void  or  voidable  as  to  those  who  are  actually  or  constructively 
in  court. 

4.   :  service  by  publication  :  non-resident  minors.    Service 

by  publication  in  partition  cases  is  expressly  authorized  by  section 
2618  of  the  Ck)de,  and  where  non-resident  minors  are  so  served  and 
a  guardian  ad  litem  is  appointed  and  answers  for  them,  the  judg- 
ment is  final  and  conclusive  as  to  them. 

5.     :  acquiescence   of  parties  and  acceptance  of  shares: 

estoppel.  Where  parties  to  a  partition  suit  acquiesce  in  the  pro- 
ceedings and  receive  and  retain  their  shares  of  the  proceeds, 
they  are  estopped  to  question  the  validity  of  the  proceedings ;  and 
80  is  one  who  takes  from  them  a  subsequent  conveyance  of  their 
interest  in  the  land,  with  knowledge  of  the  facts. 

6.  Dower :  extinguished  by  partition  sale  against  husband.  A 
sale  of  land  in  partition  proceedings  is  a  "judicial  sale'*  within  the 
meaning  of  section  2440  of  the  Code,  and  such  a  sale  of  the  hus- 
band's interest  in  land  in  a  proceeding  to  which  he  is  a  party, 
extinguishes  the  wife's  right  of  dower,  even  though  she  is  not  made 
a  party  thereto. 

Appeal  from  Woodbury  District  Court.— B-On.  George 

W.  Wakefield,  Judge. 

» 

Filed,  May  11,  1889. 

This  is  an  action  in  equity,  commenced  to  set  aside 
the  decree  rendered  and  certain  orders  made  in  proceed- 
ings for  the  partition  of  real  estate.  The  defendants 
appeared  and  filed  a  motion  to  strike  from  the  petition, 
which  was  sustained.  They  thr^n  filed  an  answer,  and 
the  defendant  Hedges  filed  a  counter-claim.  The  plain- 
tiffs were  adjudged  in  default,  and  judgment  was  ren- 
dered against  them.     Judgment  was  also  rendered  in 
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favor  of  defendant  Hedges  on  his  connter-claim.  Plain- 
tiffs filed  motions  to  set  aside  the  judgment  and  default, 
which  were  overruled.  They  appeal  from  the  rulings 
and  judgment  of  which  they  complain. 

Parsons  &  Perry ^  for  appellants. 

Craig  L.  Wright^  for  appellees. 

Robinson,  J.— The  petition  states  that  on  the  fif- 
teenth day  of  July,  1882,  Jesse  L.  Williams,  a  resident 
of  the  state  of  Indiana,  was  the  owner  of  ian  undivided 
one-half  of  the  east  half  of  the  northeast  quarter  of 
section  20,  township  89,  range  47,  in  Woodbury  county ; 
that  defendant  George  E.  Wescott  was  then  the  owner 
of  an  undivided  one-fourth  of  said  tract,  and  that  an 
undivided  one-fourth  thereof  was  owned  by  forty-three 
persons  as  tenants  in  common,  and  as  heirs  of  Israel  Q-. 
Lash,  deceased,  all  of  whom  were  non-residents  of  the 
state  of  Iowa  ;  that  of  said  heirs  sixteen  were  minors ; 
that  on  said  date  defendant  Wescott  commenced  an 
action  in  the  circuit  court  of  Woodbury  county  for 
the  partition  of  said  real  estate,  making  all  of  said  per- 
sons, excepting  Lucie  D.  Douthit,  parties  defendant, 
and  also  making  one  John  P.  Allison,  as  guardian  of 
said  minors,  a  defendant;  that  said  Allison  acknowl- 
edged service  of  the  original  notice,  but  that  as  to  all 
the  other  defendants  it  was  served  by  publication  only ; 
that  Allison  was  not  in  fact  the  guardian  of  said  minors, 
nor  was  he  authorized  to  represent  them  ;  that  said 
court  found  that  due  service  of  the  original  notice  had 
been  made ;  that  it  appointed  a  guardian  ad  litem  for 
twelve  of  the  minors,  who  filed  answer  as  such  guardian; 
that  it  found  said  Wescott  was  the  owner  of  an  undi- 
vided one-fourth  of  said  premises,  the  said  Jesse  L. 
Williams  the  owner  of  an  undivided  one-half,  and  the 
remaining  defendants,  or  heirs  of  Lash,  the  owners  of 
an  undivided  one-fourth  thereof,  and  appointed  referees 
to  make  partition  of  the  same. 

The  petition  further  alleges  that  the  premises  in 
question  were  sold  by  the  referees ;  that  the  sale  was 
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confirmed  as  made  to  defendant  John  Pierce,  but  that 
it  was  in  fact  made  without  due  authority,  and  without 
sufficient  notice  ;  that  the  order  confirming  the  sale  was 
made  without  notice  to  the  non-resident  defendants, 
who  had  no  knowledge  thereof  until  more  than  three 
years  thereafter;  that  the  individual  interests  of  the 
heirs  of  Lash  were  not  determined ;  that  none  of  the 
non-resident  defendants  appeared  in  said  action,  and 
none  of  the  minors  had  any  knowledge  of  the  action 
'  until  more  than  two  years  after  the  decree  had  been  ren- 
dered therein.  The  petition  further  states  that  said  Jesse 
L.Williams  died  testate  in  the  year  1886 ;  that  he  devised 
all  of  his  interest  in  said  premises  to  plaintiffs  Edward 
P.,  Meade  C.  and  Henry  M.  Williams;  that  plain tiflE 
Susan  C.  Williams  was  long  prior  to  July  26,  1883,  the 
lawful  wife  of  said  Jesse,  and  so  continued  to  be  until 
the  time  of  his  death,  and  is  entitled  to  one-third  of  his 
interest  in  said  premises ;  that  plaintiff  Henry  M. 
Williams  has  purchased  of  said  Edward  J.  Douthit, 
Jr.,  and  of  said  Lucie  D.  Douthit,  all  their  interest  in 
said  premises,  and  now  owns  the  same  ;  that  defendants 
John  Pierce  and  Daniel  T.  Hedges  claim  to  be  the 
owners  of  said  premises  under  the  partition  proceed- 
ings, and  that  such  proceedings  are  a  cloud  upon  the  title 
of  plaintirfs.  They  demand  that  the  decree  and  all 
orders  in  such  proceedings  be  vacated ;  that  the  plain- 
tiffs be  declared  the  owners  of  the  interests  in  said 
premises  claimed  in  the  petition  ;  and  that  they  have 
such  other  and  further  relief  as  may  be  equitable  and 
proper. 

The  petition  was  filed  on  the  twenty-fifth  day  of 
February,  1888.  On  the  first  day  of  the  term,  to-wit, 
on  the  nineteenth  day  of  March,  1888,  the  defendants 
appeared  and  filed  a  motion  to  strike  from  the  petition 
the  fifth,  sixth,  seventh,  eighth  and  a  part  of  the  tenth 
paragraphs,  and  to  strike  from  the  title  the  names  ot 
all  the  plaintiffs  but  Henry  M.  Williams.  The  portions 
of  the  petition  which  the  motion  sought  to  have  stricken 
out  were  allegations  to  the  effect  that  Jesse  L.  Williams 
was  a  resident  of  Indiana  when  the  action  for  partition 
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was  commenced ;  that  he  was  served  with  notice  thereof 
only  by  publication  ;  that  he  died  testate ;  that  plaintiffs 
acquired  title  from  him  as  stated  ;  averments  in  regard 
to  the  procuring  of  the  order  of  partition ;  the  appoint- 
ment  of  referees ;  the  report  of  the  referees ;  their  alleged 
want  of  authority  to  sell ;  and  averments  of  action  of  the 
court  without  jurisdiction.     The  motion  was  sustained  on 
the  twenty-third  day  of  March,  1888.     On  the  next  day 
the  defendants  filed  their  answer,  in  which  they  denied 
the  allegations  of  the  petition  not  otherwise  answered ; 
admitted  the  ownership  of  Jesse  L.  Williams,  Wescott 
and  the  heirs  of  Lash,  on  the  fifteenth  day  of  July,  1882, 
of  the  premises  in  controversy ;  that  an  action  for  the  par- 
tition thereof  was  commenced  by  Wescott,  as  alleged ; 
that  all  the  defendants  therein  were  at  that  time  non- 
residents of  Iowa ;  that  a  decree  confirming  the  sale  under 
the  partition  proceedings  was  rendered  on  the  second  day 
of    January,    1883;  admitted  that  defendant  Hedges 
claims  to  own  the  premises  under  the  partition  proceed- 
ings, and  denied  knowledge  or  information  sufficient  to 
form  a  belief  as  to  the  alleged  minority  of  any  of  the 
heirs  of  Lash;  denied  that  Lucie  D.  Douthit  was  an 
heir  of  Lash  ;  and  denied  knowledge  or  information  ajs 
to  whether  Edward  Douthit,  Jr.,  had  any  interest  in 
the  real  estate.     Defendant  Hedges  also  filed  a  counter- 
claim, in  which  he  alleged  himself  to  be  the  owner  of 
the  land  in  controversy,  and  set  out  the  partition  pro- 
ceedings alleged  in  the  petition.     He  alleged  the  sale  of 
the  premises  to  Pierce  as  the  highest  and  best  bidder 
for  the  sum  of  two  thousand  dollars  ;  that  the  sale  was 
confirmed,  and  a  conveyance  duly  made  to  Pierce,  who 
subsequently  conveyed  the  premises  to  Hedges ;  that 
due  notice  of  all  the  proceedings  was  given  to  all  parties 
in  interest;  and  that  Edward  J.  Douthit,  Jr.,  and  Lucie 
D.  Douthit  have  recognized  the  validity  of  said  proceed- 
ings, and  acquiesced  in  the  same,  and  receipted  for  and 
released  all  their  claim  to  the  proceeds  of  said  sale  long 
before  the  pretended  conveyance  to  plaintiff  by  them, 
of  all   of  which    plaintiff    had  full  knowledge.    The 
answer  asks  that  the  petition  of  plaintiff  be  dismissed ; 
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that  defendants'  title  be  quieted  as  against  him ;  and 
for  general  equitable  relief.  On  the  twenty-si±th  day 
of  March,  1888,  the  defendants  filed  a  motion  for  default 
against  plaintiffs  Susan  C,  Meade  C.  and  Edward  P. 
Williams,  and  on  the  same  day  defendant  Hedges 
moved  for  default  on  his  counter-claim  against  Henry 
M.  Williams.  At  that  time  plaintiffs  had  not  appeared 
to  the  motions  nor  answers,  and,  so  far  as  the  record 
showed,  had  done  nothing  in  the  cause  after  filing  the 
petition.  The  motions  were  not  resisted,  and  on  the  day 
they  were  filed  were  sustained,  and  a  decree  was 
rendered  in  favor  of  defendants  dismissing  the  petition 
of  plaintiffs  and  quieting  the  title  of  defendants  in  the 
land  in  question.  On  the  twelfth  day  of  April,  1888, 
the  plaintiffs  filed  motions  to  set  aside  the  various 
orders  aforesaid  and  the  final  decree.  After  a  hearing 
on  these  motions  they  were  overruled,  and  that  ruling 
is  presented  to  us  for  review. 

I.  The  first  question  to  be  determined  is  whether 
the  plaintiffs  sufl^ciently  excused  their  failure  to  appear 
1  judgmmtp:  ^^  court  and  make  timely  resistance  to  the 
moSSn  to  Bet  ordors  and  decree  of  which  they  now  com- 
2f*SiS2?f^  plain.  The  showing  in  excuse  of  the  default 
ezoaae.  ig  substantially  as  follows :  The  plaintiffs 
were  represented  by  Messrs.  Parsons  and  Perry,  attor- 
neys, of  Des  Moines.  Mr.  Parsons  left  home  on  the 
seventh  day  of  March,  1888,  and  was  continuously 
absent  from  the  state  until  the  fifth  day  of  April. 
Before  leaving,  he  requested  Mr.  Perry  to  write  to  the 
clerk  of  the  court,  requesting  him  to  send  to  them 
copies  of  all  papers  filed  in  the  case  immediately  upon 
their  being  filed,  and  to  give  immediate  attention  to  all 
steps  which  should  be  taken  by  defendants  or  their 
attorneys  during  his  absence.  On  the  twenty-eighth 
day  of  February,  1888,  Mr.  Perry  wrote  to  the  clerk  of 
the  court  at  Sioux  City  as  follows  :  "  Will  Mr.  James 
PuUerton  of  your  city  be  accepted  as  surety  on  cost- 
bond  ?  If  so,  we  will  send  one  up  to  him,  and  have  him 
bring  the  same  to  you  for  approval.  Will  you  kindly 
Vol.  77—22 
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advise  us  of  any  papers  filed  in  the  case  by  defendants, 
and,  if  not  too  much  trouble,  send  us  copies  of  the 
same  ?"  That  letter  was  not  answered,  although  it  was 
received  in  due  time.  March  31,  1888,  Parsons  &  Perry 
sent  to  the  clerk  the  following  telegram.  ''Send  us 
immediately  copy  of  all  papers  and  decrees  in  Williams 
vs.  Wescott,  except  petition."  At  four  o'clock  in  the 
afternoon  of  April  fifth,  Parsons  and  Perry  first  heard 
from  the  clerk  by  means  of  a  letter  in  language  as  fol- 
lows :  *' Excuse  my  delay  in  not  replying  sooner.  My 
deputy  is  sick,  and,  having  only  one,  a  good  deal  of 
work  has  fallen  upon  my  shoulders.  I  enclose  herewith 
motion,  copy  of  answer  and  counter-claim,  decree  pre- 
pared by  Mr.  C.  L.  Wright,  which  I  have  just  entered 
of  record ;  also  above  entry,  being  ruling  of  court  on 
motions  to  strike."  The  two  letters  and  the  telegram 
were  the  only  communications  which  passed  between 
the  attorneys  for  the  plaintiffs  and  the  clerk  relative  to 
the  pleadings  and  proceedings  in  the  cause.  The  only 
rules  of  practice  in  force  in  Woodbury  county  at  that 
time  were  those  adopted  by  the  convention  of  judges  on 
the  eighth  day  of  January,  1887.  One  of  these  required 
that  ''every  party,  at  the  time  of  filing  any  petition, 
answer,  reply,  demurrer  or  motion,  except  a  motion 
for  continuance  or  change  of  venue,  shall  file  with  the 
same  one  plain  copy  thereof  for  the  use  of  the  adverse 
party."  It  may  be  conceded  that  the  attorneys  for  the 
plaintiff  had  intended  in  good  faith  to  do  whatever  was 
necessary  to  protect  and  promote  the  interests  of  their 
client  in  this  case,  and  that  their  failure  to  make  timely 
appearance  to  the  various  papers  filed  was  due  to  their 
not  having  heard  from  the  clerk.  But  it  does  not 
appear  that  the  court,  nor  the  attorney  for  defendants, 
had  any  knowledge  of  their  correspondence  with  the 
clerk,  nor  of  their  intentions  in  regard  to  the  case. 
Section  2635  of  the  Code  provides  that  "the  defendant 
shall,  in  an  action  commenced  in  a  court  of  record, 
demur,  answer  or  do  both,  as  to  the  original  petition, 
before  noon  of  the  second  day  of  the  term."  Section 
2636  provides  that  "each  party  shall  demur,  answer  or 
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reply  to  all  subsequent  pleading,  including  amendments 
thereto  and  substitutes  therefor,  before  noon  of  the  day 
succeeding  that  on  which  the  pleading  is  filed.  But  all 
pleadings  must  be  filed  by  the  time  the  cause  is  reached 
for  trial."  Section  2639  requires  all  motions  assailing  a 
pleading,  except  in  certain  cases,  to  be  filed  before  an 
answer  or  reply  has  been  filed.  It  appears,  therefore, 
that  plaintiffs  were  in  fact  given  more  time  to  appear 
and  plead  in  this  case  than  they  could  have  claimed 
under  the  statute.  Appellants  insist  that  they  had  a 
right  to  rely  upon  the  clerk  for  information  as  to  the 
pleadings  tiled  and  proceedings  had,  but  they  have  not 
called  our  attention  to  any  statute  or  rule  which  imposes 
that  burden  upon  him,  and  in  this  case  the  clerk  did 
not  assume  it.  Certainly  it  was  not  placed  upon  him 
by  the  rule  quoted.  A  due  regard  for  the  dispatch  of 
business  requires  of  litigants  a  prompt  attention  to  the 
preparation  and  prosecution  of  their  causes.  In  this 
case  the  attorneys  for  plaintiff  resided  several  hundred 
miles  from  the  place  where  the  court  in  which  the  cause 
was  pending  was  being  held.  Prior  to  the  rendition  of 
the  final  decree  they  wrote  one  letter  to  the  clerk,  ask- 
ing to  be  advised  of  papers  filed,  and  to  have  copies 
sent,  "if  not  too  much  trouble."  This  was  written 
nearly  three  weeks  before  the  term  commenced,  and  was 
never  answered.  They  knew  that  fact,  but  do  not  seem 
to  have  taken  any  other  steps  to  inform  themselves  of 
the  condition  of  the  case,  nor  of  the  business  of  the 
court,  until  after  the  decree  was  rendered.  They  do  not 
seem  to  have  been  misled  by  any  mistake  of  fact,  as  in 
the  case  of  County  of  Buena  Vista  v.  Railway  Co.y  49 
Iowa,  657.  The  absence  of  counsel  was  not  unavoid- 
able. ''The  party  and  his  attorney  must  take  notice  of 
the  time  and  place  of  holding  court,  and  of  the  position 
of  the  cause  on  the  calendar,  and  be  present  when  it  is 
called  for  trial."  1  Hayne,  New  Trials  &  App.,  p.  226, 
sec.  76  (2).  It  has  been  said  that  the  fact  that  a  party 
was  misled  as  to  the  condition  of  the  calendar,  and 
hence  did  not  have  a  material  witness  in  attendance 
when  the  cause  was  reached  for  trials    furnishes   no 
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ground  for  a  new  trial.  Hill.  New  Trials,  p.  684,  sec. 
24.  Applications  of  the  kind  under  consideration  must 
necessarily  be  governed  in  large  part  by  the  facts  of  the 
case,  and  should  be  determined  in  the  exercise  of  a 
sound  legal  discretion. 

II.    The  next  matter  for  our  consideration  is  the 
showing    of  merits    on    the  part    of  plaintiffs.      The 

affidavit  of  Mr.  Parsons  contains  the  only 

■  —  i^showing  allegations  of  merit  excepting  the  averments 

of  tlie  petition,  and  they  are  as  follows : 
'*  Deponent  further  says  that  he  believes  he  is  fully 
acquainted  with  all  the  facts  affecting  plaintiffs'  right 
to  recover  set  out  in  the  petition ;  that  they  are  in  every 
essential  respect,  except  as  to  the  allegations  in  the 
so-called  counter-claim  of  the  said  Hedges  as  to  who 
were  made  parties  in  said  action  for  partition  of  said 
premises,  and  the  allegation  therein  that  said  Edward  J. 
Douthit,  Jr.,  and  Lucie  D.  Douthit  recognized  the 
validity  of  said  partition  proceedings,  and  the  alle- 
gations that  the  court  ordered  a  sale  of  said  premises, 
and  excepting  the  legal  conclusions  contained  in  daid 
pleading,  the  same  as  set  out  in  the  said  defense  or 
counter-claim  of  said  Hedges  ;  and  that  plaintiffs  have  a 
good  and  substantial  defense  to  said  claim  of  said 
Hedges ;  and  that  the  same  would  fully  appear  upon  the 
trial  of  this  action  on  plaintiffs'  petition  and  the  denials 
contained  in  defendants'  answer.  *  *  *  Deponent 
further  says  he  believes  that  plaintiffs  have  a  perfect 
defense  to  the  claims  of  said  Hedges,  and  that  great 
injustice  would  be  done  them  unless  said  decree  be 
vacated  and  plaintiffs  be  allowed  an  opportunity  to  try 
this  case  upon  its  merits."  Mr.  Perry  states  under 
oath  that  the  value  of  the  real  estate  in  controversy, 
according  to  the  best  information  he  can  obtain,  exceeds 
the  sum  of  twenty  thousand  dollars.  Its  value  when 
the  referee's  sale  was  approved — something  more  than 
five  years  before — is  not  shown.  The  affidavits  filed  in 
support  of  the  motions  of  plaintiffs  do  not  add  mate- 
rially to  the  showing  of  merits  made  by  the  pleadings. 
From  them  we  learn  that  three  of  the  plaintiffs  claim  as 
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devisees,  and  one  as  widow  of  Jesse  L.  Williams, 
deceased;  that  the  aggregate  interest  thus  claimed  by 
them  is  the  ownership  of  an  undivided  one-half  of 
the  premises  in  controversy.  In  addition  to  the  interest 
he  claims  to  have  derived  as  devisee,  Henry  M.  Williams 
claims  to  be  the  owner  of  an  undivided  one-four-hundred 
and  fortieth  of  said  premises  as  the  grantee  of  Edward  J. 
Douthit,  Jr.,  and  Lucie  D.  Douthit.  The  petition  shows 
that  Edward  Douthit  and  Ed  ward  T.  Douthit  were  heirs  of 
Lash,  deceased,  but  fails  to  show  that  Edward  J.  Douthit, 
Jr.,  was  such  heir.  Conceding,  for  the  purposes  of  this 
case,  that  he  was  a  minor  heir  of  said  Lash  when  the 
partition  proceedings  were  pending,  we  find  Henry  M. 
Williams'  alleged  interest  to  be  as  stated. 

It  seems  to  be  the  theory  of  plaintiff  that  if  the 
circuit    court  did  not    acquire  jurisdiction  of  all  the 

persons   interested  in  the  real  estate,   the 

•    Pabtition  ' 

defect  of  xia^  proceedings  in  partition  were  voidable,  if 
as^to  those  in  not  void  ;  but  that  cannot  be  true  of  those 
who  were  actually  or  constructively  in  court, 
and  who  made  no  objection  to  the  proceedings.  If  the 
persons  who  were  not  made  parties  are  satisfied,  those 
who  were  should  not  be  heard  to  complain.  The  peti- 
tion shows  that  service  by  publication  was  made  upon 

^ .  ^^^^    all  the  non-resident  parties  defendant  in  the 

^yp^wtoar  partition  proceeding.  Such  service  was 
resident  expressly  authorized  by  statute.  Code,  sec. 
2618.  (2)  It  was  sufficient  as  to  non- 
resident minors.  Judd  v.  Mosely,  30  Iowa,  426.  A 
guardian  ad  litem  was  appointed,  and  filed  answer 
for  Edward  Douthit.  Therefore,  as  to  his  interests,  the 
proceedings  in  partition  had  become  final  and  conclu- 
sive in  favor  of  defendants  before  this  action  was 
commenced. 

The  counter-claim  alleges  that  both  Lucie  D.  Douthit 
and  Edward  J.  Douthit,  Jr.,  acquiesced  in  the  partition 

^ .  acquiea-  Proceedings,  and  receipted  for  and  retained 

t\wSndS&^^'  ^^  their  claim  to  the  proceeds  of  the  sale 
ih£J2?f®^'  long  before  their  alleged  conveyance  to 
estoppel.        Henry  M.  Williams  was  made,  and  that  he 
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knew  that  fact.  The  counter-claim  was  not  denied, 
excepting  by  a  general  averment  of  a  perfect  defense 
thereto,  made  by  an  attorney  in  support  of  the  motions 
under  consideration.  We  do  not  think  it  has  been 
sufficiently  met,  but,  if  it  has,  we  have  seen  that  the 
interest  of  Edward  J.  Douthit,  Jr.,  was  extinguished 
before  this  action  was  commenced;  and  the  interest 
acquired  from  Lucie  D.  Douthit  would  be  little  more 
than  nominal,  if  plaintiffs^  estimate  of  the  value  of  the 
premises  in  question  be  accepted,  to-wit,  an  undivided 
one-eight-hundred  and  eightieth  of  property  valued  at 
about  twenty  thousand  dollars. 

The  petition  shows  that  due  service  by  publication 
was  made  on  Jesse  L.  Williams,  and  that  he  lived  more 
than  two  years  after  the  referee's  sale  was  made  and  the 
deed  was  executed.  His  interest  in  the  premises  was 
therefore  terminated  before  his  death,  and  his  devisees 
acquired  no  title  from  him.  But  it  is  said  that  his  wife 
was  not  made  a  party  to  the  proceedings  in  partition, 

and  therefore  that  she  is  entitled  to  recover 
tinguished  by  an  undivided  one-third  of  the  interest  he 

pariition  sale 

Mrainst  huB-  held  at  the  time  the  decree  in  partition  was 
rendered.  Section  2440  of  the  Code  provides 
as  follows:  "One- third  in  value  of  all  the  legal  or 
equitable  estates  in  real  property,  possessed  by  the 
husband  at  any  time  during  the  marriage,  which  have 
not  been  sold  on  execution  or  any  other  judicial  sale, 
and  to  which  the  wife  has  made  no  relinquishment  of 
her  right,  shall  be  set  apart  as  her  property  in  fee  simple 
if  she  survive  him."  Her  interest  is  therefore  contin- 
gent, and  is  subject  to  divestment,  even  by  a  judicial 
sale  to  which  she  is  not  a  party.  A  referee's  sale  in 
partition  proceedings  is  of  that  character.  Weaver  v. 
Gregg,  6  Ohio  St.  547.  See,  also  Freem.  Co-Tenancy, 
sec.  474. 

We  conclude  on  the  showing  of  the  plaintiffs,  con- 
ceding to  it  all  which  may  be  reasonably  claimed,  that 
it  shows  no  right  of  recovery  excepting  in  favor  of 
Henry  M.  Williams  for  the  interest  alleged  to  have  been 
acquired  from  Lucie  D.  Douthit  which  at  most  is  less 
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than  twenty-five  dollars  in  value.  But  the  claim  of 
defendants  in  regard  to  that  interest  has  not  been  prop- 
erly met.  In  our  opinion  the  showing  of  diligence  and 
merit  made  by  plaintiffs  is  not  sufficient  to  entitle  them 
to  the  relief  they  demand. 

III.  Counsel  discuss  with  much  earnestness  the 
ruling  of  the  district  court  on  the  motion  to  strike  from 
the  petition,  and  the  nature  and  effect  of  the  counter- 
claim of  Hedges.  But,  in  view  of  the  conclusion  we 
have  reached  on  other  questions,  no  practical  benefit 
would  result  from  a  further  consideration  of  questions 
not  determined.  The  rulings  and  decree  of  the  district 
court  pre  Affirmed. 


77    3481 
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Appeal:    kg  noticb  to  intbrested  oo-party:    dismissal.    In  an  Ifiso  407 

action  by  the  insured  upon  a  policy  of  fire  insurance,  a  mortgagee  L^    34d| 

to  whom  the  loss,  if  any,  was  payable  as  her  interest  might  appear,  '  i 

failing  to  join  as  plaintiff,  was  brought  in  as  a  defendant,  under 
Code,  sections  2548,  2551.  From  a  judgment  against  the  defendant 
company  it  appeals  to  this  court,  but  fails  to  serve  notice  of  the 
appeal  on  its  co-defendant,  the  mortgagee,  as  required  by  section 
8174  of  the  Code,  and  she  does  not  join  in  the  appeaL  Held  that 
the  appeal  must  be  dismissed.  (See  Hunt  v.  Hawley,  70  Iowa}  188  ; 
Moore  v.  Held,  78  Iowa.  588.) 

Appeal  from  Mahaska  District  Court — Hon.   J.  K. 

Johnson,  Judge. 

Piled,  May  13,  1889. 

Action  upon  a  policy  of  insurance.  There  was  a 
judgment  on  a  verdict  for  plaintiff.  Defendant  appeals. 
The  facts  of  the  case  appear  in  the  opinion.  The  cause 
has  before  been  in  this  court.     See  72  Iowa,  597. 

Oeorge  R.  Sanderson  and  Phillips  &  Day^  for 
appellant. 

/.  F.  La^ey  and  JMcFall  &  Jones^  for  appellees. 
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Beok,  J. — I.  The  policy  in  suit  contains  a  con- 
dition in  this  language:  "Loss,  if  any,  payable 
to  Dr.  J.  Sevan,  mortgagee,  as  his  interest  may 
appear  at  the  time  of  loss,  subject,  however,  t/O  all  con- 
ditions of  this  policy,"  By  amendments  to  the  plead- 
ings it  is  shown  that  Mrs.  J.  Bevan,  the  wife  of  Dr. 
Bevan,  was  the  real  mortgagee,  and  her  name  should 
have  appealed  in  the  policy  instead  of  the  name  of  Dr. 
J.  Bevan,  which  was  written  by  mistake.  It  is  also 
shown  in  the  pleadings  that  the  given  name  of  Mrs.  J. 
Bevan  is  Lizzie,  and  she  is  made  a  defendant  in  the 
action,  having  failed  to  join  as  a  plaintiff.  An  amended 
abstract  filed  in  the  case  by  the  plaintiff,  which  is  not 
denied  by  defendant,  and  must  therefore  be  taken  as 
true,  shows  that  Mrs.  J.  Bevan,  or  Lizzie  Bevan,  did  not 
join  in  the  appeal,  and  no  notice  of  appeal  was  served 
upon  her  in  the  case,  and  that  she  is,  therefore,  not  a 
party  to  the  appeal. 

II.  The  plaintiffs  have  filed  a  motion  to  dismiss  the 
appeal,  on  the  ground  that  Lizzie  Bevan  is  not  a  party 
to  the  appeal,  which  was  submitted  with  the  case. 
There  can  be  no  doubt  that  Lizzie  Bevan  is  a  party  to 
the  suit.  She  is  the  real  party  in  interest  in  the  claim 
to  recover  upon  the  policy,  or  one  of  the  real  parties. 
If  she  does  not  join  as  plaintiff,  she  may  be  made  a 
defendant.  Code,  sees.  2548,  2551.  She  was  made  a 
party  defendant  in  the  case,  but  does  not  join  with 
her  co-defendant  in  the  appeal,  nor  is  notice  of  appeal 
served  on  her  by  her  co-defendant,  the  appellant,  as 
required  by  Code,  section  3174.  Now,  it  is  obvious  that 
Lizzie  Bevan  is  not  a  party  to  this  appeal,  as  well  as 
that  she  is  a  real  party  in  interest  in  the  case,  inasmuch  sa 
she  claims  the  proceeds  of  the  policy  to  the  extent  of  her 
mortgage.  In  this  case  it  is  obvious  that  the  judgment 
cannot  be  modified  or  reversed,  or  any  order  made  affect- 
ing the  claim  upon  the  policy,  without  prejudice  to  Lizzie 
Bevan.  Indeed,  the  pendency  of  the  appeal  has  that 
effect.  There  are  no  questions  in  this  case  affecting  the 
right  of  plaintiff  to  recover  that  do  not  affect  Lizzie 
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Bevan's  right.  There  axe  no  questions  which  are 
between  plaintiff  and  defendant  that  do  not  atf ect  her. 
In  the  absence  of  notice  of  appeal  required  by  the  statute 
to  be  given  to  Lizzie  Bevan,  we  cannot  entertain  the 
appeal.  See  Code,  sec.  3174 ;  Hunt  v.  Hawley^  70  Iowa, 
183,  Moore  v.  Held^  73  Iowa,  6^8.  The  motion  to  dis- 
miss the  appeal  is  sustained.  Dismissed 


Ck>imtie8 :  uability  fob  saulbt  of  deputy  TBSi^nRER.  Section 
771  of  the  Code,  and  section  5,  chapter  184,  Laws  of  1880,  are  not 
in  conflict.  The  former  relates  to  the  employment  by  a  county 
officer  of  temporary  assistance  when  the  exigency  of  his  duties 
requires  it,  without  the  authority  of  the  supervisors ;  the  latter  to 
the  employment  of  a  regular  deputy  with  such  authority.  In  the 
former  case,  where  the  necessity  for  the  temporary  assistance  is 
shown,  and  the  board  of  supervisors  refuses,  on  application,  to 
furnish  it,  and  the  officer  himself  employs  an  assistant  and  pays 
him  a  reasonable  compensation,  he  may  recover  the  same  from  the 
county.     (See  cases  cited  in  opinion.) 

Appeal  from    Chickasaw     District    Court.  —  Hon. 

Charles  T.  Granger,  Judge. 

Filed,  May  13,  1889. 

Action  by  a  county  treasurer  to  recover  an  amount 
paid  by  him  as  compensation  to  a  clerk  for  labor  and 
services  rendered  in  assisting  him  in  the  discharge  of 
his  duties.  Trial  without  a  jury,  and  judgment  for 
plaintiff.     Defendant  appeals. 

Oeorge  E.  Stowe  and  H.  Shaver^  for  appellant. 

Springer  &  Clary^  for  appellee. 

Beck,  J. — I.  The  facts  of  the  case  are  these  :  The 
plaintiff,  being  unable  to  perform  alone  all  the  duties 
of  his  office,  employed  a  clerk  to  assist  him,  paying  him 
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a  reasonable  salary  for  his  services.  He  made  applica- 
tion to  tlie  supervisors,  requesting  them  to  provide  for 
him  a  clerk  or  deputy,  which  was  refused.  Prior  to  the 
commencement  of  this  action,  plaintiff  presented  his 
claim  for  payments  to  his  clerk  to  the  board  of  super- 
visors for  allowance,  which  was  refused.  The  necessity 
for  the  employment  of  the  clerk  is  rightly  found  by  the 
court  below. 

II.  Counsel  for  defendant  insist  that  under  chapter 
184,  Acts,  of  Eighteenth  General  Assembly,  section  6,  the 
employment  of  a  deputy  or  clerk  for  the  county  treas- 
urer is  to  be  exclusively  determined  by  the  board  of 
supervisors,  in  the  exercise  of  their  judgment  as  to  the 
necessity  of  such  employment  for  the  proper  discharge 
of  the  duties  of  the  oflSce.  It  will  be  observed  that  the 
clerk  or  deputy  provided  by  this  section  may  properly 
be  said  to  be  a  permanent  oflBicer,  at  least  employed  by 
the  year  at  an  annual  salary.  Doubtless  the  legislature 
intended  that  the  supervisors  should  determine  whether 
such  an  officer,  to  be  employed  permanently,  should  be 
appointed. 

III.  Code,  section  771,  is  in  this  language :  "  When 
a  county  officer  receiving  a  salary  is  compelled  by  the 
pressure  of  the  business  of  his  oflBce  to  employ  a  deputy, 
the  board  of  supervisors  may  make  a  reasonable  allow- 
ance to  such  deputy.'*  This  section  provides  that  when 
the  exigencies  of  the  business  of  the  office  require  the 
employment  of  a  deputy,  the  supervisors  are  required  to 
make  a  reasonable  allowance  for  the  services  of  such 
deputy.  It  has  been  held  that  payment  for  services  of 
a  deputy  so  employed  is  not  discretionary  with  the 
supervisors,  but  upon  their  refusal  to  allow  a  claim 
therefor  it  may  be  recovered  in  an  action  against  the 
county,  Washington  County  v,  Jones^  45  Iowa,  260 ; 
Bradley  v.  Jefferson  County^  4  G.  Greene,  800.  It  is 
shown  that  Code,  section  771  j  and  section  5,  chapter 
184,  Acts,  of  Eighteenth  General  Assembly,  are  not  in 
conflict,  and  may  be  so  construed  that  both  will  stand. 
The  first  relates  to  employment  of  special  or  temporary 
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assistance  in  the  office  without  anthority  of  the  super- 
visors, and  the  se<^ond  only  upon  such  authority. 

Questions  raised  by  plaintUI  as  to  the  effect  of  a 
ruling  upon  a  demurrer  need  not  be  considered,  in  view 
of  our  conclusions  on  the  point  of  the  case  just  announced. 
The  judgment  of  the  district  court  is 

Affibmed. 


Ltjob  &  Co.  V.  Curtis  et  al. 

Mechanlo'sliien:  fobrclobube:  pbiob  uen:  SAiiS:  bedemftion: 
POSSESSION.  Where  materials  are  furnished  for  an  index)endent 
building  on  mortgaged  premises,  the  material  man  has  the  prior 
lien  on  the  building,  and  the  mortgagee  on  the  land ;  and  upon  the 
foreclosure  of  the  mechanic's  lien  the  Oourt  may,  as  between  the 
material  man  and  the  owner,  direct  the  sale  of  the  building  as 
personal  property,  i.  «.,  without  redemption,  giving  the  mortgagee 
a  reasonable  time  in  which  to  redeem  the  building  before  its 
removal,  and  in  the  meantime  awarding  the  possession  of  the 
building  to  the  purchaser,  when  such  possession  will  not  materially 
interfere  with  the  owner's  possession  of  that  portion  of  the  land  not 
occupied  by  the  building.    (  See  sec.  9,  chap.  100,  Laws  of  1876.) 

Appeal  from  Hdrruon  District  Court. — Hon.  C.  H. 

Lewis,  Judge. 

Piled,  May  13,  1889. 

This  is  an  action  in  equity  to  foreclose  a  mechanic's 
lien  for  certain  lumber  furnished  by  the  plaintiffs  to  the 
defendants  for  the  erection  of  a  livery  barn.  There  was 
a  decree  for  the  plaintiffs.     Defendants  appeal. 

B.  H.  Boddifer^  for  appellants, 

John  A,  Berry ^  for  appellees. 

RoTHRoCK,  J. — I.  It  is  claimed  in  behalf  of  appel- 
lants that  the  plaintiffs  did  not  prove  that  the  lumber 
was  furnished  upon  a  contract,  as  alleged,  and  that  the 


\l04    8B0' 


348  SUPREME  COURT  OP  IOWA, 

Luce  A  Co.  V.  Curtis. 

evidence  showed  that  the  same  was  furnished  by  0.  F. 
Luce,  and  not  by  the  partnership  of  C.  F.  Luce  &  Co. 
We  must  decline  to  ent^r  into  a  discussion  of  these 
questions.  The  record  and  evidence  show  unmistakably 
that  C.  F.  Luce  &  Co.  sold  the  lumber  to  George  O. 
Curtis,  to  build  the  barn ;  that  no  part  of  the  price 
thereof  has  been  paid ;  and  that  the  plaintiffs  are  enti- 
tled to  a  mechanic's  lien  therefor.  To  discuss  these 
questions  would  be  triiiing  with  the  administration  of 
justice. 

II.  The  defendant  A.  L.  Harvey  is  the  holder  of  a 
purchase-money  mortgage  upon  the  lots  upon  which  the 
bam  is  situated,  and  the  court  held  that  his  lien  was 
prior  and  superior  to  the  lien  of  the  plaintiffs  upon  the 
lots,  and  that  plaintiffs'  claim  was  the  paramount  lien 
on  the  barn.  A  special  execution  was  ordered  for  the 
sale  of  the  barn,  and  it  was  further  ordered  that,  if  said 
^arvey  failed  to  redeem  from  the  sheriff's  sale  within 
one  year,  the  purchaser  of  the  barn  might  remove  the 
same  from  the  lots  within  thirty  days  thereafter.  After- 
wards the  decree  was  modified  as  to  the  manner  of  sale, 
by  directing  that  the  sheriff's  sale,  as  between  the  plain- 
tiffs and  the  defendants  Curtis  &  Curtis,  should  be  the 
same  as  the  sale  of  personal  property,  and  that  the 
sheriff  should  give  a  bill  of  sale  to  the  purchaser,  and 
place  the  purchaser  in  possession  of  the  same,  but  that 
the  barn  should  not  be  removed  from  the  lots  until  the 
expiration  of  the  year  in  which  Harvey  was  entitled  to 
redeem.  Harvey  does  not  complain  of  the  decree.  The 
defendants  Curtis  &  Curtis  claim  that  under  the  decree 
they  are  deprived  of  the  right  of  redemption  provided 
by  law  in  case  of  the  sale  of  real  estate.  It  is  provided 
by  section  2135  of  the  Revised  Code  (sec.  9,  ch.  100, 
Laws  of  1876),  that  *'if  such  material  was  furnished  or 
labor  performed  in  the  erection  or  construction  of  an 
original  and  independent  building,  erection  or  other 
improvement,  commenced  since  the  attaching  or  execu- 
tion of  such  prior  lien,  encumbrance  or  mortgage,  the 
court  may,  in  its  discretion,  order  and  direct  such  build- 
ing,   erection   or   improvement  to  be  separately  sold 
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under  execution,  and  the  purchaser  may  remove  the 
same  within  such  reasonable  time  as  the  court  may  fix." 
It  will  thus  be  seen  that,  as  between  the  holder  of  the 
mechanic's  lien  and  tfie  owner  of  the  building,  it  is 
treated  as  personal  property.  No  right  of  redemption 
is  provided  for,  as  in  case  of  real  estate.  The  sale  is 
absolute,  and  the  removal  to  be  made  within  a  reason- 
able time.  It  is  only  when  there  is  a  prior  lien  upon 
the  land  that  the  court  is  authorized  to  order  a  sale  of 
the  building  alone.  In  such  case  the  lien  should  be 
established  against  the  land  and  the  building,  that  the 
right  of  redemption  may  not  be  defeated.  Early  ^). 
Burt,  68  Iowa,  716. 

It  is  further  claimed  that  the  decree  is  erroneous,  in 
that  it  authorizes  the  sheriflf  to  put  the  purchaser  in 
possession  of  the  barn  without  removing  it,  and  thus 
deprives  appellants  of  the  possession  of  the  lots  during 
the  period  of  redemption  allowed  to  Harvey.  We  do 
not  think  appellants  can  complain  of  this  part  of  the 
decree.  The  only  interference  with  the  possession  of 
the  lot  is  of  that  part  upon  which  the  building  stands. 
This  was  probably  a  concessioi^  to  Harvey,  who  is  the 
holder  of  the  prior  lien  on  the  lots.  As  between  him 
and  the  appellants,  the  bam  was  real  estate.  In  view 
of  all  the  facts  of  the  case,  we  think  that  part  of  the 
decree  which  provides  for  possession  by  the  piwchaiser 
is  equitable  and  just.  It  does  not  appear  that  appel- 
lants will  be  prejudiced  thereby. 

Affirmed. 


850  SUPREME  COURT  OP  IOWA, 

Zimmerman  v.  The  Merchants  &  Bankers*  Ins.  Co. 


ZiMMEBMAN  V.  ThE  MbECHANTS  AND  BaNKEES'  InSUB- 

ANOE  Company. 

1.  Appeal :  amended  abstract  not  denied  taebn  as  true.  The 
appeal  in  this  case  was  based  upon  alleged  errors  in  instructions. 
Appellant's  abstract  nowhere  showed  that  the  instructions  were 
filed,  and  an  additional  abstract  by  appellee  stated  in  terms  that 
the  pretended  instructions  set  out  in  the  abstract  were  never  writ- 
ten out,  signed  by  the  judge  and  filed  in  the  case.  To  this  there 
was  no  denial.  Held  that  the  additional  abstract  must  be  taken 
as  true,  and  the  alleged  instructions  stricken  out  of  appellant's 
abstract,  on  motion  to  that  effect. 

2.     :    DBFEonvB  abstract:    dismissal.    Where  an  appeal  is 

properly  perfected,  it  will  not  be  dismissed  on  account  of  a  defect 
in  the  record,  but  the  judgment  will  be  affirmed  or  reversed,  as 
the  record  will  justify. 

Appeal  from  Delaware  District  Court.— Kon.  John  J. 

Net,  Judge. 

Pilej5,  May  13,  1889. 

Action  on  a  policy  of  insurance.  Tiiere  was  a 
judgment  for  plaintiff,  and  the  defendant  appeals. 

Baker  <6  SasMns^  for  appellant. 

J.  H.  Trewin  and  FouJce  &  Lyon^  for  appellee. 

Granger,  J. — Appellee  moves  to  strike  from  appel- 
lant's abstract  what  purports  to  be  the  instructions  of 
the  court,  on  the  ground  that  they  constitute  no  part  of 
the  record,  not  having  been  iiled  in  the  cause  nor  pre- 
served by  a  bill  of  exceptions.  There  is  no  bill  of 
exceptions  in  the  case,  and  appellant' s  abstract  nowhere 
shows  that  the  instructions  were  filed,  and  an  additional 
abstract  by  appellee  states  in  terms  that  the  pretended 
instructions  set  out  in  the  abstract  were  never  written 
out,  signed  by  the  judge  and  filed  in  the  case.     To  thi/^ 
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there  is  no  denial  by  appellant,  and  it  is  to  be  taken  as 
true ;  but,  if  we  were  to  take  the  contradictory  state- 
ments as  presenting  an  issue  as  to  the  true  state  of  the 
record  in  this  respect,  there  is  nothing  from  which  we 
could  determine  the  question.  When  the  abstracts  of 
parties  present  an  issue  of  fact  as  to  the  state  of  the 
record  in  a  law  action,  we  must  look  to  the  bill  of 
exceptions  to  settle  the  question,  and  it  is  the  duty  of 
appellant  to  furnish  that  record.  Under  this  state  of 
facts  we  must  regard  the  instructions  in  the  abstract  as 
no  part  of  the  record,  and  the  motion  to  strike  the 
instructions  from  the  abstract  is  sustained.  Mudge  v. 
Agnew^  56  Iowa,  297. 

Appellee  also  moves  to  dismiss  the  appeal  for  the 
saine  reason.  The  appeal  seems  to  have  been  properly 
perfected,  and  in  such  a  case  it  is  not  our  practice  to 
dismiss  an  appeal  merely  because  of  a  defective  record, 
but  to  affirm  or  reverse,  as  the  record  of  the  cause  will 
justify. 

The  only  errors  assigned  in  the  case  are  as  to  the 

giving  of  the  instructions ;   and,   as  under  the  ruling 

they  are  no  part  of  the  record,  the  assignment  cannot 

be  considered,  and  the  judgment  is 

Affirmed. 


Ressegieu  v.  Van  Wagenen  et  al. 

Mortgage :  forbclosubb  :  njiEOAL  coNsn>sRATioN :  bubden  of 
froof:  evidence.  In  an  action  to  foreclose  a  mortgage  against 
the  grantee  of  the  mortgagor,  who  has  assumed  the  payment  of 
the  mortgage,  and  who  sets  up  as  a  defense  that  the  notes  were 
given  for  intoxicating  liquors  sold  contrary  to  law,  and  that 
therefore  no  recovery  can  be  had  thereon,  the  defendant  has  the 
burden  of  proof  to  establish  such  defense,  but  he  fails  so  to  do  in 
this  case. 

Appeal  from  I/yon  District  Court — Hon.  Geobge  W, 

Wakefield,  Judge, 

Filed  May  13.  1889. 


352  SUPREME  COURT  OP  IOWA, 

Ressegieu  v.  Van  Wagenen. 

Action  in  equity  to  recover  the  amount  due  on 
two  promissory  notes,  and  to  foreclose  a  mortgage  given 
to  secure  the  payment  of  the  same.  A  decree  was 
rendered  in  favor  of  plaintiflE  as  prayed.  The  defend- 
ants appeal. 

Van  Wagenen  &  McMillen^  for  appellants. 

John  N,  Weaver^  for  appellee. 

RoBiK^soN,  J. — On  the  fifth  day  of  February,  1886, 
N.  P.  and  Hansine  Mortensen  made  to  plaintiff  two 
promissory  notes  for  $413.65  each,  and  to  secure  their 
payment  executed  a  mortgage  on  certain  real  estate  in 
the  town  of  Rock  Rapids.  The  Mortensens  afterwards 
sold  and  conveyed  the  mortgaged  property  to  defendant 
I.  W.  Van  Wagenen.  In  the  deed  of  cpnveyance  was 
inserted  a  stipulation  by  virtue  of  which  Van  Wagenen 
assumed  and  agreed  to  pay  the  mortgage  aforesaid. 
The  defendants  I.  W.  Van  Wagenen  and  wife  allege  as 
a  defense  that  the  consideration  of  the  notes  in  suit  was 
intoxicating  liquors  sold  to  the  Mortensens  contrary  to 
law. 

I.  It  appears  that  the  notes  in  suit  were  given  in 
payment  of  two  other  notes,  one  of  which  was  secured 
by  a  mortgage  on  the  property  involved  in  this  suit, 
and  the  other  was  secured  by  a  mortgage  on  property 
in  Valley  Springs,  Dakota.  It  is  claimed  by  defendants 
that  the  original  notes  were  given  for  intoxicating 
liquors  sold  by  plaintiff  in  violation  of  the  laws  of  Iowa. 
During  a  portion  of  the  years  1882  and  1883,  N.  P. 
Mortensen  was  engaged  in  the  saloon  business  in  Rock 
Rapids,  Iowa,  and  Valley  Springs,  Dakota.  He  was 
associated  in  the  business  with  one  Belfry.  While  they 
were  so  engaged  in  business  plaintiff  sold  and  shipped 
to  them  merchandise  of  various  kinds,  including 
considerable  quantities  of  intoxicating  liquoiB.  The 
business  carried  on  at  Rock  Rapids  was  illegal,  so  far 
as  it  related  to  the  sale  of  intoxicating  liquors,  while 
that  carried  on  at  Valley  Springs  was  conducted  under 
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a  license  issued  by  proper  authority,  and  appears  to 
have  been  legal.  The  defendants  show  the  sale  and 
shipment  to  Mortensen  of  intoxicating  liquors  at  differ- 
ent dates.  The  plaintiff  testifies  that  all  intoxicating 
liquors  sold  were  paid  for  in  cash,  and  that  sales  of  such 
liquors  formed  no  part  of  the  consideration  of  either  of 
the  original  notes.  Mortensen  corroborates  plaintiff, 
and  testifies  that  one  of  those  notes  was  given  for 
''  saloon  fixtures  and  tables,"  and  that  the  other  was 
given  for  borrowed  money,  and  other  legal  considera- 
tions. There  is  some  conflict  between  the  testimony  of 
plaintiff  and  Mortensen  in  regard  to  matters  of  minor 
importance,  but  they  agree  that  neither  note  was  given 
in  whole  or  in  part  for  intoxicating  liquors.  Defendants 
rely  upon  certain  inconsistent  and  improbable  matters 
of  evidence  iu  connection  with  the  sales  proven.  The 
evidence  would  not  be  of  general  interest,  and  need  not 
be  set  out.  It  is  sufilcient  for  us  to  say  that  in  our 
opinion  the  preponderance  of  the  evidence  introduced 
is  with  the  plaintiff,  while  the  burden  of  proof  as  to  the 
alleged  illegality  of  the  notes  is  upon  the  defendants. 

II.  The  purchase  price  which  Van  Wagenen  agreed 
to  pay  for  the  mortgaged  property  was  seventeen  hun- 
dred dollars,  from  which  the  amount  of  the  notes  in 
suit  was  deducted  in  consequence  of  his  agreement  to 
assume  and  pay  them.  Mortensen  is  not  contesting  the 
notes.  It  is  insisted  by  appellee  that  section  1650  of 
the  Code  does  not  apply  to  cases  of  this  kind ;  but  we 
do  not  find  it  necessary  to  decide  •  whether  it  does  or 
not,  since  the  conclusion  we  have  reached  on  the  other 
branch  of  the  case  is  conclusive  as  to  plaintiff's  right 
of  recovery.  No  objection  is  made  to  the  decree  in 
case  plaintiff  is  found  to  be  entitled  to  recover.  It  is 
therefore  Affirmed.* 

Vol.  77—23 
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1.  Appeal:  abstbact  denied  as  to  immaterial  point :  quibtino 
TITLE  :  EVIDENCE.  On  an  appeal  from  a  judgment  quieting  title 
in  defendant,  plaintiff  states  in  her  abstract  that  deeds  from  R., 
under  whom  both  parties  claim,  through  intermediate  grantors 
down  to  her,  were  introduced  in  evidence,  and  defendant  in  an 
additional  abstract  denies  this  statement,  and  asks  that  the  appeal 
be  dismissed  on  the  ground  that  plaintiff  has  not  shown  any 
ground  for  her  claim  of  title.  But  it  appears  that  there  was  an 
abstract  of  title  exhibited  with  the  petition,  which  showed  a  line  of 
conveyances  from  the  government,  through  R.,  down  to  plaintiff, 
and  that  it  was  conceded  all  through  the  trial  that  conveyances 
were  made  as  set  out  in  the  abstract.  In  this  state  of  the  case, 
held  that  it  was  not  necessary  for  plaintiff  to  introduce  her  deeds 
in  evidence,  and  the  motion  to  dismiss  is  overruled. 

2.  Parties  to  Aotions:  trustee  with  legal  title  :  qthbtino 
TITLE.  Under  section  2544  of  the  Ck>de,  the  party  holding  the  legal 
title  to  a  cause  of  action,  though  he  be  a  mere  agent  or  trustee, 
with  no  beneficial  interest  therein,  may  sue  thereon  in  his  own 
name .  (See  cases  cited  in  opinion.)  And  the  fact  that  the  plaintiff 
in  this  action  to  quiet  title  paid  nothing  for  the  conveyance  to  her, 
and  that  her  counsel  paid  the  consideration,  and  had  the  convey- 
ance made  to  her,  even  without  her  knowledge  at  the  time,  is  no 
defense  to  the  action. 

8.  Attaohment;  abscondino  debtor  served  by  publication: 
PERSONAL  judgment  VOID.  A  personal  judgment  rendered  against 
an  absconding  and  non-resident  debtor,  served  by  publication  only, 
in  an  attachment  proceeding,  is  absolutely  void,  and  a  sale  of  real 
estate  thereunder  is  unauthorized  and  illegal,  and  confers  no  title 
upon  the  purchaser  or  his  grantees.  (See  Lutz  v,  Kelly,  47  Iowa, 
807;  Smith  v.  Oriffln,  59  Iowa,  409.) 

4  The  Same :  validation  of  sale  by  recital  in  sheriff's  deed. 
In  such  case,  a  recital  in  the  sheriff's  deed  that  the  sale  was  made 
pursuant  to  *'the  written  notice  of  the  defendant  that  he  elected  to 
have  said  real  estate  sold  subject  to  redemption,**  did  not  have  the 
effect  to  validate  the  judgment  and  sale. 


JANUARY  TERM,  1889.  356 

Cassidy  v.  Woodward. 

5.  The  Same:  bubseqxtbnt  kunc  pro  tuno  judoment  in  bbh: 
NOTICE  BT  PUBLICATION :  PARTIES.  Twelve  years  after  such  void 
judgment  was  rendered,  and  after  defendant  therein  had  conveyed 
the  land  attempted  to  be  sold  thereunder,  the  attachment  plaintiff, 
who  had  bid  in  the  land,  be^iran  an  action  upon  notice  by  publica- 
cation  against  the  attachment  defendant,  and  procured  a  nunc  pro 
tunc  judgment  in  rem  against  the  land.  Held  that  this  was  of  no 
avail  as  against  said  defendant's  grantee  of  the  land,  because 
(1)  The  defendant  therein  had  no  longer  any  interest  in  the  land, 
and  the  notice  by  publication  was  not  authorized,  and  gave  the 
court  no  jurisdiction  (Code,  sec.  2618) ;  (2)  The  proceeding  was 
not  for  the  purpose  of  correcting  a  mistake  in  a  judgment,  but  to 
substitute  a  judgment  in  rem  in  the  place  of  a  personal  judgment 
long  before  rendered  and  approved  and  signed  by  the  judge,  and 
was  therefore  without  warrant ;  (8)  The  grantee  was  not  made 
a  party  to  such  proceeding,  and  was  therefore  not  bound  thereby. 

6.  Taxes :  payment  under  claim  op  title  upon  another's  land  : 
RECOVERY.  In  an  action  to  quiet  title  against  one  who  claims  title 
under  a  judicial  sale  which  is  adjudged  to  be  void,  and  who  has 
paid  the  taxes  on  the  land  under  such  claim,  the  decree  quieting 
the  title  in  plaintiff  should  award  defendant  judgment  for  the 
money  so  paid,  with  six  per  cent,  interest  on  the  several  payments, 
and  the  same  should  be  made  a  lien  on  the  land. 

Appeal  from  Sioicx  District  Court — Hon,  C.  H.  Lewis, 

Judge. 

Filed,  Mat  13,  1889. 

This  is  an  action  in  equity,  and  it  involves  the  title 
and  ownership  of  eighty  acres  of  land  in  Sioux  county. 
There  was  a  trial  upon  the  merits,  and  the  plaintiff's 
petition  was  dismissed,  and  a  decree  entered  quieting  the 
title  in  the  defendant.     Plaintiff  appeals. 

nickel  &  Qrocker  and  J.  W.  Bully  for  appellant. 

Argo  &  McDuffie  and  Struhle^  Bishel  &  Hart^  for 
appellee, 

RoTHROOK,  J. — I.  Both  parties  claim  title  to  the 
land   under   one   Gabriel    T.    Rock.     The   plaintiff's 
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1  ArpKAL-  ab-    ^'^eged  title  consists  of  a  regular  chain  of 

astounma^  conveyances   from    Rock   throagh   several 

qu/etingMtie :  intermediate     grantors.    The     defendant's 

evidence.       alleged  title  is  based  upon  a  sheriff's  sale  of 

the  land  upon  an  execution  on  a  judgment  against  said 

Rock. 

The  first  question  necessary  to  be  determined  is  an 
objection  made  by  appellee  to  appellant's  abstract.  It 
is  claimed  that  the  statements  in  the  abstract,  showing 
that  deeds  of  conveyance  from  Rock  through  the  inter- 
mediate grantors  down  to  the  plaintiff  were  introduced 
in  evidence,  is  not  true,  and  that  the  plaintiff  has  no 
standing  in  court,  because  she  failed  to  show  that  she 
has  even  any  pretended  title.  We  have  not  thought 
it  necessary  to  investigate  the  record  in  order  to 
determine  whether  the  said  deeds  were  formally  intro- 
duced in  evidence,  because,  under  the  record  as  made  by 
the  pleadings  and  other  evidence,  it  was  not  necessary 
that  plaintiff  should  have  offered  said  deeds  in  evidence. 
There  was  an  abstract  of  title  exhibited  with  the  petition, 
which  showed  a  line  of  conveyances  from  the  govern- 
ment, through  said  Rock,  down  to  the  plaintiff.  The 
defendant  by  her  answer  denied  the  averments  of  the 
petition,  except  as  admitt/cd.  There  were  amendments 
made  to  the  answer.  In  the  several  answers,  and  in 
oral  evidence  introduced  on  the  trial  to  which  there  was 
no  objection,  it  was  either  admitted  or  plainly  shown 
that  the  plaintiff  held  by  a  regular  chain  of  conveyances 
from  Rock  to  her.  All  through  the  trial  it  appears  to 
have  been  conceded  that  the  conveyances  were  made  as 
set  out  in  the  abstract  of  title  attached  to  the  petition. 
We  do  not  feel  called  upon  to  more  than  state  our  con- 
clusion upon  this  branch  of  the  case.  It  is  wholly 
unnecessary  to  set  out  the  pleadings  and  evidence  upon 
which  the  conclusion  is  based.  The  appeal  cannot  be 
dismissed  and  the  case  disposed  of  in  this  court  on  this 
objection. 

II.  It  is  claimed  in  the  answer,  and  strenuously 
urged  by  counsel  for  appellee,  that  the  plaintiff  is  not 


JANUARY  TERM,  1889,  857 

Cassidy  v.  Woodward. 

the  real    party    in  interest;  that  the  real 
actions:  trna-  parties  are  the  counsel  in  the  case :  and  that 

t06  With  Icffftl 

tttie:  quiet-  they  bought  the  land  and  took  the  title  in 
the  name  of  the  plaintiff,  who  is  a  servant  in 
the  family  of  one  of  the  counsel ;  and  that  the  purchase 
of  the  land  was  a  fraud  and  a  conspiracy  on  the  part  of 
plaintiff's  counsel ;  and  that  the  claim  made  by  plaintiff 
for  the  land  is  against  public  policy  and  good  morals. 
It  is  true  that  the  plaintiff's  counsel  purchased  the  land 
and  paid  for  it  and  had  the  conveyance  made  to  plaintiff,  a 
servant  in  one  of  their  families.  There  is  no  evidence 
that  they  discovered  the  alleged  defect  in  the  plaintiff's 
title.  On  the  contrary  it  appears  that  Rock  "conveyed 
the  land  to  one  Marbourg,  and  he  conveyed  it  to  one 
Pitts,  and  Pitts  conveyed  it  to  the  plaintiff.  It  is  true, 
as  claimed  by  the  defendant,  that  actions  must  be  pros- 
ecuted in  the  name  of  the  real  party  in  interest,  except- 
ing in  certain  cases.  Code,  sec.  2543.  The  exceptions 
are  set  forth  in  section  2544,  which  is  in  these  words : 
''An  executor  or  administrator,  a  guardian,  a  trustee  of  an 
express  trust,  a  party  with  whom,  or  in  whose  name,  a 
contract  is  made  for  the  benefit  of  another,  or  party 
expressly  authorized  by  statute,  may  sue  in  his  own 
name,  without  joining  with  him  the  party  for  whose 
benefit  the  suit  is  prosecuted."  It  has  uniformly  been 
held  by  this  court  that,  under  this  provision  of  the  Code, 
the  party  holding  the  legal  title  to  a  cause  of  action, 
though  he  be  a  mere  agent  or  trustee,  with  no  beneficial 
interest  therein,  may  sue  thereon  in  his  own  name. 
Cottle  V.  Cole,  20  Iowa,  481 ;  Hice  v.  Saoerpy  22  Iowa, 
470 ;  Pearson  v.  Cummings^  28  Iowa,  344 ;  Knadler  v. 
Sharp^  36  Iowa,  232  ;  Vimont  v.  Railway  Co.y  64  Iowa, 
514.  The  plaintiff  stands  in  the  place  of  Marbourg,  who 
was  the  grantee  of  Rock,  and  of  Pitts,  her  grantor ;  and 
the  fact  that  she  paid  nothing  for  the  conveyance,  and 
that  her  counsel  paid  the  consideration  and  had  the  con- 
veyance made  to  her,  even  without  her  knowledge  at  the 
time,  is  no  defense  to  the  action. 

III.     We  come  now  to  the  merits  of  the  case.     The 
defendant  must  fail  in  the  action,  unless  she  acquired 
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ft.  Attach-  the  title  to  the  land  through  the  judgment 
?condiiiK*'  against  Rock,  and  the  levy  and  sale  there- 
by pSbu®^^  under.  The  facts  with  reference  thereto  are 
Bonaiju^-'"  as  follows:  Rock  was  indebted  to  a 
ment  to!  .  partnership  under  the  name  of  Hall  & 
Woodward,  upon  two  promissory  notes  payable  at  Le 
Mars,  in  Plymouth  county.  Action  was  commenced  on 
these  notes  in  the  Plymouth  circuit  court,  in  the  year 
1874.  It  was  averred  in  the  petition  that  Rock,  the 
defendant,  had  absconded,  so  that  the  ordinary  process 
could  not  be  served  upon  him.  A  writ  of  attachment 
was  issued^  directed  to  the  sheriff  of  Sioux  county,  and 
service  was  made  thereof  by  levying  on  the  land  in  con- 
troversy and  another  tract  of  land.  Service  of  notice 
of  the  action  was  made  by  publication  in  a  newspaper. 
On  the  twelfth  day  of  May,  1874,  the  said  circuit  court 
rendered  a  judgment  against  said  Rock  for  the  amount 
of  the  note,  interest  and  costs.  The  judgment  was  by 
default,  and  recited  that  the  defendant  therein  "had 
received  due  and  legal  notice  of  the  pendency  of  the 
action  by  publication."  No  reference  is  made  to  the 
attachment  in  the  record  entry.  It  was  a  personal 
judgment  in  the  same  form  as  would  have  been  proper 
if  the  defendant  in  the  action  had  been  personally  served 
with  an  original  notice.  The  record  was  read,  approved 
and  signed  by  the  judge  in  open  court,  December  7, 
1874.  A  general  execution  was  issued  on  the  judgment 
on  the  twenty-seventh  day  of  June,  1874,  directed  to  the 
sheriflE  of  Sioux  county,  who  levied  the  same  upon  the 
land  in  controversy,  and  the  other  tract  above  men- 
tioned, and  sold  the  same  to  Hall  &  Woodward,  plaintiffs 
in  execution,  and  delivered  to  them  a  certiiicate  of 
purchase.  At  the  expiration  of  one  year  allowed  for 
redemption,  a  sheriff 's  deed  was  executed  and  delivered 
to  Hall  &  Woodward,  the  purchasers.  The  defendant 
claims  title  under  this  judgment,  levy  and  sale. 

The  personal  judgment  was  absolutely  void.  It 
should  have  been  in  rem  only,  and  should  have  directed 
the  sale  of  the  attached  property.  A  personal  judgment 
rendered  against  an  absconding  and  non-resident  debtor. 
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Qpon  service  by  publication,  is  absolutely  void,  and  a 
sale  of  real  estate  thereunder  is  unauthorized  and  illegal. 
Such  a  service  invests  the  court  with  power  and  juris- 
diction to  appropriate  property  over  which  jurisdiction 
has  been  acquired  by  attachment  or  otherwise.  Lutz  v. 
Kelly ^  47  Iowa,  307;  Smith  v.  OrifflUy  69  Iowa,  409. 
The  last  case  is  identical  with  the  case  at  bar.  The 
action  was  aided  by  attachment,  which  was  levied  upon 
the  land  ;  service  was  made  by  publication  only ;  a  per- 
sonal judgment  was  rendered  against  the  defendant,  on 
which  the  land  was  sold  ;  and  it  was  held  that  the  judg- 
ment was  void  for  want  of  jurisdiction  ;  and  the  sale  of 
the  land  thereunder  was  also  void,  and  the  judgment 
was  set  aside,  and  the  sale  canceled  at  the  suit  of  the 
defendant  in  execution  against  the  heirs  of  a  grantee  by 
deed,  with  covenant  of  general  warranty  from  the  pur- 
chaser at  the  sheriff's  sale.  Following  the  above  cases, 
and  others  which  might  be  cited,  it  must  be  held  that 
the  judgment  and  sale  relied  upon  by  the  defendant  in 
this  case  are  void,  and  are  no  defense  to  the  plaintiff's 
action. 

IV.    It  is  insisted  by  counsel  for  the  defendant  that 

the  plaintiff  was  charged  with  notice  of    defendant's 

4.  THBsame-    ^^8^^*®   ^7  *  Tecital  iu  the  sheriff's   deed, 

Ifii^ifi^S* ^'  which  is  as  follows:      "And  whereas,  the 

sale  Dy  re-  ' 

uTideeS®''  ^^^^  Nicholas  Jongewaard,  as  sheriff  afore- 
said, in  pursuance  of  the  notice  of  sale 
aforesaid,  in  conformity  to  law,  and  by  virtue  of  said 
execution,  and  the  written  notice  of  the  defendant  that 
he  elected  to  have  said  real  estate  sold  subject  to 
redemption,"  etc.  It  is  claimed  that  the  recital  that 
Rock  gave  the  sheriff  written  notice  to  sell  subject  to 
redemption  cured  any  defect  in  the  prior  proceedings, 
so  as  to  charge  the  plaintiff  with  notice,  and  defeat  her 
title.  It  does  not  appear  that  there  was  any  such 
notice,  except  by  the  above  recital.  The  claim  that  it 
cured  and  made  valid  the  void  judgment  and  sale  is,  we 
think,  giving  this  mere  recital  as  to  the  proceedings 
attending  the  levy  and  sale  too  much  significance.    It 
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would  be  an  attempt  to  make  a  void  judgment  valid  by 
an  act  of  the  defendant  thereto,  having  no  reference  to 
the  judgment. 

V.  After  the  evidence  in  the  case  was  introduced, 
the  defendant  filed  an  amendment  to  her  answer  by  way 
.  „  of  a  plea  in  abatement,  in  which  she  set 

B.  Thb  same: 

■absequent     forth  that  the  clerk  of  the  Plymouth  circuit 

nanoprotano  --in 

J^dgmenun  court  failed  to  enter  a  judgment  in  rem 
Sof  i^^^rties.  fl^ii^st  the  property  in  question,  and  that 
judgment  was  actually  rendered  against  the 
real  estate  described  in  the  petition  in  this  action.  It 
was  further  averred  in  the  said  amendment  that  Hall  & 
Woodward  had  commenced  an  action  in  said  court, 
demanding  that  the  clerk  be  ordered  to  enter  th  e  said 
judgment  in  the  judgment  record  of  said  court  as  of  the 
date  at  which  the  same  was  rendered,  to- wit.  May  12, 
1874.  A  demurrer  to  this  amendment  to  the  answer 
was  overruled,  and  the  final  hearing  of  the  cause  was 
postponed  until  said  action,  upon  which  the  plea  in 
abatement  was  founded,  could  be  determined.  After- 
wards the  said  suit  was  determined,  and  the  defendant 
presented  a  record,  from  which  it  appears  that  notice  of 
the  action  was  served  upon  said  Rock  by  publication, 
and  that  upon  default  a  nunc  pro  tunc  judgment  was 
rendered  against  him,  being  a  judgment  in  rem.  It  is 
claimed  that  this  nunc  pro  tunc  judgment  is  a  good 
defense  to  the  plaintiff's  action,  We  think  it  cannot 
have  that  effect,  for  reasons  which  may  be  very  briefly 
stated:  (1)  Rock  had  no  interest  in  the  land  when 
the  supplemental  action  was  commenced,  and  service 
upon  him  by  publication  was  not  authorized  by  law. 
Code,  sec.  2618.  He  had  parted  with  all  claim  to  the 
land  by  his  conveyance.  ( 2 )  The  proceeding  was  not 
for  the  purpose  of  correcting  a  mistake  in  a  judgment. 
It  was  an  attempt  to  substitute  a  judgment  in  rem  in 
place  of  a  personal  judgment  rendered  some  twelve 
years  before  that  time,  and  read  and  approved  and 
signed  by  the  judge  who  presided  in  the  court  at  the 
time.  (3)  The  plaintiff  herein  was  not  made  a  party  to 
the  nunc  pro  tanc  proceediDg,  and  her  rights  are  in  no 
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manner  affected  by  it.  In  our  opinion,  the  decree  of 
the  district  conrt  cannot  be  sustained. 

VI.    The  defendant  averred  in  her  answer  that  she 
had  paid  all  of  the  taxes  on  the  land  in  controversy 
8l  taxm:  pay.    from  the  time  of  the  conveyance  thereof  to 
claim  of  tiue  her.     Her   answer   is  in   the    nature  of  a 
OT^Tiandire-  cross-bill,  and    demands  that  her  title  be 
*^^^^*  quieted,  and  for  such  other  and  further  relief 

as  the  court  may  adjudge  to  be  just  and  equitable  in  the 
premises.  Under  this  prayer  she  is  entitled  to  be  reim- 
bursed for  the  taxes  paid  by  her,  with  six  per  cent, 
interest  thereon  from  the  time  of  the  respective  pay- 
ments, and  the  decree  should  provide  that  the  same 
shall  be  a  lien  upon  the  land.  Evidence  was  introduced 
showing  the  amount  of  said  taxes,  which  will  be  found 
on  page  forty-one  of  appellant's  abstract. 

Reversed. 


Jones  v.  Blumenstein  et  ah  frssi 

W    497 

1.     Appeal:  amount  involved:  interest  in  real  estate:  ooii-  ^  ew 

LATERAL  CONTROVERSIES.    An  action  to  quiet  title  as  against  a  77  sai 

sheriff's  deed,  on  the  ground  that  th^  property  was  plaintiff's  ^  ^ 

homestead,  *'  involves  an  interest  in  real  estate/'  and  therefore  this  114  442 

court  has  jurisdiction  of  an  appeal  without  a  certificate,  regardless  '77  361 

of  the  amount  involved ;  and  controversies  between  the  appellant  '^ 
and  other  defendants,  being  incident  to  the  main  issue,  must  fol- 
low the  appeal,  regardless  of  the  amount  involved  in  such  con- 
troversies. 

8.  Homestead:  abandonment:  evidence.  What  other  persons 
may  have  said  as  to  the  intention  of  the  owner  of  a  homestead  to 
return  to  it,  and  what  one  who  purchases  it  at  execution  sale 
believes  about  it  when  he  purchases,  cannot  be  admitted  in  evi- 
dence against  the  owner  to  prove  an  abandonment. 

8.  Judgment:  capacity  of  plaintifv:  estoppel.  Where  an 
executor  takes  judgment  in  his  own  name  on  an  account  due  to  the 
estate,  and  he  collects  the  amount  thereof,  and  for  a  legal  reason 
he  is  required  to  refund  the  money,  he  is  estopped  from  question- 
ing the  judgment  for  the  purpose  of  avoiding  personal  liability  for 
the  money  received. 
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4.  Homestead:  abandonment:  what  is  not.  The  absence  of  a 
widow  from  her  homestead  for  eight  months  to  live  with  and  visit 
her  daughter,  and  care  for  her  during  confinement,— the  property 
in  the  meantime  being  rented,  but  the  owner's  furniture  being 
left  therein,  except  such  articles  as  she  desired  to  take  with  her  for 
use, — does  not  constitute  an  abandonment,  in  the  absence  of  any 
evidence  of  her  intention  not  to  return.  (See  cases  cited  in  opin- 
ion.) 

6.     :  CBASiNa  to  bb  head  of  family  :   what  is   not.     A 

widow  occupying  a  homestead  does  not  cease  to  be  the  head  of 
the  family,  and  therefore  lose  her  right  to  the  homestead,  by  the 
fact  that  her  married  daughter  and  her  husband  are  taken  into  the 
house  and  reside  with  her. 

6.     :  purchase  at  sheriff's  sai^  :  caveat  emptor  :  estoppel. 

One  who  purchases  a  homestead  during  the  owner's  absence^ 
knowing  that  it  has  long  been  the  homestead,  and  that  the 
owner  has  left  a  part  of  her  furniture  in  the  house,  cannot 
claim  that  he  was  so  misled  by  her  absence  as  that  she  should  be 
estopped  from  asserting  her  homestead  right.  The  doctrine  of 
caveat  emptor  applies  to  such  a  purchase.  (See  opinion  for  cita- 
tions.). 

7.     :     execution    sale    vacated:     purchaser's    right    as 

against  execution  creditors.  Where  a  homestead  was  sold  in 
satisfaction  of  judgments  which  were  not  liens  on  it,  and  the  sale 
was  vacated,  the  purchaser  was  not  entitled  to  have  assigned  to 
him  the  judgments  which  were  paid  with  the  purchase  money,  but 
he  was  entitled  to  have  the  money  refunded  to  him,  with  interest, 
by  the  judgment  creditors  who  received  it.    (  See  Code,  sec.  8090.) 

Appeal  from  Washington  District  Court. — Hon.    D. 

Ryan,  Judge. 

Piled,  May  13,  1889. 

The  plaintiff,  being  the  owner  in  fee  of  certain 
adjoining  lots,  not  exceeding  five  hundred  dollars  in 
value,  asks  to  be  quieted  in  her  title  thereto,  as  against  a 
sheriff's  sale  and  deed  thereof  to  defendant  Blumenstein, 
on  an  execution  against  her  in  favor  of  one  John  Reisman. 
She  asks  this  relief  on  the  grounds  that  the  property 
was  and  is  her  homestead.  The  defendant  Blumenstein 
denies  that  the  property  vs^as  or  is  her  homestead,  and 
alleges  that,  if  it  ever  was,  she  abandoned  it  before  the 
sale  to  him  ;  that  due  notice  of  said  sale  was  given,  and 
that  he  purchased  in  good  faith,  and  without  any  knowl- 
edge that  plaintiff  had  or  claimed  a  homestead  in  the 
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property ;  wherefore  he  says  she  is  estopped  from  now 
asserting  such  claim,  and  asks  for  possession,  and  that 
he  be  quieted  in  his  title.  The  defendant  Blumenstein, 
by  way  of  cross-petition,  makes  Ellen  Reisman,  execu- 
trix of  the  estate  of  John  Reisman,  deceased,  and 
William  Singleman,  defendants ;  and  alleges  that  $72.85 
of  the  money  paid  by  him  as  the  purchase  price  of  said 
property  was  received  by  John  Reisman,  deceased,  and 
$44.06  by  William  Singleman,  as  judgment  creditors  of 
the  plaintiff ;  wherefore  he  prays  that,  in  case  said  sale 
and  deed  are  set  aside,  he  recover  from  said  parties, 
respectively,  the  sum  paid  to  them,  with  six  per  cent, 
interest,  from  October  31,  1885,  with  costs.  Singleman, 
answering,  admits  that  he  received  sixteen  dollars  of 
said  money  on  his  own  account  against  the  plaintiff,  and 
about  eighteen  dollars  on  a  claim  against  her  in  favor  of 
the  estate  of  William  Voss,  and  that  the  eighteen  dol- 
lars has  been  paid  out  in  the  settlement  of  said  estate. 
Ellen  Reisman,  executrix,  etc.,  answers,  admitting  that 
she  is  executrix,  and  denying  the  other  allegations  of 
the  cross-petition.  She  alleges  that  William  Singleman 
received  sixty  dollars  of  said  purchase  money,  and  that 
twenty  dollars  is  in  the  hands  of  the  clerk  of  the  court ; 
wherefore  she  asked  to  be  dismissed,  or,  if  held  liable, 
that  William  Singleman  for  himself,  and  as  adminis- 
trator of  the  estate  of  Voss,  be  required  to  pay  his  pro 
rata  share.  On  the  final  hearing,  decree  was  entered 
setting  aside  the  sale  and  deed  to  Blumenstein,  and  the 
satisfaction  of  the  judgments,  and  ordering  that  the 
judgments  not  belonging  to  Blumenstein  be  assigned 
and  transferred  to  him  by  the  clerk  of  the  court ;  that 
the  plaintiff  pay  five  dollars  of  the  costs ;  that  Singleman 
and  Reisman  each  pay  all  costs  made  by  them ;  and  that 
Blumenstein  pay  all  other  costs;  to  which  decree  all 
the  parties  at  the  time  duly  excepted,  and  the  defend- 
ant Blumenstein  perfected  his  appeal  to  this  court. 
Singleman  and  Reisman  each  moved  to  dismiss  the 
appeal,  on  the  grounds  that  the  amount  in  controversy 
between  them,  respectively,  and  the  appellant  does  not 
exceed  one  hundred  dollars,  and  because,  as  between 
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them  and  appellant,  no  interest  in  real  property  is 
involved,  and  no  question  has  been  certified  for  the 
opinion  of  this  court. 

(7.  C  Patterson^  for  appellant  Blumenstein. 

Dewey  &  Eicher^  for  Susan  Jones  and  William 
Singleman,  appellees. 

(7.  J.  Wilson^  for  Ellen  V.  Reisman,  executrix, 
appellee. 

Given,  C.  J. — I.  The  motion  to  dismiss  the  appeal 
must  be  overruled.    The  case  ''involves  an  interest  in 

real  estate.''  The  plaintiff  and  defendant 
amount  in-  Blumeusteiu  each  claim  title  to  the  property 
tereat  in  real    in  questiou,  and  each  asks  to  be  quieted  in 

estate :  ool-  t.  7  -x 

troverei^'     that  title.     The  controversy  as  to  the  defend- 
ants Singleman  and  Reisman  is  incident  to 
the  main  issue,  and  must  follow  the  appeal. 

II.  On  the  hearing,  objections  were  made  by  plain- 
tiff to  certain  parts  of  the  testimony  of  defendants 
«  homestkad:    Blumeusteiu  and  Singleman,  wherein  they 

men°1^evi-      Stated  what  other  persons  had  said  as  to 
denoe.  plaintiff's  not  intending  to  return  to  the 

property  at  the  time  she  went  to  North  English,  and  as 
to  what  Blumenstein  believed  about  it  when  he  pur- 
chased. These  statements  did  not  purport  to  have  been 
made  by  the  plaintiff  to  third  persons,  and  were  there- 
fore inadmissible,  and  the  objections  were  well  taken. 

III.  Singleman  testified,  subject  to  objection,  that 
$16.12  of  his  judgment  against  the  plaintiff  was  on  his 
,  T .      individual  account,  and  $18.89  on  account 

piSnuf?*^'  was  due  to  the  estate  of  Voss.  If,  as  indi- 
estoppei.  cated  in  the  record,  Singleman  took  judg- 
ments in  his  own  name  on  both  accounts,  the  objection 
should  be  sustained ;  for  he  will  not  now  be  permitted 
to  question  the  judgment  for  the  purpose  of  avoiding 
personal  liability  for  the  money  received,  and,  if  he  took 
separate  judgments,  they  are  the  best  evidence  of  their 
respective  amounts. 
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IV.     The  right  of  plaintiff  to  be  quieted  in  her  title 
and  possession  depends  entirely  upon  whether  it  was 
1  Homestead  :    ^^^  homestead  at  the  time  of  the  sale  to 
m^iTtl  whatte  Blumenstein.     It  appears   from  the    testi- 
'^*-  mony   that   the    plaintiff    purchased    the 

property  about  the  tenth  of  February,  1871,  and  resided 
there  with  her  husband  until  his  death,  March  8,  1871  • 
that  she  continued  to  reside  thereon  up  to  August,  1886 
— her  son-in-law  and  daughter  residing  with  her  for 
some  time  prior  to  August,  1885,  they  living  together  as 
one  family ;  that  in  August,  1885,  Mr.  Nettifee,  the 
son-in-law,  having  found  employment  at  North  English, 
moved  to  that  place,  the  plaintiff  going  with  them,  to 
be  with  her  daughter  during  confinement ;  that  they 
remained  there  about  eight  months,  when  she  and  her 
daughter  returned  to  the  property  in  question.  At  the 
time  that  plaintiff  left  for  North  English,  she  rented 
the  property  to  one  SchauflF,  leaving  part  of  her  furni- 
ture in  the  house,  and  taking  such  articles  along  as  she 
would  need.  The  plaintiff  testifies  that  it  was  her 
intention  to  make  a  visit  as  long  as  she  wanted,  and 
return  home  when  she  pleased.  Nettifee  testified  that 
he  did  not  move  to  North  English  to  stay,  but  took  his 
wife  there  so  he  could  look  after  her  during  her  sick- 
ness. There  is  an  entire  absence  of  any  testimony 
showing  that  the  plaintiff  ever  expressed  any  other 
intention  than  to  return  to  the  property  in  question. 
It  is  claimed  that,  by  taking  the  family  of  her  son-in-law 

to  reside  in  the  premises,  he,  and  not  she, 
'•  tTi^  hSS°<ff  was  the  head  of  the  family.  Had  she 
te"ot.'  "^^^  continued  to  reside  there  alone  after  her 
husband's  death,  her  right  to  hold  it  as  a 
homestead,  under  section  1989,  would  not  be  questioned. 
We  hold  that  receiving  the  family  of  her  daughter  into 
the  home,  and  living  as  they  did,  was  not  an  abandon- 
ment of  the  plaintiff's  homestead  right.  It  is  claimed 
that  her  removal  to  North  English  was  an  abandonment 
of  her  homestead.  As  already  stated,  there  is  an  entire 
absence  of  any  testimony  showing  that  the  plaintiff  ever 
expressed  any  intention  to  abandon  the  homestead,  and 
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there  is  nothing  in  the  facts  and  circnmstances  of  her 
absence  to  show  such  an  intention,  but,  on  the  contrary, 
they  indicate  an  intention  to  return  and  dwell  in  the 
property.  See  Fyffe  v.  Beers,  18  Iowa,  4 ;  Morris  v. 
Sargent  18  Iowa,  90 ;  Davis  v.  KelUy,  14  Iowa,  623 ; 
Rolib  V.  McBride,  28  Iowa,  386 ;  Shirland  v.  Bank,  65 
Iowa,  96. 

V.  It  is  also  claimed  that  as  due  notice  was  given 
of  the  sale,  and  the  defendant  Blumenstein  purchased 

,    ^^      in   good    faith  without  knowledge  of  the 

Sei'5r*iwie:  plaiutiflE 's  claim,  she  is  estopped  from 
torrJsSppei.  asserting  the  claim  to  the  homestead.  The 
doctrine  of  caveat  emptor  applies  to  purchas- 
ing at  sheriff's  sales.  Hamsmith  v.  Espy^  19  Iowa, 
444 ;  Holtzinger  v.  Edwards^  61  Iowa,  384.  Blumenstein 
shows  in  his  testimony  that  he  knew  that  the  plaintiff 
had  resided  in  the  property  for  eleven  years  previous, 
and  that  she  had  left  some  articles  there  when  she  went 
to  North  English.  We  fail  to  see  anything  in  the  acts 
of  the  plaintiff  to  justify  the  belief  that  she  had  aban- 
doned the  homestead,  or  was  in  any  wise  consenting  to 
the  sale  thereof,  or  the  disposition  of  the  proceeds. 

VI.  We  are  unable  to  discover  upon  what  theory 
the  court  decreed  that  the  judgments  not  belonging  to 

Blumenstein  should  be    assigned    to  him. 

7    ^""^  •    6X6011* 

'  tioii*8ai6vaca-  Haviug  Set  aside  the  sale,  it  was  proper  to 
er'8  right  as     Set  asidc  the  Satisfaction  of  the  judgments, 
cution  ored-     80  far  as  the  same  had  been  made  by  apply- 
ing the  purchase  money.     If  the  judgments 
were  not  a  lien  upon  the  property  in  question  because 
of  its  being  a  homestead,  and  that  fact  was  unknown  to 
Blumenstein,  he  has  a  right  to  have  Singleman  and 
Reisman  refund  the  purchase  money  received  by  them, 
under  the  provisions  of  section  3090  of  the  Code. 

The  decree  of  the  district  court  is  affirmed  in  all 
respects,  except  in  so  far  as  it  orders  an  assignment  of 
the  judgments  to  Blumenstein ;  and,  as  there  was  no 
finding  as  to  the  amount  of  purchase  money  received  by 
Beisman  and  by  Singleman,  the  case  will  be  remanded 
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for  further  hearing  as  to  said  amounts,  and  for  judg- 
ments against  Reisman  and  against  Singleman  in  favor 
of  the  defendant  Blumenstein,  for  the  amounts  which 
it  may  be  found  they  respectively  received,  with  six 
per  cent,  interest  and  increased  costs ;  the  defendant 
Blumenstein  to  pav  the  costs  of  this  appeal. 

Modified  akd  Af£*ibmed. 


LuoB  V.  Moorehead  ^  aZ. 

1.  Chattel  Mortgage  of  G-rowing  Crops:  msuFFicisNT  descrip- 
tion :  ACTUAL  notice  TO  PURCHASER  OF  LAND.  The  Owner  of  land, 
after  mortgaging  his  growing  crops,  sold  the  land,  while  the  crops 
were  still  growing,  to  plaintiff,  and  then  took  a  lease  of  the  land 
from  her.  Conceding  that  the  description  of  the  property  in  the 
mortgage  was  so  indefinite  that  the  record  of  it  did  not  impart 
constructive  notice  to  third  persons,  yet,  since  it  appears  that 
plaintiff  had  actual  knowledge  of  it,  and  of  the  property  which  it 
was  designed  to  cover,  held  that  the  claim  of  the  mortgagee  to 
the  crops  was  good  as  against  her.    (See  opinion  for  cases  cited.) 

d.      :    notice   to    PURCHASER   OF    LAND:    EVIDBNOB.      To   prove 

actual  notice  to  the  plaintiff,  in  such  case,  of  the  mortgage  in 
question,  defendant  was  permitted  to  introduce  in  evidence  several 
mortgages  executed  by  the  mortgagor,  to  persons  not  parties  to 
the  action,  for  crops  grown  on  the  land.  Held  that  in  this  there 
was  no  error,  because  the  evidence  tended  to  show  that,  during 
the  negotiations  resulting  in  the  conveyance  to  plaintiff,  she  was 
fully  advised  of  such  mortgages,  and  of  the  uses  to  which  the 
crops  were  devoted  ;  wherefore  the  mortgages,  and  what  was  said 
about  them  during  the  negotiations,  became  material. 

Appeal  from  Harrison  District  Court. — Hon.  G-eobge 

W.  Wakefield,  Judge. 

Filed,  May  13,  1889. 


77  m\ 

115    448| 
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Action  to  recover  the  value  of  certain  com  alleged 
to  have  been  wrongfully  converted  by  defendant  George 
P.  Moorehead  to  his  own  use.  R.  B.  Hillis  intervened. 
There  was  a  trial  by  jury,  and  a  verdict  in  favor  of 
defendant  as  against  the  plaintiff,  and  in  favor  of  the 
intervener  as  against  defendant.  Judgment  was  ren- 
dered in  accordance  with  the  verdict.    Plaintiff  appeals. 

H.  H.  Roadifer  and  J.  W.  Barnhart^  for  appellant. 

8.  H.  Cochran^  for  appellee. 

Robinson,  J. — On  the  third  day  of  April,  1886,  Ira 
E.  Lake  executed  and  delivered  to  defendant  Moorehead, 
to  secure  the  payment  of  a  promissory  note  for  two  hun- 
dred dollars,  a  mortgage  upon  certain  stock,  and  also 
upon  '*all  crops  growing  and  to  be  grown  on  the  west 
half  of  the  northwest  quarter  of  section  nine,  township 
eighty-one,  range  forty-one.  At  that  time  Lake  owned 
the  land  described,  and  had  planted  eight  or  ten  acres 
of  it  to  wheat.  Between  the  eighth  and  sixteenth  days 
oif  May,  1886,  he  planted  thereon  the  com  from  which 
the  crop  in  controversy  grew.  On  the  eighteenth  day  of 
May,  1886,  he  sold  and  conveyed  the  land  to  plaintiff, 
and  received  from  her  a  lease  of  the  same  and  other  land 
for  the  term  of  three  years.  Of  the  rents  provided  for 
by  the  lease  four  hundred  dollars  was  due.  and  payable 
on  the  first  day  of  February,  1887,  but  has  not  been 
paid.  Lake  delivered  to  Moorehead,  to  pay  the  indebt- 
edness secured  by  the  mortgage  to  him,  about  or  during 
the  month  of  January,  1887,  six  hundred  and  ninety- 
seven  bushels  of  corn  raised  during  1886  on  the  land  last 
described  in  the  Moorehead  mortgage,  and  eighty-five 
bushels  raised  on  the  other  land  described  in  the  lease, 
to- wit,  the  east  half  of  said  quarter  section.  Intervener 
Hillis  held  a  mortgage  on  all  corn  grown  on  the  land 
described,  and  claimed  and  recovered  judgment  for  the 
eighty-five  bushels  of  corn  raised  thereon  and  delivered 
to  Moorehead  as  aforesaid.     On  a  former  submission  of 
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this  cause  an  opinion  based  in  part  upon  a  misapprehen- 
sion of  some  of  the  facts  involved  was  filed.  A  rehear- 
ing was  granted,  and  the  cause  has  been  again  submitted 
for  our  determination. 

I.     It  is  contended  by  appellant  that  the  mortgage 
to  Moorehead  was  void  as  to  the  corn  in  controversy  for 

0  Arm        uncertainty  of  description  ;  and  the  cases  of 
■  mo^jjw  of    Pennington  v.  Jones^  67  Iowa,  37 ;  Eagert 

ofopf -.ws^p-  ZJ.  Whitey  69  Iowa,  464 ;  and  Barr  v.  Cannon^ 

olent  descrip-  i  »  ^  v% 

noSce  to  M-  ^^  lowa  20,  are  relied  upon  as  supporting 
gbwerof  her  claim.  In  the  case  first  named  the 
description  in  the  mortgage  was  *' about  fifty 
acres  of  wheat ;  •  twenty  acres  of  oats  ;  also  twelve  acres 
of  barley,  and  twenty  acres  of  com  ;  also  two  acres  of 
buckwheat,  to  be  sown  and  raised  on  the  land  leased  of 
Barber,  McDowell  &  Co.''  This  court  held  the  descrip- 
tion insuflicient  as  against  third  persons  because  the 
mortgage  did  not  state  that  the  crops  were  to  be  grown 
on  the  leased  premises,  nor  that  all  the  crops  to  be  grown 
for  a  specified  number  of  years  were  mortgaged.  In  the 
second  case  named,  the  mortgage  described  the  property 
as  "all  and  the  entire  crop  of  flax  and  wheat  and  other 
grain  or  produce  raised  on  the  east  half,"  etc.  The 
description  was  held  to  be  too  indefinite  and  uncertain 
because  it  did  not  describe  or  refer  to  crops  growing  when 
the  mortgage  was  executed,  and  for  the  further  reason 
that  it  did  not  appear  when  the  crops  were  "raised." 
In  the  third  case  cited,  the  property  described  was  "all 
the  grain,  oats,  wheat,  flax  and  corn  raised"  on  certain 
land.  The  description  was  held  to  be  insufficient  because 
it  failed  to  state  the  year  or  time  in  which  the  grain  was 
to  be  raised.  It  has  been  held  by  this  court  that,  where 
the  description  in  a  chattel  mortgage  is  so  indefinite  and 
uncertain  that  the  recording  thereof  will  not  impart 
constructive  notice,  yet  such  a  mortgage  is  not  void, 
but,  on  the  contrary,  is  good  as  to  all  persons  having 
actual  notice  of  its  existence,  and  the  intent  as  to  the 
property  which  it  was  designed  to  include.  Piano  Manuf^ 
Co.  V.  Griffith^  75  Iowa,  102 ;  Olapp  v.  Trohridge^  74 
Vol.  77—24 
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Iowa,  650 ;  Cummings  v.  Tovey,  39  Iowa,  195.  The 
mortgage  in  this  case  described  "all  crops  growing  and 
to  be  grown"  on  the  land  specified.  The  description 
was  much  more  accurate  than  those  in  the  cases  relied 
upon  by  appellant.  The  evidence  tended  to  show  that 
she  had  actual  knowledge  of  the  mortgage,  and  that  it 
was  designed  to  cover  the  crop  in  controversy  when  she 
purchased  the  place  and  executed  the  lease  to  Lake, 
and  the  jury  were  authorized  to  find  that  such  was  the 
fact.  The  corn  which  produced  that  crop  was  growing 
when  the  purchase  from  Lake  was  effected  by  appellant. 
Under  these  circumstances,  the  mortgage  was  good 
against  appellant,  even  if  it  be  conceded  that  the  descrip- 
tion was  defective,  but  that  we  do  not  determine. 

II.  Complaint  is  made  that  defendant  was  per- 
mitted to  introduce  in  evidence  several  mortgages  exe- 
g  :  notice    ^uted  by  Lake  to  persons  not  parties  to 

JJKnd^*"*'  this  action,  for  crops  grown  on  the  land 
eyidence.  leased  by  him  from  appellant  during  the 
year  1886,  and  for  other  property.  Some  of  the  evidence 
tended  to  show  that  during  the  negotiations  which 
resulted  in  the  conveying  of  that  land  to  appellant,  her 
agent  in  the  transaction  was  furnished  with  a  statement 
showing  the  indebtedness  of  Lake,  the  mortgages  he  had 
given,  and  the  names  of  the  mortgagees,  and  that 
appellant  had  full  knowledge  of  such  mortgages  and  of 
the  uses  to  which  the  crops  were  devoted.  In  view  of 
these  facts,  it  was  proper  to  prove  what  was  said  about 
the  mortgages  while  the  negotiations  were  being  had. 
The  mortgages  in  question  were  so  far  made  a  part  of 
the  negotiations  that  their  introduction  in  evidence  was 
proper. 

III.  The  mortgage  of  intervener  Hillis  was  recorded 
in  the  chattel  mortgage  records.     The  sufficiency  of  the 

s^MK  88  num-   description  is  not  questioned,  but  it  is  urged 
^^  ^-  that  the  record  thereof  did  not  impart  con- 

structive notice  to  appellant,  therefore  that  she  is 
entitled  to  recover  the  value  of  the  corn  raised  on  the 
east  eighty,  which  was  mortgaged  to  intervener.     But 
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the  evidence  shows  without  contradiction  that  her  attor- 
ney examined  the  chattel  mortgage  records  before  her 
transaction  with  Lake  was  closed,  and  stated  to  her  "  the 
tenor  and  effect  of  the  chattel  mortgages."  That  she 
had  actual  notice  of  the  mortgage  to  Hillis  cannot  be 
seriously  questioned.  The  verdict  and  judgment  as  to 
the  property  included  therein  was  correct  as  to  appellant. 
IV.  Other  questions  presented  by  argument  of 
counsel  need  not  be  determined.  We  reach  the  same 
conclusion  which  was  announced  on  the  first  submission, 
although  on  a  somewhat  different  statement  of  facts. 

Affirm  j^D. 
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Francis  v.  Wallace  et  al.  jiS  ^ 

77      873 

Statute  of  Iiimitations :  fraud  in  ouabdian's  deed  :  when  dib-  ^^  ^ 
OOVBBED.  Fraud  in  the  conveyance  of  a  minor*8  land  by  his  guar- 
dian, under  order  of  court,  is  presumed  to  be  discovered  when 
the  deed  is  filed  for  record ;  and  the  ward  cannot  maintain  an 
action  to  set  it  aside,  seven  years  after  reaching  his  majority,  and 
after  it  would  otherwise  be  barred  by  the  statute  of  limitations,  on 
the  ground  that  he  did  not  sooner  discover  the  fraud.  (Compare 
Laird  v.  Kilboume,  70  Iowa,  84.) 

(373) 
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Appeal  from  Buchanan  District  Court — Hon.  John  J. 

Ney,    Judge. 

Piled,  May  14,  1889. 

Action  to  recover  the  undivided  two-thirds  of  cer- 
tain real  estate  of  which  Martin  W.  Francis  died  seized 
in  1860,  leaving  Izora  A.,  his  widow,  and  the  plaintiff, 
his  only  child.  Izora  married  the  defendant  William 
A.  Burnside,  April  6,  1865.  Bumside  was  appointed 
guardian  of  the  plaintiff, — then  seven  years  of  age, — 
and  gave  bond,  and  received  letters  of  guardianship. 
On  .Fune  6,  1865,  such  proceedings  were  then  and  thereto- 
fore had  in  the  county  court  that  said  court  ordered  that 
W.  A.  Burnside  sell  and  convey  said  undivided  two-thirds 
of  said  real  estate,  in  pursuance  of  which  order  he  sold 
the  same  to  the  defendant  Lewis  Rickard,  on  the  ninth 
day  of  May,  1867,  and  executed  to  him  a  deed  therefor, 
which  deed  and  sale  were  approved,  and  the  deed  duly 
entered  of  record.  On  the  same  day  Izora  A.  Burnside 
sold  and  conveyed  her  undivided  interest  to  said 
Rickard.  Rickard  immediately  took  possession  of  the 
whole  of  the  land,  and  the  same  has  been  continuously 
held  by  him  and  his  grantees  ever  since.  The  plaintiff 
came  of  age  in  1879.  He  left  Iowa  in  1867,  since  which 
he  has  resided  in  Fresno  county,  California.  He  alleges 
that  his  mother  and  Burnside  always  told  him  he  had  no 
property  in  Iowa,  and  that  he  never  knew  to  the  con- 
trary until  within  a  few  months  before  the  bringing  of 
suit.  He  also  alleges  that  the  proceedings  in  the 
county  court  for  the  sale  of  said  lands  were  fraudulent 
and  void  because  no  notice  thereof  was  ever  served  on 
him,  and  no  guardian  ad  litem  was  ever  appointed  to 
defend  said  proceedings  for  him ;  that  no  bond  was  ever 
given  for  the  proceeds  of  the  sale,  and  that  all  said  pro- 
ceedings were  fraudulent,  void  and  illegal ;  that  each  of 
the  grantees  took  their  deeds  with  notice  of  such  fraud; 
and  that  he  had  no  knowledge  thereof  until  a  few  weeks 
before  the  bringing  of  this  action.  The  defendants 
Wallace  and  Burlingham,  answering,  admit  that  Martin 
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W.  Francis  died  intestate,  seized  of  the  real  estate 
named,  leaving  Izora  A.  Bumside,  his  widow,  and  plain- 
tiff, his  only  child ;  that  the  plaintiff's  interest  in  said 
real  estate  was  sold  to  Lewis  Rickard,  as  alleged,  and 
that  said  Rickard  and  his  grantees  have  ever  since  occu- 
pied the  same.  They  allege  that  plaintiff's  cause  of 
action  is  barred  by  the  statute  of  limitations,  and  set  up  at 
length  the  proceedings  in  the  county  court,  and  ask 
that  defendant  Wallace  be  quieted  in  his  title.  On 
final  hearing,  decree  was  entered  dismissing  the  plain- 
tiff's petition,  and  confirming  title  to  the  land  in  the 
defendant  Wallace,  and  judgment  and  execution  for 
costs  against  the  plaintiff,  to  all  of  which  the  plaintiff 
duly  excepted,  and  from  which  he  appeals  to  this  court. 

• 

Woodward  &  GooTc^  for  appellant. 

(7.  E.  Ransier^  for  appellees. 

Given,  C.  J. — This  right  of  action  accrued  to  the 
plaintiff,  if  at  all,  in  1867.  The  plaintiff,  then  being  a 
minor,  he  had,  under  section  2535.  of  the  Code,  one  year 
after  attaining  his  majority  within  which  to  commence 
the  action.  He  attained  his  majority  in  1879,  but  did 
not  commence  this  action  until  the  fourth  day  of 
August,  1886.  It  is  claimed  that  this  is  an  action  for 
relief  on  the  ground  of  fraud,  and  that  the  cause  of 
action  shall  not  be  deemed  to  have  accrued  until  the 
fraud  complained  of  was  discovered  by  the  plaintiff, 
which  he  alleges  was  not  until  a  few  months  prior  to  the 
commencement  of  this  action.  The  fraud  complained 
of  is  the  deed  from  Burnside,  as  guardian,  to  Rickard, 
which  was  filed  for  record  and  recorded  May  9, 1867.  The 
case  is  within  the  ruling  in  Laird  v.  Kilbourne^  70  Iowa, 
84,  wherein  the  court  says:  ''The  fraud  will  be  discovered 
when  the  fraudulent  act  is  revealed, — made  known  to 
the  party  aggrieved.  Notice  or  knowledge  of  the  act  is 
a  discovery  of  the  fraud.  The  act  which  is  the  very 
foundation  of  the  fraud  alleged  in  this  case — indeed, 
which  itself  constitutes  the  fraud  complained  of — was 
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the  deed  of  Kilbourne  to  his  wife.  Plaintiff  is  charge- 
able with  notice  of  this  act  by  the  record  of  the  deed." 
See,  also,  cases  cited.  We  think  it  appears  very  clearly 
that  plaintiff's  cause  of  action  is  barred  by  the  statute 
of  limitations.  It  is  therefore  unnecessary  to  notice 
the  other  points  in  the  record.  The  decree  of  the  dis- 
trict court  dismissing  plaintiff's  i>etition  and  confirming 
title  to  the  land  in  the  defendant  R.  F.  Wallace,  and 
judgment  and  execution  for  costs  against  the  plaintiff, 
are  Affirhisd. 
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Insuranoe :  no  proof  of  loss  :  waiver  :  byidencr.  In  this  action 
on  a  policy  of  insurance  against  damage  by  lightning,  it  appears 
that  there  was  no  proof  of  loss  (see  same  case,  71  Iowa,  837),  but 
plaintiff  alleged  a  waiver  of  such  proof,  but  the  evidence  (see 
opinion )  does  not  tend  to  establish  such  waiver,  but  the  contrary. 
Held  that  the  court  erred  in  refusing  to  direct  a  verdict  for 
defendant. 


Appeal  from   Boone   District    Court. — Hon.    D.    R. 

HiNDMAN,  Judge. 

Filed,  May  14,  1889. 

This  is  an  action  npon  a  policy  of  insurance  against 
loss  by  fire  and  lightning.  The  case  is  before  this  court 
for  the  second  time.  See  71  Iowa,  337.  Since  the 
former  appeal  there  was  a  trial  by  jury,  verdict  and 
judgment  for  plaintiff,  and  defendant  appeals. 

Cole^  McVey  &  Clark  and  E.  L.  Oreeriy  tor 
appellant. 

S.  JR.  Dyer  J  for  appellee. 

Given,  C.  J.— On  the  former  appeal  this  court 
held  that  the  evidence  failed  to  show  any  proof  of  loss, 
and  that  the  evidence  tending  to  show  a  waiver  of  such 
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proof  on  the  part  of  the  defendant  should  have  been 
excluded,  as  there  was  no  allegation  in  the  petition  that 
proofs  of  loss  were  waived.  The  only  change  in  the 
state  of  the  issues  since  the  former  appeal  is  that  the  plain- 
tiflF,  by  amendment,  alleges  that  the  defendant  waived 
notice  and  proof  of  loss,  and  in  support  thereof  on  the 
trial  introduced  in  evidence  a  letter  dated  September  5, 
1885,  from  the  secretary  of  the  defendant  company  to 
the  plaintiff.  It  is  claimed  in  behalf  of  plaintiff  that 
the  defendant,  having  received  the  statements  of  E. 
Eat  wood,  Alf.  L.  Torblom  and  E.  A.  Warren,  did  by 
said  letter  of  September  5  waive  any  further  proof  of 
notice  and  loss.  The  letter  is  as  follows  :  *'  Your  favor 
of  second  inst.  just  received,  and  I  must  confess  to  a 
feeling  of  surprise  that  you  do  not  consider  the  matter 
of  your  claim  already  settled.  We  sent  a  representative 
to  your  place  in  your  interests  as  well  as  those  of  the 
company.  The  evidence  gathered  by  him  while  there 
seemed  to  us  most  conclusive,  and  to  our  minds  proof 
beyond  a  doubt  that  the  animal  died  from  milk  fever, 
and  had  not  been  stricken  or  injured  by  lightning.  You 
have  the  right  to  reopen  this  matter,  and  make  proofs 
of  loss,  in  which  you  must  establish  the  fact  that  death 
was  caused  by  lightning ;  that  you  fully  sustain  your 
claim  by  your  own  statement  under  oath,  substantiated 
by  the  sworn  evidence  of  your  neighbors,  who  must  be 
also  freeholders."  Following  the  former  ruling  in  this 
case,  we  must  say  that  there  was  no  proof  of  loss,  as 
required  by  the  policy.  There  being  no  other  evidence 
of  waiver  than  the  letter  of  September  6,  we  think  that 
that  letter  does  not  only  not  waive  proofs  of  loss,  but 
advises  the  plaintiff  of  her  right  to  reopen  the  matter 
and  make  proofs  of  loss,  and  informs  her  what  must 
be  established  thereby.  See  Cornett  v.  Insurance  Co.^ 
67  Iowa,  388.  The  time  for  proving  loss  had  not 
expired  at  the  date  of  this  letter.  There  being  no  evi- 
dence that  proof  of  loss  was  made  or  waived,  the 
plaintiff  was  not  entitled  to  recover,  and  the  court  erred 
in  not  sustaining    the  defendant's  motion  for  verdict. 

Reversed. 
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Simmons  et  al.  v.  Hill  et  al. 

Vendor  and  Vendee  :  bbscisston  of  contraot  :  failure  of  tttlb. 
H.  was  in  possession  of  land  under  a  contract  of  purchase  from 
D.,  and,  representing  himself  to  be  the  owner  of  it,  he  sold  it  to 
plaintiffs,  taking  their  notes  for  the  price,  and  plaintiffs  went  into 
possession,  and  their  possession  was  never  disturbed  nor  questioned. 
T.  afterwards  became  the  owner  of  both  contracts  and  was  able, 
ready  and  willing  to  carry  out  the  contract  with  plaintiffs.  Held 
that  plaintiffs  could  not  have  their  contract  rescinded  on  the 
ground  of  the  false  representations  of  H.  as  to  ownership,  since 
they  had  suffered  no  injury  therefrom. 

Appeal  from    WrigM  District   Court. — Hon.   S.    M. 

Weaver,  Judge. 

Filed,  May  14,  1889. 

This  is  an  action  to  rescind  a  contract  in  writing  for 
the  sale  of  real  estate,  and  to  enjoin  the  transfer  and 
collection  of  certain  promissory  notes  given  under  it, 
on  the  grounds  that  the  contract  and  notes  were  pro- 
cured by  false  and  fraudulent  representation.  The  case 
was  submitted  to  the  court,  and  there  was  a  decree  for 
defendants.     Plaintiffs  appeal. 

J.  C.  Raymond^  for  appellants. 

Nagle  &  Birdsall^  for  appellees. 

Given,  C.  J. — I.  The  representation  alleged  is  that 
the  defendant  Jesse  Hill,  for  the  purpose  of  defrauding 
the  plaintiffs,  falsely  and  fraudulently  represented  to 
them  that  the  land  was  his  property,  and  that  he  was 
the  sole  owner  thereof,  while  in  truth  and  in  fact,  as  he 
well  knew,  said  land  was  the  property  of  one  Philip 
R.  Dysart.  The  testimony  shows  that  at  the  time  of 
making  the  contract  with  the  plaintiffs,  Jesse  Hill  held 
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the  land  under  a  contract  of  purchase  from  Dysart,  part 
of  the  conditions  of  which  had  been  performed,  and 
part  of  which  was  to  be  performed  in  the  future,  and 
that  Hill  was  in  possession  of  the  land ;  that  upon  the 
making  of  their  contract  plaintiffs  went  into  possession, 
and  have  remained  in  possession  ever  since ;  that  the 
contract  between  Dysart  and  Hill,  and  that  between  the 
plaintiffs  and  Hill,  are  now  owned  by  defendant  Turner, 
who  is  able,  ready  and  willing  to  carry  out  the  contract 
with  the  plaintiffs. 

n.  To  entitle  the  plaintiffs  to  a  rescission  of  their 
contract  they  must  not  only  show  that  the  representa- 
tion made  was  false,  but  that  they  have  been  injured 
thereby.  The  defendants  Jesse  Hill  and  M.  M.  Turner, 
the  now  owner  of  the  contracts,  being  ready,  able  and 
willing  to  carry  out  the  contract  with  the  plaintiffs,  and 
the  plaintiffs  being  still  in  undisturbed  possession  of 
the  land,  they  have  suffered  no  injury  whatever  from 
the  representation,  and  are  not,  therefore,  entitled  to 
any  of  the  relief  demanded.  The  judgment  of  the  dis- 
trict court  is  Affikmed. 
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Appeal :  INSUFFICIENT  RECORD.    This  being  an  equity  case  for  trial   J5 191 

de  novo,  and  it  appearing  that  the  abstractfl  do  not  contain  all  the 
evidence,  and  that  the  translation  of  the  short-hand  reporter's 
notes  were  not  filed  in  the  court  below  within  six  months  after 
the  rendition  of  the  judgment,  no  trial  can  be  had  in  this  court, 
and  the  judgment  must  be  affirmed. 

Appeal    from     AllamaJcee     District     Court — Hon. 

Charles  T.  Granger,  Judge. 

Filed,  May  14,  1889. 
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This  is  an  action  in  equity  in  the  name  of  the  state 
to  enjoin  and  abate  a  nuisance  which  it  is  alleged  the 
defendants  maintained  by  the  unlawful  sale  of  intoxi- 
cating liquors.  There  was  a  hearing  upon  the  merits, 
and  a  decree  was  entered  against  the  defendan's,  and 
they  appeal. 

M.  B.  HendricJcy  for  appellante. 

Stilwell  &  Stewart^  for  appellee. 

RoTHROCK,  J. — The  abstract  of  appellants  does  not 
purport  to  be  an  abstract  of  all  the  evidence  in  the  case. 
Counsel  for  appellee  filed  an  abstract  in  which  some 
evidence  is  set  out,  but  it  is  stated  therein  that  the  two 
abstracts,  taken  together,  do  not  contain  all  the  evi- 
dence offered  or  introduced  on  the  trial.  It  also  appears 
that  the  translation  of  the  short-hand  notes  taken  by 
the  reporter  at  the  trial  was  not  filed  in  the  court  below 
within  six  months  from  the  rendition  of  the  decree. 
In  this  state  of  the  record,  the  cause  cannot  be  heard 
upon  appeal  in  this  court.  Merrill  v.  Bowe^  69  Iowa, 
653 ;  Arts  v.  CulbertsoTiy  73  Iowa,  13. 

Affirmed. 
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The  Mt-^a  Life  Insueanob  Company  v.  Hesseb  et  al.  IJi^r^ 


Judgment :  transcbipt  :  defective  index  :  subsequent  mobt- 
GAOB :  coBBECnoN  OF  INDEX :  NOTICE :  PBiOBiTT.  Defendant 
Hesser  executed  a  mortgage  on  real  estate  to  plaintiff.  Prior  to 
that  time  a  judgment  had  been  obtained  against  Hesser  in  another 
county,  and  a  transcript  sent  to  the  county  where  the  land  was, 
and  it  was  filed  and  entered  in  the  index  of  all  liens,  but  the  name 
of  the  defendant  in  the  index  was  so  written  as  to  look  more  like 
Hesse  than  Hesser ;  and  after  the  mortgagee  had  examined  the 
index  for  liens  against  Hesser  and  found  none,  and  after  the  mort- 
gage had  been  executed,  the  clerk  changed  the  name  as  it  appeared 
in  the  index  to  Hesser,  by  changing  a  curve  at  the  end  of  Hesse, 
and  which  he  thought  was  intended  for  an  r,  to  a  plain  r.  In 
an  action  to  foreclose  the  mortgage,  a  purchaser  of  the  land  under 
the  judgment  was  made  a  party,  and,  upon  the  question  of  priority, 
hetd— 

(1)  That  the  clerk  had  no  authority  to  change  the  index,  and 
that  it  must  be  regarded  as  showing  a  judgment  against 
Hesse  and  not  against  Hesser,  and  that  the  names  are  so 
dissimilar  that  one  looking  for  encumbrances  against  Heseer 
would  not  be  charged  with  notice  or  put  on  inquiry.  (See 
Thomas  v.  Deaney,  67  Iowa,  58 ;  Howe  v,  Thayer,  49  Iowa, 
154.) 

(3)  That  plaintiff  was  justified  in  relying  on  the  "index  of  all 
liens,"  and  was  not  required  to  consult  other  indexes  for 
judgments  against  the  property. 

(8)  That  the  judgment  was  not  a  lien  as  against  plaintiff  until  it 
was  entered  in  the  '4ndex  of  all  liens,"  as  required  by  Code, 
section  197 ;  and,  arguendOy  that  no  judgment  is  fiiUy  rendered 
so  as  to  operate  as  a  lien  until  it  is  entered  on  the  books  pre- 
scribed by  statute. 

(4)  That  since  plaintiff  had  no  actual  notice  of  the  judgment, 
and  no  constructive  notice  by  record,  his  mortgage  was 
superior  to  the  title  under  the  judgment. 

Appeal  from    Webster    District  Court. — Hon.   J.   L. 

Stevens,  Judge. 

Filed,  May  14,  1889. 

Action  in  chancery  to  foreclose  a  mortgage.  By 
the  decree  in  this  case,  the  title  of  the  land  was  declared 
to  be  in  one  of  the  defendants,  nnder  a  purchase  at  a 
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Bale  on  a  judgment  which  was  held  to  be  a  lien  upon  the 
land  prior  to  plaintiff 's  mortgage,  and  that  the  defendant 
held  the  land  free  from  the  lien  of  i)laintiflf  's  mortgage. 
The  plaintiff  appeals.  The  facts  of  the  case  appear  in 
the  opinion. 

Albert  E,  Clarke^  for  appellant. 

Wright  &  Farrell  and  Baker  &  Ballj  for  appellees. 

Beck.  J. — I.  The  facts  upon  which  the  decisive 
questions  in  this  case  arise  are  these:  The  mortgage 
which  plaintiff  seeks  to  foreclose  was  executed  by  J.  H. 
Hesser,  and  conveys  certain  lands  in  Webster  county. 
Before  the  execution  of  the  mortgage  a  judgment  had 
been  rendered  against  Hesser,  and  in  favor  of  one  Coost, 
and  another  by  a  justice  of  the  peace  of  Louisa  county, 
a  transcript  of  which  had  been  filed  in  the  office  of  the 
clerk  of  the  district  court  of  Webster  county,  before 
plaintiff '  s  mortgage  was  executed  and  filed  for  record. 
Plaintiff  insists  that  its  mortgage  is  the  paramount 
lien,  for  the  reason  that  defendants'  judgment  was  not 
shown  by  the  * 'index  of  all  liens"  required  to  be  kept  by 
the  clerk  of  the  district  court  in  his  office. 

II.  The  decisive  question  in  the  case  is  this  :  Is 
plaintiff's  mortgage  lien  superior  to  the  lien  of  defend- 
ants' judgment,  on  the  ground  of  the  absence  of  an  entry 
thereof  upon  the  index  required  to  be  kept  by  law  i 
The  facts  upon  which  this  question  is  to  be  determined 
are  as  follows:  Defendants'  judgment,  it  may  be 
assumed,  was  duly  rendered,  and  a  transcript  thereof 
was  filed  in  the  clerk's  office  in  Webster  county.  Plain- 
tiff, however,  insists  that  the  judgment  was  rendered 
against  "J.  H.  Hesse."  We  waive  inquiry  on  this  point, 
as  it  need  not  be  determined,  in  view  of  the  conclusion 
we  reach  on  another  branch  of  the  case.  It  is  also  insisted 
that  the  judgment,  after  being  filed  in  Webster  county, 
was  not,  before  plaintiff's  mortgage  was  executed, 
entered  upon  the  ''index  of  all  liens,"  required  to  be 
kept  by  Code,  section  197,  subdivision  8.  This  position 
is  disputed  by  defendants.     We  find  the  facts  to  be  that 
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the  entry  upon  this  index  intended  to  indicate  the  judg- 
ment gives  the  name  of  defendant  as  J.  H.  Hesse. 
The  evidence  upon  this  disputed  point  is  as  follows : 
The  plaintiff  caused  an  abstract  of  the  title  of  the  land 
to  be  made  before  the  mortgage,  which  was  for 
money  loaned,  was  accepted.  The  examiner  found  no 
lien  against  Hesser.  An  agent  of  plaintiff,  to  verify  the 
examiner's  work,  examined  the  index  of  the  liens,  and 
found  nothing  against  Hesser.  They  both  testify  that 
their  examinations  were  carefully  made.  The  first 
examiner  testifies  that  some  time  after,  in  his  presence, 
the  clerk's  attention  being  called  to  the  entry  on  the 
index,  he  changed  the  name  by  adding  an  r  to  the 
name  Hesse.  This  evidence  is  positive,  plain  and 
direct.  It  is  sought  to  be  discredited  by  proof  that  a 
person  who  the  witness  declares  called  the  attention  of 
the  clerk  to  the  name,  and  saw  the  change  made,  was 
not  present.  The  witness  afterwards  states  that  he  was 
not  acquainted  with  the  person  referred  to,  and  that  he 
might  have  given  the  name  which  was  repeated  by  the 
witness,  or  might  have  stated  that  he  was  the  agent  or 
representative  of  a  person  of  that  name.  But  the  witness 
is  corroborated  by  the  agent  of  the  plaintiff,  who  examined 
the  title.  He  testifies  that  when  the  mortgage  was 
executed  the  name  Hesse  had  no  r  affixed  to  it,  and 
that  it  was  afterwards  changed  by  the  addition  of  that 
letter.  But  the  clerk  himself  corroborated  plaintiff's 
witness  on  this  point.  He  testified  as  follows :  ''I 
recollect  of  some  person  being  in  my  office  about  that 
time,  and,  in  looking  up  the  records  in  regard  to  this 
matter,  my  attention  was  called  to  the  name  on  the  lien 
index.  The  question  arose  as  to  whether  the  name  was 
Hesse  or  Hesser.  My  recollection  is  that  I  thought  it 
was  Hesser,  but  made  it  plainer,  by  making  or  lengthen- 
ing the  curve  on  the  last  letter,  but  I  cannot  now  recol- 
lect whether  it  was  Mr.  Lewis  and  Mr.  Williams  who 
was  present  in  the  office,  or  who  it  was."  Williams, 
referred  to  in  this  testimony,  is  the  examiner  of  the  title, 
and  the  witness  testifying  for  plaintiff  and  Lewis  is  the 
person  he  states  was  present  when  the  change  was  made. 
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The  only  disagreement  between  the  clerk  and  plaintiff '  s 
witness  is  that  the  clerk  says  the  change  was  simply 
making  the  name  plainer  by  ''lengthening  the  curve  on 
the  last  letter."  He  admits  that  there  was  a  change, 
but  wishes  it  to  be  understood  that  it  was  only  a  little 
change.  But,  according  to  his  own  admission,  the 
change  was  such  as  to  make  an  r  out  of  a  curve, 
which,  to  say  the  least  of  it,  made  certain  that  which 
even  to  him  was  an  uncertainty.  This  was  plainly  a 
change  of  the  record,  wholly  unauthorized  and  unlawful, 
if  not  criminal.  No  custodian  of  records  is  authorized 
thus  to  tamper  with  them.  The  alteration  is  to  be  dis- 
regarded, and  the  record  is  to  be  regarded  as  it  stood 
before  it  was  tampered  with.  We  find  it  unnecessary 
to  go  to  the  transcript  of  the  record,  or  to  consider  cer- 
tain photographs  of  the  original  records.  We  reach  the 
conclusion  that  the  index  was  changed  upon  the  evi- 
dence before  us,  as  presented  in  the  abstract,  which,  so 
far  aa  the  facts  stated  by  us  are  concerned,  is  not  dis- 
puted. We  are  to  regard  the  index  as  showing  a 
judgment  against  J.  H.  Hesse,  and  not  J.  H.  Hesser. 

III.  It  is  plain  that  the  names  are  so  dissimilar 
that  one  searching  for  encumbrances  would  not  be 
charged  with  notice  of  the  judgment,  or  put  on  inquiry. 
Thomas  tj.  Desney^  57  Iowa,  68 ;  Howe  v.  Thayer ,  49 
Iowa,  154. 

IV.  Code,  section  197,  provides  that  the  clerk  of 
the  district  court  shall  keep,  as  a  record  of  his  office,  "a 
book  in  which  an  index  of  all  liens  in  the  district 
court  shall  be  kei)t."  The  same  statute  requires  indexes 
of  record  books,  judgment  dockets  and  of  some  other 
records  to  be  kept.  These  records  and  the  indexes  are 
all  to  be  kept  for  use,  to  the  end  that  the  proceedings 
of  the  court  and  encumbrances  upon  property  may 
be  readily  discovered.  It  is  obvious  that  the  law 
requires  all  of  them  to  be  correctly  kept,  and  any  one 
consulting  the  proper  index  is  authorized  to  rely  upon 
its  fulness  and  correctness. 
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V.  It  is  plain  that  the  "index  of  all  liens"  shows 
all  judgments  in  the  court  to  which  the  records  pertain. 
If  such  liens  may  be  found  by  consulting  other  indexes, 
the  searcher  is  not  required  to  resort  thereto  after  having 
examined  the  '4ndex  of  all  liens,"  for  he  is  authorized 
to  rely  upon  its  fulness  and  accuracy.  The  plaintiflP, 
therefore,  after  having  caused  this  index  to  be  examined, 
was  not  required  to  pursue  inquiry  through  other 
indexes. 

VI.  We  are  required  to  inquire  whether  a  judg- 
ment or  transcript  of  a  judgment,  found  in  the  records 
of  the  clerk's  office,  is  a  lien,  and  operates  as  notice 
thereof,  if  the  index  required  by  statute  be  wanting.  It 
is  the  settled  policy  of  the  law  to  require  notice  to  be 
given  to  all  the  world  of  the  title  to  and  encumbrances 
upon  real  estate,  to  the  end  that  an  innocent  purchaser, 
having  no  notice  of  liens  or  adverse  claims  not  disclosed 
by  the  records  in  the  manner  prescribed  by  the  statute, 
will  hold  land  as  against  such  claims  and  liens.  Judg- 
ments and  liens,  in  order  to  bind  land  as  against  persons 
having  no  actual  notice  thereof,  must  appear  of  record 
in  the  manner  prescribed  by  the  law;  that  is,  they 
must  be  found  in  the  records  wherein  the  statute  requires 
them  to  be  entered.  It  is  plain  that  a  judgment, 
though  formally  entered  and  signed  upon  a  paper  duly 
filed  and  attached  to  the  court  files,  would  not  operate 
as  a  lien,  for  the  reason  that  it  is  not  found  in  the  books 
provided  by  law  as  the  receptacle  of  the  records  of  judg- 
ments. The  statute  requires  indexes  to  be  kept,  and 
judgments  and  liens  to  be  duly  entered  therein.  Code, 
sec.  197.  A  transcript  of  a  judgment  filed  in  the  clerk's 
office  by  special  provisions  is  required  to  be  indexed. 
Code,  sec.  2885.  The  statute  requires  an  index  to  be 
kept,  and  to  be  used  by  entering  therein  all  liens.  A 
judgment  transcript  or  other  lien  is  not  completed  as  an 
encumbrance  until  it  be  indexed.  The  purpose  of  the 
index  is  to  give  notice  of  the  encumbrance,  just  as  the 
registry  of  a  deed  is  intended  to  give  notice  of  the  con- 
veyance.    Now,  it  is  plain  that,  in  order  to  establish  a 
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Hen  as  against  an  innocent  purchaser,  having  no  notice 
thereof,  the  index,  being  the  very  instrument  intended 
to  impart  notice,  is  to  be  regarded  a  part  of  the  very 
record  of  the  judgment ;  that  is,  the  entry  of  the  judg- 
ment in  the  book  provided  therefor,  and  the  index 
required  to  be  kept  by  the  statute,  constitute  the  record 
of  the  judgment  as  regarded  when  questions  as  to 
liens  arise  which  aflfect  purchasers  without  actual  notice. 
Therefore,  when  a  judgment  is  not  indexed,  a  purchaser 
without  actual  notice  is  not  bound  thereby,  for  the  rea- 
son that  the  record  required  by  the  statute  to  impart 
constructive  notice,  i.  e.j  the  indexed  judgment,  does 
not  exist.  In  support  of  these  views,  see  Tliomas  v. 
Desnej/y  67  Iowa,  58 ;  Sterling  Manvf.  Co.  t?.  Early ^  69 
Iowa,  94 ;  Cummings  v.  Long^  16  Iowa,  41 ;  Howe  v. 
Thayer y  49  Iowa,  164. 

VII.  Counsel  for  defendants  insist  that,  as  the 
statute  declares  that  a  judgment  and  a  transcript  shall 
be  a  lien  from  the  day  of  the  rendition  of  the  one  and 
the  filing  of  the  other,  the  lien  is  to  be  enforced  without 
regard  to  the  absence  of  the  index  required  by  law. 
They  rely  upon  the  following  sections  of  the  Code: 
"Sec.  2883.  When  the  lands  lie  in  the  county  wherein 
the  judgment  was  rendered,  the  lien  shall  attach  from 
the  date  of  such  rendition.  Sec.  2884.  If  the  lands  lie 
in  any  other  county,  the  lien  does  not  attach  until  an 
attested  copy  of  the  judgment  is  filed  in  the  office  of  the 
clerk  of  the  district  court  of  the  county  in  which  the  land 
lies.  Sec.  2886.  Su<;h  clerk  shall,  on  the  filing  of  a  tran- 
script of  the  judgment  in  his  office,  immediately  proceed 
to  docket  and  index  the  same,  in  the  same  manner  as 
though  rendered  in  the  court  of  his  own  county." 

The  last  section  quoted  requires  the  transcript  to  be 
indexed.  Other  provisions,  referred  to  above,  require 
judgments  to  be  indexed.  These  provisions  and  the  sec- 
tions just  quoted  are  to  be  considered  together  in  the 
light  of  the  views  we  have  above  stated.  The  judg- 
ment or  transcript  before  it  becomes  a  lien  must  be  of 
record,  i.  e.^  entered  in  the  record  books  required  by 
statute.     When  that  is  done,  it  becomes  a  lien ;  before. 
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it  was  not,  for  the  record  was  not  completed  by  an  entry 
in  the  index,  which  is  required  to  make  it  a  lien.  This 
view  harmonizes  the  provisions  of  the  sections  just 
quoted  and  other  provisions  hereinbefore  referred  to. 

VIII.  But  we  think  a  fair  construction  of  the  lan- 
guage of  sections  2883-2885  does  not  authorize  the  con- 
clusion that  the  lien  begins  upon  the  entry  of  a  judgment 
or  the  filing  of  a  transcript.  Section  2883  declares  that 
a  judgment  is  a  lien  upon  lands  in  the  county  wherein 
it  is  rendered,  "from  the  date  of  such  rendition." 
"Rendition"  is  the  act  of  rendering.  To  "render"  is 
"  to  make  up ;  to  finish ;  to  state ;  to  deliver ;  *  *  * 
as,  to  render  a  judgment."  Webst.  Diet.  Now,  a 
judgment  is  not  rendered,  so  as  to  be  effective  and  capa- 
ble of  enforcement  as  a  lien,  until  it  is  "made  up,  fin- 
ished, stated  or  delivered"  in  the  form  and  manner  as 
required  by  statute.  It  must  be  entered  of  record  in 
the  books  prescribed  by  statute.  One  of  these  books  is 
the  "index  of  all  liens."  Therefore  "the  date  of  ren- 
dition" of  the  judgment  which  shall  operate  as  a  lien  is 
when  it  is  completely  rendered,  i.  e.^  entered  on  the 
record  books  prescribed  therefor,  among  which  is  the 
"index  of  all  liens."  So  the  filing  of  a  transcript  of  a 
judgment  contemplated  by  section  2885  is  not  completed 
so  as  to  make  the  judgment  a  lien  until  it  be  indexed. 
The  judgment  will  not  be  regarded  as  rendered  until 
it  has  been  indexed. 

IX.  We  reach  the  conclusion  that,  as  the  judg- 
ment set  up  by  defendant  was  not  entered  in  the  '  'index 
of  all  liens,"  it  is  not  a  lien  superior  to  plaintiff's 
mortgage.  The  decree  of  the  district  court  will  be 
reversed,  and  a  decree  foreclosing  plaintiff's  mortgage, 
in  conformity  with  the  views  above  expressed,  will  be 
entered  in  this  court,  or,  at  plaintiff's  option,  the  cause 
will  be  remanded  for  such  a  decree  in  the  court  below. 

Reversed. 
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Trust:     ASSiaNHBNT    TO    8E0UBB    TRU8TEB    AND    OTHERS:     DUTY    OF 

TRUSTEE.  N.  was  indebted  to  the  defendant  bank,  and  to  plain- 
tiffs, and  to  C,  S.  &  Co.,  and  he  assigned  a  policy  of  insurance,  on 
which  loss  had  occurred,  to  the  bank,  authorizing  it  to  collect  the 
policy  and  apply  the  proceeds,  first  in  payment  of  his  debt  to  it  and 
expenses  of  collection,  and  to  hold  the  balance  subject  to  his 
order.  He  afterwards  gave  C,  S.  &  Ck).  an  order  on  the  bank  for 
what  he  owed  them,  which  order  was  accepted,  and  then  gave 
plaintiffs  a  like  order  for  their  claim,  which  the  bank  also  accepted, 
subject,  however,  to  be  paid  after  the  bank's  claim  and  that  of  C, 
S.  &  Co.  were  satisfied.  Hdd  that  the  bank  owed  to  plaintiffs  no 
more  than  ordinary  diligence  in  collecting  the  policy,  and  that  it 
was  justified  in  settling  an  action  on  the  policy  for  less  than  half 
the  amount  thereof,  and  less  than  N.'s  debt  to  it,  thereby  leaving 
nothing  to  pay  plaintiff's  claim,  where  the  probability  was  that 
the  action,  if  prosecuted,  would  be  defeated,  and  that  plaintiffs 
especially  could  not  complain,  since  they  were  informed  of  the 
impending  settlement,  and  made  no  proposition  to  prosecute  the 
suit. 

Appeal  from  Decatur  District  Court. — Hon.  R.   0. 

Henry,  Judge. 

Filed,  May  14,  1889. 

Action  in  chancery  to  charge  defendant,  the 
Farmers  and  Traders'  Bank,  as  trustee,  and  for  dam- 
ages, and  an  accounting  on  account  of  breach  of  trust 
dnties,  and  for  general  relief.  The  Home  Insurance 
Company  is  sought  to  be  charged  on  a  policy  which  had 
been  discharged  in  the  settlement  of  certain  actions 
thereon.  Upon  a  trial  on  the  merits,  plaintiffs'  petition 
was  dismissed.     They  now  appeal  to  this  court. 

Phillips  <6  Day^  for  appellants. 

Cole^  McVey  &  C  larky  and  Par  risk  &  HoffmaUy  foi 
appellees. 
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Beck,  J. — I.  The  following  are  the  facts  of  the 
case,  as  found  by  us  upon  the  pleadings  and  evidence : 
(1)  The  Home  Insurance  Company  issued  to  one  Nott  a 
policy  of  insurance  upon  a  stock  of  merchandise  in  the 
sum  of  seven  thousand  dollars.  Soon  after,  the  mer- 
chandise was  totally  destroyed  by  fire.  (2)  Nott  at  the 
time  owed  the  Farmers  &  Traders'  Bank  $2,273;  the 
plaintifi's,  $8,667 ;  and  another  firm,  Clement,  Sayer  & 
Co.,  five  hundred  and  seventy  dollars;  and  probably 
others  in  various  sums.  (3)  Immediately  after  the  fire 
Nott  assigned  the  policy  to  the  bank,  giving  it  absolute 
power  to  collect  the  amount  due  thereon,  and  apply  the 
sum,  first,  in  payment  of  its  claim  and  expenses  of  col- 
lection, and  hold  the  balance  to  be  paid  to  Nott,  or  sub- 
ject to  his  order.  (4)  Nott  gave  an  order  upon  the  bank 
for  five  hundred  and  seventy  dollars  to  Clement,  Sayer 
&  Co.,  to  whom  he  was  indebted  in  that  sum,  and  after- 
wards gave  an  order  for  the  amount  they  owed  plain- 
tiffs. These  orders  were  accepted  by  the  bank,  the  last 
subject  to  and  to  be  paid  after  the  claims  of  the  bank 
and  Clement,  Sayer  &  Co.  should  be  paid.  (5)  Nott 
commenced  a  suit  on  the  policy  in  the  district  court  of 
Decatur  county,  which  was  transferred  to  the  United 
States  circuit  court,  and  the  bank  afterwards  com- 
menced a  suit  on  the  policy  in  the  same  United  States 
court.  Before  the  suit  last  named  was  commenced  the 
plaintiffs  notified  the  bank  of  the  non-payment  of  the 
claim,  and  that  they  looked  to  it  for  protection  in  regard 
thereto,  and  that  they  would  look  to  it  for  any  loss 
resulting  from  its  failure  to  prosecute  a  suit  on  the 
policy,  or  to  otherwise  act  for  the  protection  of  plain- 
tiffs' interest.  (6)  The  plaintiffs  contributed  to  the 
expense  of  maintaining  the  action  by  the  bank  against 
the  insurance  company,  and  otherwise  assisted  therein. 
(7)  Negotiations  of  compromise  were  had  between  th6 
parties,  and  the  bank  proposed  to  plaintiffs  that  it  would 
settle  its  suit  at  fifty  cents  on  the  dollar,  or  that,  if  the 
actions  against  the  insurance  company  should  be  settled 
at  sixty  cents  on  the  dollar,  it  would  consent  thereto, 
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provided  it  should  receive  ten  cents  on  the  dollar  more 
on  its  claim  than  the  plaintiffs  should  receive.  (8)  The 
insurance  company  offered  to  pay  thirty-five  hundred 
dollars,  which  the  bank  refused  to  accept,  but  after- 
wards it  did  accept  in  settlement  twenty-one  hundred 
and  forty  dollars,  being  less  than  the  amount  of  their 
claim,  and  dismissed  the  action  against  the  insurance 
company.  Nott  also  dismissed  his  case  against  the 
insurance  company.  The  policy  of  insurance  was  sur- 
rendered to  the  company. 

II.  The  plaintiffs  in  this  action  seek  to  recover  of 
both  the  bank  and  the  insurance  company  the  amount 
of  their  claim,  on  the  ground  that  the  settlement  and 
dismissal  of  the  cases  were  fraudulently  made,  and, 
as  we  understand  plaintiffs'  claim,  upon  the  further 
ground,  as  against  the  bank,  that  it  held  the  assign- 
ment of  the  policy  from  Nott  in  trust  for  plaintiffs,  and 
it  had  no  authority  as  such  to  make  the  settlement, 
which  was  in  fraud  of  plaintiffs'  rights. 

III.  We  will  proceed  to  the  consideration  of  the 
questions  arising  in  the  case.  The  assignment  of  the 
policy  recites  that  it  is  made  in  consideration  of  Nott's 
indebtedness  to  the  bank,  which  is  stated,  and  it 
authorizes  the  bank  to  collect  the  policy,  and,  after 
paying  the  indebtedness  to  the  bank  and  costs,  and 
expenses  of  collection,  to  pay  the  balance  to  Nott  or  to 
his  order.  Nott's  order  given  to  plaintiffs  is  condi- 
tioned for  the  payment  of  the  bank  and  the  sum  due 
Clement,  Sayer  &  Co.  This  order  was  accepted,  on  the 
condition  that,  after  the  payment  of  Nott's  debts  to  the 
batik  and  Clement,  Sayer  &  Co.,  it  should  be  paid  out  of 
any  sum  remaining  in  the  hands  of  the  bank  from  funds 
collected  by  it  from  the  insurance  company  upon  the 
policy. 

IV.  The  character  and  effect  of  this  acceptance 
must  be  briefly  considered.  It  was  a  conditional  accept- 
ance to  pay  out  of  a  particular  fund.  It  contains  no 
contract  with  plaintiffs  other  than  this  conditional 
acceptance.  The  bank  does  not  undertake  to  discharge 
any  duty  to  protect  plaintiffs'  rights,   and  is  therefore 
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bound  only  to  discharge  the  duties  imposed  by  law. 
Neither  does  it  surrender  any  rights  or  priority  which 
it  holds  under  the  assignment.  The  bank  was  bound  to 
exercise  reasonable  diligence  to  collect  the  full  amount 
of  the  policy.  But  if  in  the  exercise  of  prudence,  good 
faith,  and  a  reasonable  degree  of  intelligence  and  dili- 
gence, it  failed  to  collect  a  sum  in  excess  of  the  amount 
due  it,  and  settled  the  claim  for  the  amount  due  it,  and 
no  more,  it  would  not  be  liable  to  plaintiffs.  .  The  assign- 
ment was  made  primarily  for  the  security  of  the  bank, 
and  it  was  authorized  to  enforce  this  security  if  it  did 
so  honestly,  and  in  the  exercise  of  ordinary  diligence 
and  intelligence.  It  could  not  by  fraud  or  stupidity 
sacrifice  plaintiffs'  interests  without  becoming  bound  to 
make  good  their  loss.  It  matters  not  whether  we  call 
the  bank  a  trustee  or  the  holder  of  the  policy  as  security, 
having  itself  priority  therein.  Its  rights  and  obliga- 
tions do  not  depend  upon  the  name  we  give  it.  It 
cannot  be  claimed  that  the  bank,  under  the  acceptance, 
became  a  trustee,  charged  with  fiduciary  relations, 
imposing  upon  it  an  obligation  to  exercise  more  than 
ordinary' diligence,  care  and  intelligence.  If  a  trustee 
at  all,  it  was  not  deprived  of  its  rights  of  priority,  and 
its  right  to  enforce  the  security,  to  the  end  that  its  own 
claim  would  be  paid  without  prejudicing  the  rights  of 
plaintiffs  by  acts  done  in  the  absence  of  good  faith  and 
due  care.  Counsel  for  plaintiffs  take  no  position  and 
cite  no  authority  in  conflict  with  these  views. 

V.  We  think  the  evidence  shows  that  defendant, 
in  good  faith,  and  in  the  exercise  of  due  care,  made  the 
settlement  and  dismissed  its  case.  It  is  shown  that  the 
case  against  the  insurance  company  was  a  case  that  wis- 
dom on  the  part  of  the  claimants  declared  should  be 
settled.  While  the  company  offered  at  first  a  settle- 
ment better  for  the  insured  than  was  afterwards  made, 
it  was  made  plain  that  the  company  had  discovered 
defenses  which  would  forbid  a  prudent  man  to  attempt 
to  overcome  them,  and  that  the  amount  realized  by  the 
settlement  was  as  much  or  more  than  the  bank  or  any 
other  party  could  have  recovered  by  prosecuting  the 
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suit.  Indeed,  the  probabilities  were  that  the  suit  would 
be  defeated.  The  plaintiffs  were  informed  that  defend- 
ant intended  to  make  a  settlement.  Plaintiffs  made  no 
move  or  proposition  to  prosecute  the  suit.  We  are 
quite  clear  that  the  bank  is  chargeable  with  neither  bad 
faith  nor  want  of  intelligence  and  care  in  making  the 
settlement. 

VI.  There  is  an  effort  to  show  that  Nott  was 
induced  by  improper  influences  to  withdraw  a  motion 
he  had  made  to  set  aside  the  settlement  in  his  case. 
The  evidence  fails  to  establish  the  charge,  either  as  to  the 
bank  or  the  insurance  company.  Surely,  the  insurance 
company  had  a  right  to  pay  Nott  money  to  withdraw 
his  opposition  to  the  settlement.  But  the  evidence  fails 
to  establish  such  facts.  Nor  does  it  authorize  the  con- 
clusion that  the  bank  is  chargeable  with  such  act,  or 
any  fraud  connected  with  the  settlement.  The  fore- 
going discussion  disposes  of  all  questions  in  the  case 
necessary  to  be  determined.  In  our  opinion,  the  decree 
of  the  district  court  ought  to  be 

Affihmed. 
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Batavian  Bank  et  al. 

1.  Appeal:  rbybrsal:  restitution  of  property  taken  under 
JUDGMENT.  W.  was  the  owner  of  stock  in  the  plaintiff  company, 
which  he  assigned  as  collateral  security  to  the  defendant  bank, 
but  which  was  afterwards  claimed  by  the  attaching  creditors  of 
W.  The  stock  was  not  transferred  to  the  bank  on  the  company's 
books.  The  district  court  held  that  the  bank  had  the  superior 
right  to  the  stock,  and  ordered  it  to  be  sold  by  the  receiver  in 
the  case.  It  was  sold  accordingly  to  one,  Bentley,  but  he  was  the 
bank's  cashier,  and  the  evidence  (see  opinion)  shows  that  he  acted 
as  mere  agent  for  the  bdnk,  which  was  the  real  purchaser.  Bentley 
paid  the  purchase  price  to  the  receiver,  and  new  shares  of  stock 
were  issued  to  the  bank.  Upon  an  appeal  to  this  court  from  the 
judgment  of  the  district  court,  it  was  reversed  on  the  ground  that 
the  attaching  creditors  of  W.  had  the  superior  lien  on  the  stock. 
By  this  time  the  stock  had  become  worthless,  if,  indeed,  it  was 
not  so  at  the  time  of  the  receiver's  sale.  Upon  further  proceedings 
on  procedendo^  held  that  the  appellants  were  entitled  to  a  surren- 
der by  the  bank  of  all  the  stock  which  it  received  at  the  sale,  but 
not  to  the  payment  by  the  bank  of  the  amount  bid  for  such  stock. 

2.     !  :  MISTAKE  IN  DECREE.    A  mere   mistake   in   the 

numerals  used  in  the  decree  appealed  from  in  designating  the 
number  of  shares  of  stock  to  be  sold,  where  the  decree  otherwise 
indicated  the  shares  in  question,  is  no  ground  for  reversal,  as  the 
record  below  can  be  corrected  at  any  time. 

Appeal  from  Lee  District  Court. — Hon.  S.  M.  Casey, 

Judge. 

Filed,  May  14,  1889. 

This  is  a  controversy  between  the  parties  as  to  the 
proper  decree  to  be  entered  in  an  action  which  was  for- 
merly tried  in  the  district  court  upon  its  merits,  but 
appealed  to  this  court,  where  it  was  reversed,  and 
remanded  for  further  proceedings.  A  decree  was 
entered  to  which  the  defendants,  the  Clark  County 
Bank,  Neillsville  Bank,  and  Hammell  &  Co.  excepted, 
and  from  which  they  appeal. 
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S.  M.  Casey y  JR.  F.  Kountz  and  M.  C.  Ringj  for 
appellants. 

W.  J.  KnigMy  C.  W.  Bunn  and  F.  0'  Donnelly  for 
appellee. 

Frank  Hagerman^  for  plaintUff. 

RoTHRooK,  J. — I.  The  opinion  of  this  court  npon 
the  merits  of  the  original  controversy  will  be  found  in 
1.  Appeal:  '^^  lowa,  270.  It  appears  from  the  opinion 
reBtltmion  of  ^^  *^^*  c,^^  and  from  the  record  made  in 
S£en  under  *^^®  appeal,  that  oue  Weston  was  the  owner 
Judgment.  ^f  gtock  in  the  Fort  Madison  Lumber  Com- 
pany. In  1883  he  borrowed  a  large  amount  of  money  of 
the  Batavian  Bank,  of  La  Crosse,  Wisconsin,  and  assigned 
to  it  certain  certificates  of  stock  in  said  company  as  col- 
lateral security ;  but  no  transfer  of  the  stock  was  made  on 
the  books  of  the  company.  Afterwards  he  became  insol- 
vent. D.  Hammell  &  Co.,  the  Clark  County  Bank,  and 
the  Neillsville  Bank,  creditors  of  Weston,  commenced 
actions  against  him,  and  attached  the  stock  in  question. 
There  being  a  controversy  between  the  parties  as  to 
whether  the  Batavian  Bank,  as  pledgee,  or  the  attaching 
creditors,  had  the  prior  right  to  subject  the  stock  to  the 
payment  of  their  claims,  the  plaintiff  brought  an  action 
for  the  purpose  of  procuring  a  determination  of  that 
question.  The  court  held  that  the  attachments  were 
subject  to  the  rights  of  the  Batavian  Bank.  This  court 
reversed  the  cause,  and  held  that  the  rights  of  the  bank 
were  subject  to  the  attachments,  and  the  cause  was 
remanded  for  a  decree  accordingly.  When  the  suit  was 
originally  determined  in  the  court  below,  a  receiver  was 
appointed,  who  took  possession  of  the  stock,  and  an 
order  was  made  that  the  receiver  should  sell  the  same, 
and  a  public  sale  was  had,  at  which  the  stock  was  sold 
for  some  seven  thousand  dollars.  There  is  a  dispute 
between  the  parties  as  to  the  real  purchaser  at  that  sale. 
Appellants  contend  that  the  purchaser  was  one  Bentley, 
and  appellees  insist  that  Bentley,  who  was  cashier  of 
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the  Batavian  Bank,  purchased  it  for  said  bank.  There 
is  no  dispute,  however,  that  new  certificates  of  stock 
were  issued  to  the  bank  by  the  lumber  company  in  lieu 
of  the  certificates  which  were  sold.  The  order  of  court 
providing  for  the  sale  required  that  new  certificates 
should  issue  to  the  purchaser  of  the  stock  which  was 
pledged  and  attached.  When  the  cause  was  remanded 
for  a  decree,  the  attaching  creditors  insisted  that  it  was 
their  right  to  have  the  amount  at  which  the  stock  was 
sold  paid  into  court  for  their  benefit.  The  Batavian 
Bank  contended  that  the  decree  should  provide  for  the 
sale  of  the  stock  issued  to  it,  and  offered  to  deliver  up 
the  stock  for  the  purpose.  The  court  took  this  latter 
view  of  the  rights  of  the  parties,  and  entered  a  decree 
accordingly.  It  is  claimed  in  behalf  of  appellants  that 
the  evidence  taken  in  the  proceedings  to  settle  the 
decree  shows  that  the  Batavian  Bank  did  not  purchase 
the  stock  at  the  receiver's  sale,  but  that  the  purchase 
was  made  by  Bentley  ;  that  he  paid  the  receiver  in  cash 
for  it,  and  that  the  money  was  paid  over  to  the  bank. 
If  this  be  true,  the  bank  should  not  be  allowed  to  hold 
the  money.  But,  notwithstanding  the  bid  appears  to 
have  been  made  by  Bentley  in  person,  and  he  signed  a 
receipt  to  the  receiver  for  the  money  as  cashier  of  the 
bank,  yet,  taking  all  the  circumstances  and  the  situa- 
tion of  the  parties  into  consideration,  we  think  the  find- 
ing that  the  purchase  was  really  made  for  the  bank 
should  be  sustained.  Bentley  was  the  cashier  of  the 
bank.  It  was  located  at  La  Crosse,  Wisconsin,'  and  he 
attended  the  sale  at  Fort  Madison,  in  this  state,  on  the 
tenth  day  of  May,  1886.  On  the  next  day  he  signed  the 
receipt  at  Fort  Madison  to  the  receiver  for  and  in  behalf 
of  the  bank.  He  was  at  the  sale,  presumably,  as  agent 
for  the  bank.  He  surely  acted  in  that  capacity  when  he 
receipted  for  the  proceeds  of  the  sale,  and  his  relation  to 
the  bank  precluded  him  from  making  the  purchase  on 
his  own  account,  and  if  his  purchase  was  for  himself,  he 
would  have  made  some  transfer  of  the  purchase  to  the 
bank.  There  is  no  evidence  that  he  had  either  the  time 
or  opportunity  to  do  so,  and  the  substituted  stock  was 
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issued  to  the  bank,  and  the  original  decree  provided 
that  new  stock  should  be  issued  to  the  purchaser. 

II.     The  next  question  presented  is  the  right  of 
the  bank  to  restore  the  stock  to  be  sold  or  otherwise 

disposed  of  for  the  benefit  of  the  attaching 
THE8AME.  credltors.  Section  3198  of  the  Code  is  as 
follows :  "  If  by  the  decision  of  the  supreme  court  the 
appellant  becomes  entitled  to  a  restoration  of  any  part 
of  the  money  or  property  that  was  taken  from  him  by 
means  of  such  judgment  or  order,  either  the  supreme 
court  or  the  court  below  may  direct  execution  or  writ  of 
restitution  to  issue  for  the  purpose  of  restoring  to  such 
appellant  his  property  or  the  value  thereof."  We  think 
that  under  this  provision  of  the  law  the  district  court 
properly  held  that  it  was  the  right  of  the  Batavian  Bank 
to  surrender  all  that  it  received  by  the  sale.  The  argu- 
ment that  the  stock  in  question  was  not  property  taken 
from  the  attaching  creditors  by  means  of  the  judgment, 
and  that  the  statute  above  cited  has  therefore  no  applica- 
tion, we  do  not  think  is  sound.  Weston  was  notoriously 
insolvent,  and  these  parties  as  creditors  were  in  litiga- 
tion over  the  stock  in  question,  each  with  claims  largely 
in  excess  of  its  value  and  the  decision  "of  the  court  prac- 
tically awarded  it  to  one  party  or  the  other,  and  it  seems 
to  us  it  would  be  grossly  unjust  to  require  the  Batavian 
Bank  to  pay  some  seven  thousand  dollars  for  stock 
which  is  now  conceded  to  be  practically  worthless.  As 
in  some  degree  sustaining  these  views,  see  Munson  v. 
PlummSr^  68  Iowa,  736.  If  the  Batavian  Bank  had 
done  any  act  which  depreciated  the  value  of  the  stock 
there  might  be  some  reason  for  holding  that  it  should 
pay  the  amount  of  the  bid.  But  the  only  complaint 
made  of  the  bank  is  that  it  would  not  loan  money  to  the 
lumber  company  to  enable  it  to  carry  on  its  business. 
That  there  was  good  reason  for  this  refusal  is  apparent 
from  the  fact  that  none  of  the  resident  stockholders 
were  willing  to  advance  or  loan  money  for  that  purpose. 
The  fact  is,  the  company  was  insolvent,  and  we  believe 
from  the  evidence  that  its  stock  was  practically  worth- 
less at  the  time  of  the  receiver' s  sale. 
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III.    The  appellants  contend  that  the  decree  should 
be  reversed  upon  the  ground  that  a  mistake  was  made 

in  the  decree  appealed  from,  in  the  numbers 

'*  misukein      of  the  Certificates  ordered  to  be  sold.     This 

decree.  .^  ^^  ground  f or  reversal.     The  decree  is  for 

the  sale  of  the  new  certificates  issued  in  pursuance  of 
the  receiver's  sale.  If  there  is  a  mistake  in  the  numer- 
als by  which  the  certificates  are  designated,  no  prejudice 
will  result  to  appellants.  The  record  can  be  corrected 
at  any  time.  Affirmed. 


Singer  &  Co.  v.  Armstrong  (and  Son aupp,  Intervenor.) 

1.  Assignment  for  Benefit  of  Creditors :  aoceftancb  of  trust 
AND  DBLiVBRT  OF  DEED.  Before  the  deed  of  assignment  herein 
was  executed,  the  person  named  as  assignee  had  orally  agreed  with 
the  assignor's  brother  to  act  as  assignee  in  case  an  assignment 
should  be  made.  The  deed  was  afterwards  made  and  placed  in 
the  hands  of  K.,  whom  the  assignor  and  his  brother  had  requested 
to  act  for  the  assignee,  who  was  absent.  K.  filed  the  deed  for 
record,  and  afterwards  an  attachment  was  levied  on  the  property. 
Held  that  the  deed  was  delivered  and  the  trust  accepted  prior  to 
the  attachment.  (Compare  American  v.  Frank,  62  Iowa,  202.) 

2.     :  VALIDITY:  EVIDENCE.    Where  the  claim  was  made  that  an 

assignment  for  the  benefit  of  creditors  was  void  because  certain 
property  was  withheld  from  the  assignment,  evidence  tending  to 
show  that  such  property  did  not  belong  to  the  assignor  was  prop- 
erly admitted. 

8.     :  EVIDENCE.    The  acceptance  of  an  assignment  having  been 

shown  by  oral  testimony,  the  assignment  itself  was  admissible  in 
evidence. 

Appeal  from  Hamilton    District  Court. — Hon.  S.  M. 

Weaver,    Judge. 

Filed,  May  14,  1889. 

This  is  an  action  at  law  to  recover  six  hundred  and 
forty  dollars,  aided  by  an  attachment  levied  upon  the 
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defendant's  property  at  10:15  o'clock  p.  m.,  July  20, 
1887.  Intervenor  claims  the  property  by  virtue  of  an 
alleged  general  assignment  to  him  as  assignee  for  the 
benefit  of  the  defendant's  creditors,  filed  for  record  at 
5:50  o'clock  p.  m.,  on  the  same  day.  The  case  was  sub- 
mitted to  the  court  without  a  jury.  The  court  found 
for  the  intervenor,  and  entered  judgment  accordingly, 
to  which  the  plaintiff  excepts,  and  from  which  he 
appeals.     The  facts  appear  in  the  opinion. 

Martin  <fe  Wamhachj  for  appellant. 

Kamrar  &  Boeye^  for  appellee. 

Given,  C.  J. — I.  The  first  question  presented  in 
the  record  is  whether  the  assignment  had  been  so 
1.  AssioNMBUT  accepted  that  it  took  effect  before  the 
S^uoJ^^aS-  levying  of  the  attachment.  The  testimony 
fe^sf  ami^de-  shows  that  before  the  execution  of  the 
UTeryofdeed.  assignment  at  Webster  City  the  defendant 
telephoned  his  brother,  L.  E.  Armstrong,  at  Fort  Dodge, 
to  come  to  Webster  City ;  that,  before  leaving  Port 
Dodge,  L.  E.  Armstrong  saw  the  intervenor,  and 
informed  him  that  defendant  anticipated  trouble,  and 
might  have  to  appoint  an  assignee,  and  asked  him  if  he 
would  act  if  he  was  appointed,  to  which  intervenor 
replied  that  he  would,  and  to  go  ahead  and  do  what  was 
necessary  and  call  on  him  when  wanted ;  that  witness  so 
informed  his  brother,  after  arriving  at  Webster  City, 
and  the  assignment  was  executed  and  delivered  to  Mr. 
Kamrar,  to  be  filed,  and  was  filed  for  record,  the 
defendant  and  his  brother  having  asked  Kamrar  to  act 
for  Schaupp.  On  the  next  day — July  21— intervenor 
accepted  the  assignment  in  writing.  These  facts  bring 
the  case  within  the  rule  announced  in  American  v. 
Frank,  62  Iowa,  202.  There  was  no  error,  therefore,  in 
overruling  the  plaintiff's  motion  to  strike  from  the  peti- 
tion of  intervention  the  allegations  that  intervenor  had 
consented  to  accept  said  trust  orally,  nor  in  admitting 
evidence  offered  to  show  such  acceptance. 
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II.  The  court  admitted  in  evidence,  over  plaintiff 's 
objection,  certain  written  contracts  between  L.  C.  and 
t. : validity:  A.  J.  Armstrong  for  the  sale  of  goods  on 

evidence.  commission,  and  evidence  in  relation  to  the 
merchandise  so  held,  and  as  to  the  ownership  of  two 
certain  certificates  of  deposit.  The  plaintiff  claims  that 
the  assignment  is  void  because  the  assignor  withheld 
from  the  assignment  said  certificates  of  deposit.  The 
certificates  of  deposit  were  not  included  in  the 
assignment,  but  were  claimed  to  be  the  property  of  L. 
E.  Armstrong.  There  was  no  error  in  admitting  this 
testimony  as  it  went  directly  to  the  ownership  of  the 
property  claimed  to  have  been  withheld  from  the 
assignment. 

III.  The  evidence  of  the  oral  acceptance  of  the 
i_: evidence,  assignment  being  admissible,  there  was  no 

error   in  admitting    the  assignment  itself 
in  evidence. 

IV.  The  assignment  coming  within  the  rule 
announced  in  Americam  v.  FranTc^  supra^  and  the 
testimony  objected  to  having  been  properly  admitted, 
we  think  the  state  of  the  testimony  was  such  that  this 
court  should  not  reverse  the  conclusions  of  the  trial 
court  in  finding  the  intervenor  entitled  to  the  attached  * 
property,  and  in  rendering  judgment  therefor. 

Affirmed. 


1.  Appeal :  trial  de  novo  :  record  :  EvmsNOB.  In  order  that  an 
equity  case  may  be  tried  de  novo  in  this  court,  the  abstract  must 
show  that  it  contains  all  the  evidence  offered  and  rejected  below, 
as  well  as  that  introduced  and  received.  Neither  can  a  trial  de 
novo  be  had  when  counsel  for  appellant,  in  their  printed  argument, 
admit  that  certain  portions  of  the  record  which  they  regard  as 
immaterial  were  omitted  from  the  abstract.  It  is  for  this  court 
alone,  in  such  cases,  to  determine  the  admissibility  of  evidence 
offered,  and  the  materiality  of  any  portion  of  the  record,  and  not 
for  the  court  below  in  the  one  case,  nor  for  counsel  for  appellant 
in  the  other. 
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3.  Appeal:  equity  case:  trial  as  law  case.  An  equity  cause 
cannot  be  reviewed  as  a  law  case  in  this  court  when  no  errors 
have  been  assigned. 

Appeal  from  CalJioun    District   Court. — Hon.   J.   P. 

Conner,  Judge. 

Filed,  May  14,  1889. 

Action  to  quiet  the  title  of  certain  town  lots,  which 
plaintiff  alleges  are  her  homestead,  as  against  the  claim 
of  defendant  under  a  sale  on  execution.  A  decree 
granting  the  relief  prayed  for  by  plaintiff  was  entered  in 
the  court  below.     Defendant  appeals. 

W.  If.  TreicTiler  and  W.  P.  Wolf,  for  appellant. 
M.  H,  McCrary  and  IT.  E.  Long,  for  appellee. 

Beck,  J. — I.  The  original  abstract  of  appellant 
alleges  that  it "  contains  all  the  evidence  introduced  and 
received  on  the  trial"  of  the  case.  An  amended  abstract, 
filed  also  by  appellant,  alleges  that  "the  original 
abstract  of  record  filed  by  appellant  heretofore  contains 
all  the  evidence  upon  which  the  case  was  tried." 
Counsel  for  appellant  admit  in  their  printed  argument 
that  *' in  preparing  the  abstract  of  record  we  omitted 
such  formal  parts  as  did  not  appear  to  us  material,  and 
that  which  we  did  not  call  into  account." 

II.  It  clearly  appears  that  we  have  not  before  us 
all  the  evidence  upon  which  the  case  possibly  should  be 
tried  de  novo  in  this  court.  We  should  have  an  abstract 
of  all  the  evidence  offered  in  the  court  below.  That 
court  cannot  determine  for  us  what  evidence  is  compe- 
tent and  admissible  in  the  case  when  it  is  tried  here 
de  novo.  It  will  not  do  to  bring  a  case  here  for  trial  de 
novow^on  the  evidence  offered  and  received  in  the 
court  below,  and  upon  which  it  was  there  tried.  The 
evidence  offered  and  rejected  must  be  sent  to  this  court, 
and  presented  in  the  abstract.  It  also  appears  that  the 
abstract  does  not  present  all  of  the  records.   Portions 
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thereof  which  counsel  for  defendant  thought  were  not 
material  are  not  set  out  in  the  abstract.  This  court,  and 
not  counsel,  is  charged  with  the  duty  of  determining  the 
materiality  of  the  records  to  be  considered  in  deciding 
a  case.  Under  familiar  rules  prevailing  in  this  court, 
applicable  to  the  condition  of  the  record  before  us,  we 
cannot  try  the  case  anew  as  a  chancery  case  ought  to  be 
tried.  It  cannot  be  tried  as  a  law  case  for  the  reason, 
if  no  other  exists,  that  no  errors  have  been  assigned. 
We  are  required,  in  view  of  the  condition  of  the  record, 
to  order  the  decree  of  the  court  below 

Affirmed. 


Winelander  &  Co.  v.  Jones. 

1.  Appeal :  less  than  $100 :  certificate  of  trial  judoe  :  suffi- 
ciency. In  this  appeal,  involving  less  than  one  hundred  dollars, 
the  certificate  of  the  trial  judge  recited  the  ultimate  facts  which 
the  evidence  established,  and  upon  which  the  certified  questions  of 
law  depend,  and  did  not  require  this  court  to  determine  the  effect 
of  the  evidence.  Held  that  it  was  sufficient  to  give  this  court 
jurisdiction,  as  against  the  objection  that  it  showed  that  there  was 
a  conflict  in  the  evidence,  and  was  a  certificate  of  the  conclusions 
of  the  court  as  to  the  facts  found.     (  See  opinion  for  certificate.) 

2.  Sale:  acceptance  of  goods:  facts  cjonstitutino  :  presumption. 
Where  a  person  purchases  goods  of  a  certain  description  for  future 
delivery,  and  upon  receiving  them  discovers  a  defect,  and  informs 
the  vendor  thereof,  who  satisfactorily  rectifies  it,  the  vendee  will 
thereupon  be  regarded  prima  facie  as  fully  accepting  the  goods  ; 
and  before  he  will  be  permitted  to  return  the  goods  upon  the  dis- 
covery of  other  defects,  he  will  be  required  to  rebut  the  presump- 
tion of  a  full  acceptance  upon  the  curing  of  the  first  defect.  In 
other  words,  a  purchaser  will  not  be  permitted  to  make  separate 
demands,  founded  upon  partial  inspections  of  the  goods,  in  the 
absence  of  a  sufficient  excuse  therefor. 

Appeal  from  Keokuk  Superior  Court. — Hon.    Heney 

Bank,  Jr.,  Judge. 

Filed,  May  14,  1889. 
Vol.  77—26 
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This  is  an  action  to  recover  the  price  of  a  bill  of 
umbrellas  sold  by  plaintiffs  to  defendant.  The  cause 
was  tried  to  the  court,  and  judgment  rendered  in  favor 
of  defendant.    The  plaintiffs  appeal. 

W.  J.  Hoberts,  for  appellants. 

W.  B.  Collins^  for  appellee. 

Robinson,  J. — The  amount  in  controversy  not 
exceeding  one  hundred  dollars,  the  trial  judge  certified 
to  this  court  questions  for  its  determination,  in  language 
as  follows:  "I  the  undersigned,  judge  of  the  court 
aforesaid,  do  hereby  certify  that  the  determination  of 
this  cause  involves  a  question  of  law  upon  which  it  is 
desirable  to  have  the  opinion  of  the  supreme  court. 
The  question  is :  In  January,  1887,  defendant  ordered 
by  sample  a  bill  of  fourteen  umbrellas  from  plaintiffs, 
which  were  to  be  billed  of  date  April  1,  1887,  to  be  paid 
for  four  months  thereafter,  with  right  of  discount  if 
paid  before.  Defendant  received  the  umbrellas  from 
the  carrier  on  February  17,  1887 ;  opened  the  package 
containing  them ;  discovered  they  were  enclosed  sepa- 
rately in  paper  covers,  when  he  claimed  they  should 
have  been  enclosed  in  cloth  covers.  He  notified  plain- 
tiffs of  this  fact,  and  was  furnished  with  the  kind  of 
covers  desired.  Making  no  further  inspection  of  the 
umbrellas  at  this  time,  defendant  put  same  away  until 
there  should  be  a  demand  therefor  ;  there  being  no  sale 
for  such  goods  until  about  April  1.  Subsequently  he 
sold  three  of  the  lot  at  various  times,  without  inspection 
of  the  goods  sent  to  him.  On  April  5  or  6,  1887,  having 
occasion  to  make  a  further  sale,  defendant,  on  opening 
one  of  the  umbrellas,  discovered  same  was  defective,  in 
ijhat  the  silk  did  not  correspond  with  the  sample  shown 
at  the  time  the  order  was  made  ;  that  they  were  not  the 
goods  ordered,  in  that  the  silk  was  not  of  the  quality  of 
the  goods  ordered.  On  April  6,  1887,  he  shipped  the 
remaining  nine  umbrellas  to  plaintiffs,  and  notified  them 
that  he  had  done  so  because  he  claimed  same  did  not 
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correspond  with  the  sample  and  the  goods  ordered,  and 
because  they  were  not  of  the  quality  of  the  goods 
ordered,  and  were  not  the  goods  ordered,  and  worthless. 
Plaintiffs  refused  to  accept  the  returned  umbrellas. 
(1)  Had  there  been  such  an  acceptance  of  the  umbrellas 
by  defendant  that  he  had  waived  his  right  to  return  same  1 
and  (2)  had  defendant  had  a  reasonable  opportunity  to 
inspect  the  umbrellas  prior  to  April  6  or  6,  1887?" 

I.  The  first  question  we  are  required  to  determine 
is  the  sufficiency  of  the  certificate  to  give  this  court 
^  ^  ,       jurisdiction  of  the  cause.     It  is  insisted  by 

1.  Afpsal:  lest  ** 

thanjwoo:       appellee  that  the  certificate  is  not  sufficient, 
trial  Judge:     because  it  shows  that  there  was  a  conflict 

lamoienoy.         ,  ,  , 

m  the  evidence,  and  is  a  certificate  of  the 
conclusion  of  the  court  as  to  the  facts  found.  The 
position  of  appellee  would  be  well  taken  if  the  certifi- 
cate required  us  to  examine  and  determine  the  effect  of 
the  evidence.  Chilton  v.  JRailway  Co.^  72  Iowa,  690  ; 
Riddle  v.  Fletcher^  72  Iowa,  455 ;  Hudson  v.  Railway 
Co.,  59  Iowa,  582.  But  it  does  not  require  that  at  our 
hands.  It  recites  the  ultimate  facts  which  the  evidence 
established,  and  upon  which  the  questions  certified 
depend.  The  accuracy  and  completeness  of  the  state- 
ment of  facts  is  not  questioned.  Ordinarily,  where  the 
facts  are  admitted,  their  effect  is  a  matter  of  law,  to 
be  determined  by  the  court.  McLaicry  v.  City  of 
McGregor ,  54  Iowa,  718 ;  HirsTihorn  v.  Stewart^  49  Iowa, 
418;  Clajlin  «.  Lenheirriy  66  N.  Y.  905  \  Hedges  «. 
Railway  Co,,  49  N.  Y.  224.  It  has  been  held,  in  a  case 
involving  the  acceptance  of  goods  sold,  that  *' when  the 
uncontroverted  facts  are  such  as  cannot  afford  any 
ground  for  finding  an  acceptance,  or  where,  though  the 
court  might  admit  that  there  was  a  scintilla  of  evidence 
tending  to  show  an  acceptance,  they  would  still  feel 
bound  to  set  aside  a  verdict  finding  an  acceptance  on 
that  evidence,  it  is  the  duty  of  the  court  to  withhold 
the  case  from  the  jury."  Stone  v.  Browning^  68  N.  Y. 
604  ;  STiepherd  «.  Pressey,  32  N.  H.  56.  The  general 
rule  is  subject  to  modification  in  some  cases,  as  where 
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different  minds  might  reasonably  reach  different  conclu- 
sions, from  the  facts  admitted.  Whitsett  v.  Railway 
Co.^  67  Iowa,  159.  We  are  of  the  opinion  that  the  facts 
shown  by  the  certificate  are  of  such  a  character  as  to 
indicate  their  proper  legal  effect  with  reasonable  cer- 
tainty, and  conclude  that  the  certificate  is  sufiScient  to 
give  this  court  jurisdiction  of  the  case.  Questions  of 
law  alone  are  presented  for  our  determination. 

II.     Defendant  received  the  package  containing  the 
umbrellas    and    opened  it  on  the  seventeenth  day  of 

February,    1887.     He   then  examined    the 
anceof         umbrellas  suflSciently  to  know  that   they 

goods :  facta  ^  -•.,,,  ,«, 

constitutingr:    Were   not   encased    in    cloth    covers.     The 

presumption.       n-tTj..  ••■ 

alleged  defect  was  of  such  a  nature  as  to  be 
readily  ascertainable.  Use  of  the  umbrellas  was  not 
required  to  disclose  it.  No  fact  justifying  the  course 
of  defendant  in  not  making  such  an  inspection  as  would 
have  disclosed  defects  which  could  have  been  readily  dis- 
covered is  shown.  It  appears  that  he  did  in  fact  make 
a  partial  inspection,  and  found  an  alleged  defect,  which 
was  remedied  by  plaintiffs  on  application.  We  do  not 
think  defendant  should  be  permitted  to  make  separate 
demands,  founded  upon  partial  inspections  of  the  goods, 
in  the  absence  of  a  sufiScient  excuse  therefor.  His  first 
inspection  of  the  goods,  his  demand  for  the  cloth  covers, 
and  his  acceptance  of  them,  when  sent,  established 
prima  fade  a  full  acceptance,  and  it  was  incumbent 
on  him  to  excuse  his  failure  to  discover  and  object  to 
*  the  defect  of  which  he  now  complains  when  he  made 
his  first  demand,  in  order  to  rebut  the  presumption  of 
an  absolute  acceptance.  But  the  certificate  discloses  no 
fact  which  even  tends  to  excuse  his  failure.  On  the 
contrary,  he  kept  the  goods  for  several  weeks,  and  until 
he  had  sold  or  otherwise  disposed  of  more  than  one- 
third  of  them.  In  our  opinion  the  unexplained  delay 
was  unreasonable.  Both  of  the  questions  certified 
should  be  answered  in  the  afBrmative. 

Bevebsed. 
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Nelsoit  v.  The  Chicago,  Milwaukee  akd  St.  Paul     Wm 

Railway  Company. 

1.  Bailroads :  injury  to  bhployb  :  NEGuasNCB :  Bvn>BNGB.  Plain- 
tiff suee  for  injuries  received  by  being  struck  with  the  crank  of  a 
windlass  used  in  connection  with  a  ditching  machine.  The  negli- 
gence charged  consisted  in  a  co-employe's  releasing  the  brake 
without  warning  to  plaintiff.  It  is  apparent  that  if  he  had  been 
so  warned  he  would  not  have  been  injured.  There  was  evidence 
tending  to  show  due  care  on  plaintiff 's  part,  and  negligence  on 
the  part  of  the  co-employe,  so  that  a  verdict  for  plaintiff  cannot 
be  set  aside  in  this  court. 

2.  Deposition :  use  of  by  agbbembnt.  Prior  to  the  first  trial  in 
this  case  the  parties  entered  into  a  written  agreement  that  the 
deposition  of  plaintiff,  already  taken,  might  be  used  in  evidence 
on  the  trial  of  the  cause.  But  plaintiff  was  present  and  testified 
in  person  at  that  trial.  At  the  second  trial,  however,  plaintiff 
was  absent,  and  the  court,  against  defendant's  objection,  admitted 
the  deposition.    Held  that  this  was  justified  by  the  agreement. 

8.  Appeal :  bbyiewino  abgumbnt  to  jttby.  Complaint  is  made  to 
this  court  of  the  argument  of  plaintiff 's  counsel  to  the  jury,  and 
the  argument  is  printed  at  length  in  the  abstract;  but  in  the 
absence  of  a  showing  in  the  abstract  that  it  was  preserved  by  a 
bill  of  exceptions,  or  in  some  other  way  recognized  by  the  statute 
and  the  practice  of  the  courts,  this  court  cannot  consider  the  com- 
plaint. 

Apveal  from  Scott  District  Court. — Hon.    Andrew 

HowAT,  Judge. 

Piled,  May  14,  1889. 

Action  by  a  railroad  employe  to  recover  for  per- 
sonal injuries  sustained  through  the  negligence  of  a 
co-employe  while  engaged  in  operating  a  ditching 
machine  used  in  connection  with  an  engine  and  cars 
upon  defendant's  railroad.  There  was  a  judgment  on  a 
verdict  for  plaintiff.  Defendant  appeals.  The  case  has 
been  before  in  this  court.     See  73  Iowa,  676. 
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Wm.  K.    White  and  Orant  &  Orard^  for  appellant 

Heinz  &  Hirschl^  for  appellee. 

Beck,  J. — I.  It  was  determined  in  the  former 
appeal  in  this  case  that  plaintiff,  while  working  upon 
the  ditching  machine,  was  employed  in  connection  with 
the  use  and  operation  of  the  railroad. 

II.  The  evidence  shows  that  plaintiff  incurred  the 
injury  while  he  was  working  at  the  crank  of  a  windlass 
1.  Railroads:    uscd  to  raise  and  lower  a  bucket  or  shovel. 

employe^:  The  windlass  was  controlled  by  a  brake  in 
e?fd^M?® '  '  charge  of  an  employe.  The  injury  to  plain- 
tiff resulted  from  being  struck  by  the  handle  of  the 
windlass,  which  broke  his  shoulder.  The  negligence 
charged  consisted  in  the  employe's  releasing  the  brake 
without  warning  or  notice  to  plaintiff.  Counsel  for 
defendant  insist  that  the  eyidence  fails  to  show  negli- 
gence on  the  part  of  any  co-employe,  and  that  plaintiflP 
fails  to  show  that  he  was  in  the  exercise  of  due  care. 
We  think  there  is  evidence  upon  both  of  these  points 
tending  to  support  the  verdict.  Plaintiff  testifies,  in 
effect,  that  he  was  not  informed  that  the*  brake  was  to 
be  taken  off,  so  that  the  bucket  would  drop  as  it  did. 
He  is  corroborated  as  to  this  point.  It  is  quite  appar- 
ent that,  had  he  been  warned,  he  would  have  escaped 
the  injury.  Upon  these  facts  and  others  the  jury  could 
well  have  found  negligence  on  the  part  of  plaintiff's 
co-employe,  and  that  he  was  in  the  exercise  of  due  care. 

III.  Before  the  first  trial  in  the  case,  the  deposition 
of  plaintiff  had  been  taken  in  his  own  behalf.  The  parties 

entered  into  a  written  agreement  to  the 
■  use  of  by   *    effect  that  the  deposition  ''may  be  used  in 

evidence  on  the  trial  of  the  cause,"  subject 
to  objections  noted  therein.  The  plaintiff  being  present 
at  the  first  trial,  the  deposition  was  not  read.  He  testi- 
fied orally.  After  the  reversal  of  the  case,  the  cause 
was  again  brought  to  trial,  and,  plaintiff  not  being 
present,  the  deposition  was  permitted  to  be  read,  against 
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defendant's  objection.  We  think  the  court  below  cor- 
rectly ruled  on  this  point.  The  written  agreement  ifl 
not  limited  in  time  as  to  its  stipulation  for  the  reading 
of  the  deposition.  It  had  not  been  read.  It  was  agreed 
that  it  should  be.  The  agreement  does  not  prescribe 
when  it  shall  be  read,  except  that  it  *'may  be  used  in 
evidence  on  the  trial  of  the  cause.'*  Now,  we  cannot 
interpolate  words  into  this  contract  which  will  restrict 
its  use  to  the  first  trial.  It  id  agreed  that  it  may  be 
read.  If  counsel's  views  are  correct,  the  agreement 
becomes  inoperative,  and  is  thus  defeated,  for  it  can 
never  be  used  at  all.  We  think  the  deposition  was 
rightly  admitted. 

IV.  Counsel  for  defendant  complain  of  the  argu- 
ment made  by  plaintiff's  counsel  to  the  jury,  and  insist 

that  it  was  in  violation  of  the  rules  of  the 
*  viewing  argu-  law  applicable  to  the  duty  and  privileges  of 

ment  to  jury.  ,  ,  •j--ij.ja^j^ 

counsel,  and  was  prejudicial  to  defendant. 
The  argument  is  printed  at  great  length  in  the  abstract. 
We  are  unable  to  declare  that  it  so  violates  the  rules  of 
the  law  applicable  to  the  matters  as  to  require  a  reversal 
of  the  judgment  in  the  case.  But  we  cannot  enter  into 
a  consideration  of  the  argument  for  the  reason  that  it  is 
not  shown  by  the  abstract  that  it  was  preserved  by  a 
bill  of  exceptions,  or  in  any  other  way  recognized  by 
the  statute  and  the  practice  of  the  courts.  It  is  only 
shown  as  a  part  of  the  motion  for  a  new  trial. 

No  other  questions  are  discussed  by  counsel.  In 
our  opinion  the  judgment  of  the  district  court  ought 
to  be  Affibmed. 
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Dudley   v.    The   Minnesota    and    Northwestern 

Railway    Company. 


1. 


2. 


Railroads :  biqht-of-way  damages  :  appeal  :  byidsnob.  Where 
defendant  made  application  to  the  sheriff  to  appoint  a  jury  to 
assess  the  damages  which  the  owner  of  land  would  sustain  by  the 
appropriation  of  a  right  of  way  over  certain  government  subdi* 
visions,  describing  them,  and  the  land-owner  appealed  from  the 
award,  and  described  the  premises  in  his  notice  as  they  were 
described  in  the  application,  and  the  land  so  described  was  only 
a  part  of  his  farm,  held  that  this  did  not  preclude  him  from  prov- 
ing and  recovering  the  damage  to  his  whole  farm  from  the  appro- 
priation of  the  right  of  way.     (£k>mpare  cases  cited  in  opinion.) 

: :  INSTRUCTIONS.    Instructions  to  the   effect   that 


inconveniences  in  the  use  of  a  farm,  and  necessary  danger  from 
fire,  resulting  from  the  appropriation  of  a  right  of  way  for  a  rail- 
road over  the  farm,  are  to  be  considered,  in  estimating  the  owner's 
damages,  only  as  they  bear  upon  the  market  value  of  the  farm 
after  the  appropriation,  are  held  to  be  correct.  {Lance  v.  Railway 
Co,,  67  Iowa,  686,  distinguished.) 


8.     : :  EVIDENCE :  assessed  yalxte.    While  an  assessor 

might  be  a  very  competent  witness  as  to  the  value  of  a  farm  before 
and  after  it  was  crossed  by  a  railroad,  the  valuation  put  upon  it 
by  him  as  assessor  for  successive  years  is  not  competent  evidence, 
and  the  assessment  rolls  cannot  be  used  for  that  purpose. 

4.  : :  EXCESSIVE  verdict.  A  verdict  of  |1,700  for  dam- 
ages to  a  farm  of  three  hundred  and  eighteen  acres,  where  some 
of  the  witnesses  testified  that  the  farm  was  damaged  to  the  extent 
of  ten  dollars  per  acre,  cannot  be  said  to  be  excessive. 

Appeal  from  Fayette  District  Court — Hon.    L.    O. 

Hatch,  Judge. 

Piled,  May  14,  1889. 

Proceedings  for  the  assessment  of  damages  for  the 
establishment  of  defendant's  right  of  way.  From  an 
assessment  of  damage  by  the  jury  in  the  district  court 
the  defendant  appeals. 
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Fouke  &  Lyon  and  Lusk  &  Bunn^  for  appellant. 

Ainsworth  &  Hobson  and  Hoyt  cfe  Hancockj  for 
appellee. 

Granger,  J. — The  slieriflf's  jury,  to  assess  the 
damage  for  the  location  of  the  right  of  way  over  plain- 
tiff's  land,  was  summoned  at  the  instance  of  defendant. 
The  application  is  for  appraisers  to  assess  the  damages 
*'for  a  one-hundred  foot  right  of  way  in  and  over  the 
following  described  tracts  or  parcels  of  land,  *  *  * 
to- wit :  The  north  half  of  the  southeast  quarter,  and  the 
southwest  quarter  of  the  northeast  quarter.  *  *  *" 
The  application  then  directs  the  sheriflf  to  ''  appoint  six 
freeholders  of  the  county,"  etc.,  '*to  assess  the  damage 
which  the  said  Dudley  will  sustain  by  the  appropriation 
of  said  right  of  way."  The  language  in  the  notice  of 
appeal  is  that  he  appeals  ''from  the  award  and  assess- 
ment of  damages,  *  *  *  sustained  by  reason  of  the 
location  and  construction  of  the  railroad  over  and  across 
the  following  described  real  estate:"  (then  describing 
the  same  land  as  in  the  application.) 

I.     The  land  described  is  one  hundred  and  twenty 
acres,  and  the  plaintiff's  farm  consists  of  three  hundred 

and  eighteen  acres ;  and  on  the  trial  the 
*  right-of-way  plaintiff  was  allowed  to  prove  the  damage 
ap^:  '  to  the  entire  farm,  and  the  defendant 
assigns  that  as  error,  and  insists  that  the 
inquiry  should  have  been  limited  to  the  premises 
described  in  the  notice  of  appeal.  It  is  to  be  noticed 
that  neither  the  application  by  defendant  for  the  assess- 
ment, nor  the  notice  of  appeal  by  plaintiff,  in  any 
manner  indicates  that  there  is  to  be  an  assessment  of 
damages  only  to  the  premises  described ;  but  in  the 
application  for  an  assessment  the  premises  are  described 
as  those  crossed  by  the  right  of  way,  and  the  damages 
are  such  as  he  will  ''sustain  by  the  appropriation  of 
the  right  of  way."  The  premises  from  which  the  right 
of  way  is  taken  are  described,  and  the  damages  legiti- 
mately resulting  therefrom  are  to  be  assessed.     It  is 


410  SUPREME  COURT  OP  IOWA, 

Dudley  v.  The  Minnesota  &  N.  W.  By.  Co. 

from  sach  an  assessment  that  the  plaintiff  appealed  to 
the  district  court. 

The  case  is  stronger  against  appellants  than  Cox  v. 
Hallway  Co.y  76  Iowa,  306.  It  is  unnecessary  to  refer 
to  the  many  authorities  bearing  upon  the  right  of 
assessment  in  such  cases,  as  the  plaintiff,  by  his  appli- 
cation, has  asked  for  all  damages  legally  resulting  from 
the  appropriations ;  and,  when  a  farm  is  crossed  on  a 
right  of  way,  that  the  damage  to  the  entire  farm  may 
be  considered  in  estimating  damages  is  hardly  an  open 
question  in  this  state.  There  is  nothing  in  the  case  of 
Ball  V.  Railway  Co.y  71  Iowa,  306,  not  in  harmony 
with  this  holding.  It  is  not  held  therein  that  all  the 
land  damaged  must  be  described  in  the  papers  in  such 
cases.  In  commenting  on  the  testimony  some  language 
is  used  as  to  certain  lands  not  being  described  in  the 
papers.  It  is  used  evidently  more  with  reference  to  the 
confused  state  of  the  record  than  otherwise,  as  it  seems 
some  of  the  land  was  not  traceable  to  any  definite  loca- 
tion. 

II.  Complaint  is  made  of  the  seventh  instruction 
given  by  the  court  in  these  words:  "You  will  notice 

that  your  inquiry  is  not  confined  to  the 
THE  BAM.  three  forties  actually  crossed  by  the  rail- 
road, but  you  are  required  to  ascertain  from  the 
evidence  the  damages  which  the  plaintiff  will  sustain  in 
consequence  of  this  appropriation."  It  is  in  harmony 
with  the  rule  herein  announced  as  to  the  admission  of 
testimony,  and  is  correct. 

III.  The  eleventh  and  twelfth  instructions  given  by 
the  court  are  claimed  to  be  erroneous,  and  are  as 
^ . follows :     ''  (11)  So,  in  seeking  the  value  of 

Instructions,  this  farm  immediately  after  the  right  of 
way  was  taken,  you  will  consider  not  only  the  opinion  of 
witnesses,  but  the  facts  upon  which  a  just  opinion 
ought  to  be  based.  You  will  consider  not  only  the  loss 
of  the  land  actually  taken,  but  the  condition  in  which  the 
farm  was  left  after  the  appropriation,  and  every  incon- 
venience naturally  resulting  from  such  appropriation  by 
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which  the  market  valae  of  the  farm  was  then  unfa- 
vorably affected.  I  need  not  enumerate  these  inconven- 
iences in  detail.  Ton  are  not  to  allow  damages  for  these 
inconveniences  as  snch,  but  you  are  to  consider  them 
for  their  bearing,  and  only  for  their  bearing,  on  the 
market  value  of  the  farm  to  which  such  inconveniences 
are  attached.  To  illustrate :  If  you  iind  among  these 
inconveniences  the  necessity  of  opening  gates,  and  cross- 
ing the  railroad  often,  in  conducting  the  operations  of 
the  farm,  you  will  not  attempt  to  estimate  the  damages 
resulting  from  this  inconvenience,  and  make  this  esti- 
mate a  part  of  your  assessment ;  but  in  estimating  the 
fair  value  of  the  farm  you  will  look  at  the  farm  with 
this  inconvenience  attached,  and  give  it  due  weight  in 
making  this  estimate.  (12)  You  cannot  assume  that  the 
owner  of  this  farm  will  some  time  be  injured  by  fire  in 
consequence  of  defendant's  negligence,  and  you  cannot 
assess  damages  on  this  account ;  but  if  you  believe  the 
necessary  danger  from  fire  in  operating  the  defendant's 
trains  over  this  farm  is  a  fact  which  would  tend  to 
depreciate  the  value  of  such  farm,  then  this  danger  from 
fire  may  be  considered  with  other  things  in  seeking  the 
value  of  this  farm  immediately  after  the  appropriation. 
The  same  method  of  investigation  will  guide  you  in 
considering  every  inconvenience  that  can  be  properly 
considered  by  you." 

It  is  urged  that  the  eleventh  instruction  is  in  conflict 
with  the  rule  laid  down  in  Lance  v.  Railway  Co. ,  57 
Iowa,  636.  The  comments  of  the  court  in  that  case, 
when  carefully  read,  do  not  support  the  conclusion 
placed  on  them  by  appellant.  It  is  not  therein  held 
that  in  so  far  as  the  location  of  the  road  would  lessen 
the  market  value  of  the  farm  on  account  of  danger 
from  fire  or  other  causes,  it  could  not  be  considered. 
It  is  there  stated  that  ^'the  evidence  as  to  continual 
danger  from  fires  set  out  by  the  engines  used  in  operat- 
ing the  road  was  incompetent,  because  mere  matter  of 
opinion,"  etc.  The  court  says :  "It  was  competent  to 
show  the  situation  of  the  grove  and  buildings,  and  the 
jury  were  as  well  qualified  as  the  witnesses  to  determine 
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the  probable  effect  upon  the  property  by  the  operation 
of  the  road.''  The  idea  in  that  case  was  that  the  testi- 
mony admitted  would  lead  to  improper  results ;  but  the 
spirit  of  the  reasoning  is  in  harmony  with  the  instruc- 
tions given  in  this  case.  We  think  the  law,  as  stated  in 
both  instructions,  correct,  and  very  fairly  given. 

IV.  The  defendant  offered  to  prove  the  assessed 
valuation  of  the  lands  for  the  years  1885  and  1886,  and 
8. . .      the  testimony  was  excluded  by  the  court, 

Sw^M^d?'       ^^^   appellant  says  this   was   error.    The 
value.  argument  is  that  the  assessor  would  certainly 

be  a  competent  man  to  give  an  opinion  on  such  values, 
and  that  the  testimony  as  to  value  was  based  on  opinion. 
It  is  true  the  assessor  may  have  been  a  very  competent 
man  to  give  testimony  as  to  the  value  of  the  farm,  but 
the  objection  was  not  to  him  but  to  a  written  statement 
of  his.  If  he  had  been  offered  as  other  witnesses  who 
gave  their  opinions,  and  subject  to  cross-examination, 
we  might  have  a  different  record.  We  know  of  no 
authority  or  reason  for  admitting  the  assessment  roll  as 
evidence  of  value  between  third  parties. 

V.  It  is  urged  that  the  verdict  is  excessive.  The 
jury  allowed  seventeen  hundred  dollars  damages  to  a 

farm  of  three  hundred  and  eighteen  acres. 
'  ^essTve '      Quite  a  number  of  witnesses  fix  the  value 

of  the  farm  at  ten  dollars  per  acre  less  after 
the  location  of  the  road,  which  would  fix  the  damage  at 
three  thousand,  one  hundred  and  eighty  dollars.  Con- 
sidering all  the  testimony,  we  think  the  verdict  of  the 
jury  very  conservative,  and  free  from  prejudice.  They 
were  required  to  be  governed  by  the  testimony  as  they 
believed  it. 

VI.  The  court  refused  to  the  defendant  a  change 
of  venue,  but  we  see  nothing  in  the  record  to  show  an 
abuse  of  discretion  in  that  respect,  and  we  should  not 
interfere.  Affirmed. 
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McKat  V.  Woodruff,   Sheriff. 

1.  Appeal :  dismissal  :  failuhe  to  file  abstbaot.  An  appeal  will 
not  be  dismissed  on  account  of  the  appellant's  failure  to  file  an 
abstract  within  the  prescribed  time,  where  it  appears  that  the 
appeal  was  taken  in  good  faith,  and  not  for  delay,  and  that  the 
delay  in  prosecuting  it  was  in  part  unavoidable  and  in  part  by  con- 
sent.   (See  chap.  56,  Laws  of  1874.) 

2.  Criminal  Law :  mittimus  dobs  not  expire  till  executed  :  ser- 
vice AFTER  VOID  RETURN.  "Where  the  judgment  is  that  defendant 
be  fined,  and  be  committed  in  default  of  payment  of  the  fine,  and 
the  clerk  makes  and  delivers  to  the  sheriff  a  certified  copy  of  the 
judgment,  such  copy  has  the  force  and  effect  of  a  warrant  (see 
Code,  sec.  4512),  and  thereunder  the  sheriff  is  required  to  arrest  and 
commit  the  defendant ;  and  such  warrant  does  not  expire  until  exe- 
cuted, and  if  the  sheriff  returns  it  ''Nothing  made,"  or  ''Defendant 
not  found  in  this  state,"  such  return  is  a  nullity,  not  being  author- 
ized by  law,  and  the  sheriff  may  afterwards  take  up  the  warrant 
and  arrest  and  commit  the  defendant  thereunder. 

8.      ]:    REMTTTINO    FINES    BY    COMPROMISE:    POWER   OF   DISTRICT 

ATTORNEY  AND  SUPERVISORS.  Neither  the  district  attorney  nor  the 
board  of  supervisors  has  any  power  to  remit  fines  directly,  nor  to 
do  so  indirectly  by  the  satisfaction  of  the  judgments  therefor  for  a 
less  sum  than  the  fines  imposed,  even  though  such  compromise  may 
be  desirable  from  a  pecuniary  x)oint  of  view;  and  such  satisfaction 
is  no  bar  to  the  arrest  of  defendant  upon  executions  issued  upon 
such  judgments,  even  though  the  satisfaction  is  not  set  aside. 

4.      :  PARTIAL  AND  CONDITIONAL  PARDON  :  SUBSEQUENT  ARREST  OF 

DEFENDANT.  A  commutation  by  the  governor  of  a  fine,  so  far  as 
to  release  certain  property  from  the  lien  thereof,  but  in  no  way 
affecting  the  defendant's  personal  liability  therefor,  and  upon  con- 
dition that  he  pay  all  costs,  and  refrain  from  the  unlawful  bus- 
iness for  which  he  was  convicted,  is  no  bar  to  his  subsequent 
arrest  and  commitment, — ^not,  at  least,  until  he  shows  that  he  has 
complied  with  the  conditions  of  the  commutation. 

Appeal  from  an  order  of  Hon.  J.  K.  Johnson,  Judge, 

in  a  Habeas  Corpus  proceeding. 

Filed,  May  14,  1889. 
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Bolton  &  McCoj/y  for  appellant. 

naskell  &  GreeTy  for  appellee. 

Given,  C.  J. — I.    The  order  retaanding  appellant 
to  cnstody  was  made  May  25,  1887,  and  an  appeal  duly 
1.  apfial;  dto-     Perfected  on  the  same  day.    September  25, 
toflte'i^"'^  1888,   appellee  filed  his  motion  to  dismiss 
■****^*'  the  appeal  and  affirm  the  order  appealed 

from,  because  of  appellant's  having  failed  to  file  an 
abstract  of  the  record.  Code,  section  3182,  as  amended  by 
chapter  56,  Laws,  1874,  provides  "that  no  appeal  to  the 
supreme  court  of  the  state  shall  be  dismissed,  or  judg- 
ment of  court  below  affirmed,  because  the  said  caase 
was  not  docketed  or  transcript  filed  in  supreme  court,  if 
it  be  made  to  appear  that  an  appeal  was  taken  in  good 
faith,  and  not  for  delay,  or  if  from  the  conduct  of 
appellee  or  his  counsel  appellant  was  induced  to  believe 
no  motion  to  dismiss  or  affirm  would  be  made."  It 
appears  from  appellant's  showing  in  resistance  to  the 
motion  that  the  appeal  was  taken  in  good  faith,  and  not 
for  delay,  and  that  the  delay  in  prosecuting  it  was  in 
part  unavoidable,  and  in  part  by  consent.  We  think 
the  motion  to  dismiss  and  affirm  should  be  overruled. 

II.  Appellee,  as  sherifl!  of  Mahaska  county,  detains 
appellant  in  the  jail  of  said  county  by  virtue  of  three 
8.  CBmiHALiaw:  ^^^^^^^  issued  ou  three  separate  judgments 
SJjt'iSSw  Su  '^^  ^^^^  ^^^  costs  against  appellant  in  the 
M^^iSl*&er  district  court  of  said  county.  Appellant 
Toid  return,  claims  that  his  detention  is  illegal,  (1) 
because  the  mittim%  upon  which  he  is  held,  were  issued, 
executed  and  returned  to  the  clerk's  office  years  before  it 
was  attempted  to  execute  them  by  appellee's  taking  them 
again  from  the  files  of  the  clerk's  office,  and  taking 
appellant  into  custody  under  them ;  and  (2)  because, 
when  these  several  mitiimi  were  executed  by  appellee's 
taking  appellant  into  custody,  the  judgments  had  been 
satisfied  of  record.  The  record  shows  three  judgments 
for  costs,  and  three  for  fines  and  costs,  in  state  cases, 
against  appellant,  aggregating  $560.80;  the  three  for 
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fines  and  costs  amounting  to  $1,494.30.  Certified  copies 
of  the  judgment  entries  were  issued  in  1885  to  the  sherifl! 
in  each  of  the  three  cases  wherein  fines  were  assessed. 
Within  a  few  months  after  their  issue  each  was  returned 
to  the  clerk,  one  return  being,  '' Nothing  made ;"  the 
others,  "  Defendant* not  found  in  this  state."  By  refer- 
ring to  chapter  34,  title  25,  Code,  it  will  be  seen  that  the 
certified  copies  of  these  judgment  entries  had  the  force 
and  effect  and  conferred  the  same  authority  as  warrants, 
— that  under  them  the  sheriff  was  required  to  arrest  and 
commit  the  appellant,  and  that  no  such  returns  as  were 
made  are  required  or  authorized.  No  return  is  author- 
ized until  after  commitment.  It  was  the  duty  of  the 
sheriff  to  hold  these  certified  copies  until  executed  by 
arrest  and  commitment,  and,  if  that  was  not  accomplished 
during  his  term  of  office,  to  turn  them  over  for  execu- 
tion to  his  successor.  Such  warrants  do  not  expire  by 
lapse  of  time,  nor  by  being  returned  to  the  clerk  unexe- 
cuted. 

III.     It  appears  that,  before  the  arrest  complained 
of,  entries  were  made  upon  the  record  of  each  of  these 

judgments,  showing  them  satisfied.    These 

'  ting  toes  by    satisfactions  were  by  J.  A.  Donnell,  district 

power  of  dto-   attomev,  "and  in  consideration  of  the  sum 

trict  attorney 

uid  snpei-  of  oue  hundred  and  seventy-five  dollars  in 
hand  paid  by  Bolton  &  McCoy,  attorneys 
for  A.  McKay,  and  by  virtue  of  authority  given  by 
the  board  of  supervisors  of  Mahaska  county,  Iowa." 
Section  16,  article  4,  Constitution  of  Iowa,  and  section 
4712,  Code,  vest  the  power  to  grant  reprieves,  commuta- 
tions and  pardons,  and  to  remit  fines  and  forfeitures, 
solely  in  the  governor  of  the  state.  Neither  the  district 
attorney  nor  board  of  supervisors  has  any  authority  to 
remit  fines.  The  fact  that  the  compromise  made  was 
desirable,  because  of  a  prior  mortgage  on  appellant's 
real  estate,  did  not  confer  authority  on  the  district 
attorney  or  board  of  supervisors  to  remit  any  part  of 
the  fines.  Such  a  fact  might  well  be  addressed  to  the 
executive. 
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IV.  It  is  claimed  that,  as  these  judgments  were 
satisfied  of  record,  appellant  was  not  amenable  to  arrest 

nntil  the  satisfactions  were  set  aside.     The 
THx  BAMx.     j.g^5Qi.^g  gixow  upon  their  face  that  the  satis- 
factions were  without  authority ;  that  they  were  abso- 
lutely void ;  hence  they  were  no  bar  to  further  proceed- 
ings to  enforce  the  judgments. 

V.  O.  M.  Kohn  held  appellant's  notes  for  about 
thirty-six  hundred  dollars,  secured  by  mortgage  on 
^  .partial    P^^*  ^^  ^  Certain  lot,  which  mortgage  was 

tto^^par-  superior  to  the  judgments  under  notice. 
qS?nt*2SSt  ^^  ^^y  ^'  ISSQj  the  governor  granted  a 
of  defendant,  commutation  to  appellant  in  these  words: 

**Now,  therefore,  I,  William  Larrabee,  governor  of  the 
state  of  Iowa,  do  hereby  commute  said  judgments,  so 
far  as  to  release  said  above  described  property  from  the 
liens  occasioned  by  said  judgments,  but  in  no  manner  to 
relieve  said  A.  McKay  from  his  personal  liability  in  the 
premises.  This  commutation  is  granted  upon  the  con- 
dition that  said  McKay  shall  pay  all  costs  assessed 
against  him  in  said  cases,  and  upon  his  giving  a  pledge 
to  forever  refrain  from  engaging  in  the  saloon  business  in 
Iowa  in  violation  of  law."  Clearly,  this  commutation 
was  limited  to  the  release  of  the  property,  and  in  no 
manner  relieves  appellant  from  his  personal  liability. 
If  it  did,  it  does  not  appear  that  McKay  has  complied 
with  the  condition  upon  which  the  commutation  was 
granted.  The  order  of  Hon.  J.  K.  Johnson,  remand- 
ing appellant  to  the  custody  of  appellee,  sheriff,  is 

Affirmed. 
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The  State  v.  Billings. 

1.  Criminal  Law :  grand  juror  :  freedom  from  bias  :  exami- 
nation. One  of  the  grand  jurors  who  found  an  indictment  for 
murder  in  the  first  degree  against  defendant  was  examined  at 
length  as  to  his  freedom  from  bias,  and  the  material  part  of  his 
examination  is  set  out  in  the  opinion  (which  see),  from  which  it 
appears  that  he  had  engaged  in  some  talk  of  lynching  the  defend- 
ant ;  but  held  that  the  examination  evidenced  a  state  of  mind 
reasonably  free  from  any  prejudice  or  conviction  that  should  dis- 
qualify him,  and  that  the  court  did  not  err  in  allowing  him  to  sit  on 
the  case. 

2.     :    :    NUMBER   NECESSARY   TO  INDICT.    In   a   county 

where,  under  the  present  statute,  the  grand  jury  consists  of  five 
members,  and  a  challenge  is  sustained  as  to  one,  and  his  place  is 
not  filled,  the  remaining  four  may,  if  they  all  concur,  find  a  valid 
indictment.     (State  i\  Shelton,  64  Iowa,  888,  followed  in  principle.) 

8.   :  CHANGE  OF  VENUE  :  PREJUDICE  OF  JUDGE  :  DUTY  OF 

COURT.  Where  a  change  of  the  place  of  trial  of  a  criminal  case  is 
sought  on  the  alleged  ground  of  the  prejudice  of  the  presiding 
judge,  the  judge  is  not  at  liberty  to  avoid  the  embarrassments  of  a 
trial  in  the  face  of  such  objections  by  granting  a  change,  but  must 
rule  upon  the  application,  when  fully  advised,  "according  to  the 
very  right  of  it"  (Code,  sec.  4874),  and  his  ruling  will  not  be  dis- 
turbed on  appeal  unless  it  is  shown  that  he  has  abused  his  dis- 
cretion ;  and  no  such  sfiowing  is  made  in  this  case. 

4.  :  :  PREJUDICE  of  people  :  showing  and  counter- 
showing  :  ABUSE  OF  discretion.  The  application  for  a  change 
of  venue  in  this  case,  involving  a  charge  of  murder  in  the  first 
degree,  was  supported  by  the  affidavits  of  some  forty  or  fifty  per- 
sons, showing  a  high  state  of  feeling  among  the  people,  and  at 
least  some  prejudice  against  defendant,  and  that  there  was  some 
talk  of  lynching  him.  It  also  appeared  that  many  other  persons 
applied  to  to  make  like  affidavits  would  have  done  so  but  for  pru- 
dential reasons.  This  showing  was  opposed  by  the  affidavits  of 
some  eight  hundred  persons,  which  do  not  controvert  the  facts  of 
excitement  and  prejudice,  but  do  controvert  the  claim  that  the 
excitement  and  prejudice  were  so  great  as  to  prevent  a  fair  and 
impartial  trial.  Held  (all  concurring)  that  to  have  granted  the 
change  upon  the  showing  made  would  have  been  in  accord  with 
the  general  practice  in  such  cases,  and  (Granger,  J.,  dissenting) 
that  it  was,  under  all  the  circumstances,  an  abuse  of  discretion  for 
the  court  to  deny  the  change.  (Compare  State  v.  Bead,  40  lowa^ 
85,  and  State  v.  Perigo,  70  Iowa,  657.) 

Vol.  77—27 
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6.      :     INSTRUCTIONS  :     CREDIBILITY    OP    DEFENDANT'S    WIFE    AS 

AFFECTED   BY    HIS    CHARACTER    AND    HOTIVB8.      On    the    trial    of 

defendant  for  the  murder  of  one  Kingsley,  the  court  instructed  the 
jury  as  follows  :  *  *Even  though  you  may  believe  from  the  evidence 
before  you  that  the  defendant  has  been  a  man  of  base  and  degraded 
L'fe,  and  that  he  was,  from  sordid  motives  of  personal  gain,  press- 
ing a  false  charge  against  Kingsley,  or  even  that  defendant  and 
•  his  wife  had  conspired  together  to  extort  money  from  him,  or  that 
the  evidence  shows  that  defendant  was  guilty  of  other  crimes  not 
charged  in  this  indictment,  none  of  such  considei'ations  will  war- 
rant you  in  convicting  the  defendant  on  this  indictment;  nor 
must  you  allow  them  to  have  any  other  consideration  than  as  show- 
ing the  animus  or  motive  of  the  defendant  towards  the  deceased, 
and  also  as  affecting  the  credit  which  ought  to  be  given  to  his  tes- 
timony and  that  of  his  wife,  if  she  participated  in  any  improper 
motive  toward  the  deceased."  Defendant's  wife  was  a  very 
important  witness  in  his  behalf.  Held  that  the  instruction  was 
erroneous,  because,  though  it  was  designed  to  express  the  correct 
rule  of  law,  and  would  be  readily  so  understood  by  the  professional 
mind,  yet  its  language  permitted  the  jury  to  consider  the  acts  and 
misconduct  of  the  defendant,  in  regard  to  which  his  wife  had  no 
part  or  connection,  as  affecting  her  credibility,  on  the  single  con- 
dition that  "she  participated  in  any  improper  motive  towards  the 
deceased." 

Appeal  from  Bremer  District  Court — Hon.   G.   W. 

RuDDioK,  Judge. 

Filed,  May  14, 1889. 

The  defendant  was  indicted  for  murder  of  the  first 
degree.  Upon  the  trial  of  the  indictment  the  defendant 
was  convicted  of  murder  of  the  second  degree,  and  from 
a  judgment  on  the  verdict  he  appeals. 

W.  L.  EatoUy  O.  Wellington  and  E,  M.  Billings^ 
for  appellant. 

John  T.  Stone^  Attorney  General,  and  E.  A.  Dawson, 
for  the  State. 

Granger,  J. — I.  At  the  empaneling  of  the  grand 
jury  that  returned  the  indictment,  one  Bockhouse  was 

examined  as  to  his  qualifications,  and  error 

1.  Cbiiiikal  law:  ^ 


mnd  Juror:  *  is  assigned  as  to  the  rulings  of  the  court  in 

needom  from  ,  ^ 

permitting  him  to  remain  as  a  member  of  the 
panel.     The  juror  is  of  foreign  birth,  and  it 
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is  evident  he  did  not  at  all  times  fully  understand  the 
import  of  the  questions,  and  in  some  cases,  we  think,  his 
answers    did   not   exactly    express   his   purpose.     He 
resided  some  seventeen  or  eighteen  miles  from  Waverly, 
where  the  homicide  occurred,  and  where  the  court  was 
sitting.    The  material  part  of  his  examination  is  as 
follows:     ^^ Counsel  for    Defendant.     Question.    Mr. 
Bockhouse,  isn't  it  a  fact  thatyoa  have  said  frequently, 
at  your  own  town  of  Tripoli,  that  you  believed  Mr. 
Billings  to  be  guilty  of  murder  %    Answer.     I  have  said 
like  this :    If  he  done  the  shooting,  of  course  he  was 
guilty.     Q.    That  is  not  an  answer  to  my  question.     A. 
That  is  the  only  thing  that  I  remember  that  I  have  said. 
Q.    Isn'  t  it  a  fact  that  you  have  said,  and  said  frequently, 
in  your  own  town,  you  believed  Mr.  Billings  was  guilty 
of  murder  1    A.    I  don't  know  how  to  answer  that.     I 
don't  know  that.     I  coaldn't   said  that  he   was.     Q. 
Haven't  you  said  that  you  believed  he  was  ?    A.     Why, 
I  might  have  said  so  on  the  first,  by  the  saying  that 
some  talked.     I  might  have  said  that.     I  don' t  know, 
though.     Q.    Haven't  you  said  besides,  frequently,  that 
in  your  opinion  he  ought  to  be  hung  i    A.    No ;  I  don't 
think  I  have.     Don't  remember  of  as  I  have  said  that. 
Don't  know  as  I  have  said  any  more  than  any  man  that 
murdered  in  such  a  way  as  that,  I  thought,  ought  to  be 
hung.     I  think  that  is  the  way  I  have  said  it.     Don't 
think  I  said  that  frequently.    Never  talked  with  people 
over   there  very  much  in  regard  to  this  matter.     Q. 
Haven't  you  said  that  you  would  be  glad  to  help  hang 
him  %    Said  it  in  your  own  town  ?    A.    No  more  than 
just  what  I  say.    If  he  was  the  man  that  shot  Mr. 
Kingsley,  that  he  ought  to  be  hung.     I  don't  know  but  I 
would  help  hang  him  if  I  was  right  there.     Some  such 
remark.     Q.     You  have  said  you  would  help  hang  him 
if  you  were  right  there?    A.    Yes,  sir;  if  he  was  in 
the  wrong.     Q.    Haven't  you  said  you  believed  he  was 
in  the  wrong,  and  you  would  be  glad  to  help  hang  him, 
or  that  in  substance  ?    A.    I  never  said  I  would  be  glad 
to  help  hang  him.    Don't  remember  that  I  said  I  was 
going  to  help  hang  him.     Don' t  think  I  ever  said  that. 
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I  won't  swear  to  it ;  but  don't  think  I  ever  said  that. 
Don't  think  there  has  been  much  talk  over  at  Tripoli 
about  hanging  him.  I  believe  some  talk  in  regard  to 
lynching  him.  Think  I  heard  such  talk.  Think  I  have 
talked  with  others.  Court.  In  your  talk  with  others 
there,  did  you  say  that  you  would  participate  in  any 
attempt  to  lynch  him  %  Did  you  say  you  would  do  any- 
thing of  that  kind?  A  No;  no,  sir;  no;  I  don't 
think  I  ever  said  any  such  thing.  Court.  Do  you  mean 
to  say  that  you  have  formed  no  opinion  upon  the 
question  of  guilt  or  innocence  of  Mr.  Billings  on  the 
charge  of  murder  ?  A.  I  say  that  I  have  formed  no 
opinion.  Q.  Do  you  mean  to  say  that  you  have 
expressed  no  opinion  upon  that  question?  A.  I 
haven' t  formed  any  opinion.  Court.  I  ask  you  about 
your  expression  now.  Have  you  expressed  any  opinion 
of  that  character  ?  A.  You  mean  whether  I  expressed 
my  opinion  whether  he  was  guilty  1  Court.  Yes,  sir ; 
guilty  or  innocent.  A.  I  don't  know  that  I  have  said 
that  he  was  guilty ;  not  that  I  remember.  Court  You 
don't  remember  that  you  have  made  any  such  expres- 
sion \  A.  1  don' t  remember  that  I  ma  de  any  such  expres- 
sion that  he  was  guilty.  Court.  Is  your  state  of  mind 
such  that  you  could  investigate  the  charge  for  which  he 
is  held  here  with  entire  candor  and  fairness  ?  A.  Well, 
it  is  so  I  want  to  hear  a  good  deal  more  about  it  than  I 
have  before.  Court.  No ;  but  would  you  investigate  it 
fairly,  candidly  and  impartially  ?  Of,  course,  it  is  here 
for  the  purpose  of  investigation.  A.  I  mean,  before  I 
could  pass  my  opinion,  I  would  want  to  hear  a  good  deal 
more  than  I  have.  Court.  I  want  to  know  whether  or 
not  you  can  take  part  in  that  investigation  impartially, 
for  the  purpose  of  determining  from  the  evidence  the 
fact,  free  from  any  prejudice  that  you  have  had  hereto- 
fore, if  you  ever  had  any.  A.  Yes,  sir;  free  from 
any  prejudice,  I  could  take  part. 

It  is  true,  the  juror  had  been  in  the  midst  of  strong 
excitement,  and  where  there  was  evidently  a  conviction 
as  to  the  guilt  of  the  defendant,  as  must  be  the  case 
where  there  is  talk  of  lynching.     One  expression  of  the 
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juror,  as  ''Think  I  talked  with  others, '*  in  the  connec- 
tion in  which  it  appears,  tends  to  show  that  he  talked 
with  others  of  lynching.  If  satisfied  of  the  fact  that  he 
counseled  or  favored  such  a  proceeding,  we  should 
hesitate  much  before  allowing  an  indictment  found  by 
the  vote  of  such  a  grand  juror  to  stand.  From  all  the 
testimony  of  the  grand  juror,  we  do  not  think  such  is 
the  fact.  He  was  undoubtedly  present  when  there  was 
talk  on  that  subject,  and  talked  himself  ;  but  the  evi- 
dence does  not  show  that  he  counseled  any  such  step,  or 
favored  it.  His  examination  by  the  court  evidences  a 
state  of  mind  reasonably  free  from  any  prejudice  or  con- 
viction that  should  disqualify  him  from  acting  as  a 
grand  juror.  As  to  the  juror's  having  formed  an  opinion 
that  would  disqualify  him,  the  action  of  the  court  in 
overruling  the  challenge  has  strong  support  in  the  case 
of  State  V.  SheltoTij  64  Iowa,  333,  and  we  think  the 
holding  correct. 

II.  One  Wile,  upon  examination  as  to  his  qualifi- 
cations as  a  grand  juror,  was  challenged  by  the  defense, 
8. : :     and  the  challenge  sustained,    and,   under 

eBm^\o^'   instructions  from  the  court,  took  no  part  in 
indict.  ^j^^  ^^^ .  1^^^  j^.g  pjg^^Q  Q^  ^^Q  panel  was 

not  supplied,  and  the  failure  to  supply  his  place  is 
assigned  as  error.  Under  the  present  law  a  grand  jury 
for  Bremer  county  is  composed  of  five  members,  and  the 
concurrence  of  four  is  necessary  to  the  finding  of  an 
indictment.  Hence,  as  to  this  case,  but  four  of  the  five 
members  of  the  grand  jury  took  part,  all  of  whom  must 
concur  to  legally  present  the  indictment,  and  it  is  urged 
to  us  that  the  defendant  was  entitled  to  the  presence 
and  deliberations  of  a  full  panel.  Inasmuch  as  we 
regard  the  question  as  settled  upon  authority,  our 
reasoning  upon  it  would  be  of  little,  if  any,  practical 
utility.  Prior  to  January  1,  1887,  a  grand  jury  was 
composed  of  fifteen  members,  and  the  concurrence  ot 
twelve  was  essential  to  the  validity  of  an  indictment. 
The  same  reasoning  that  would  entitle  a  defendant  to  a 
full  panel  under  the  law  as  it  now  is  would  have  entitled 
a  party  under  the  law  as  it  then  was  to  a  full  panel ;  the 
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line  of  argament  being  that  it  cannot  be  known  what 
would  have  been  the  effect  of  the  influence  and  delibera- 
tions of  the  absent  members  as  to  those  present,  and 
that  with  a  full  panel  an  indictment  might  not  have 
been  found.  The  argument  is  not  without  force,  but  in 
the  case  of  State  v,  Shelton,  supra^  three  of  the  fifteen 
members  of  the  panel  were  excused  from  acting  in  the 
case  because  of  challenges,  and  only  twelve  members 
took  part,  all  of  whom  must  concur  to  present  the 
indictment.  In  that  case  this  court  held  that  the 
defendant  was  not  entitled,  as  a  matter  of  right,  to  the 
full  panel  in  his  particular  case  ;  that,  the  grand  jury 
being  legally  empaneled,  its  organization  was  not 
affected  by  the  absence  of  the  three  ;  and  the  indictment 
was  sustained.  We  think  that  case  ample  support  for 
the  ruling  of  the  district  court  in  this  case. 

III.     At  the  term  at  which  the  indictment  was 

returned  the  defendant  filed  his  motion  to  change  the 

8.  — :  change    placc  of  trial,  ou  the  ground  of  the  preju- 

prejudice'of    dice    of    the   judge.     The  defendant  is   a 

Judge:  duty  *  5  x-         •       -d 

of  court.  lawyer  of  many  years  practice  m  Bremer 
county,  which  is  and  has  been  for  many  years  the  home 
of  the  presiding  judge.  The  petition  for  the  change  is 
quite  elaborate,  describing  with  considerable  minute- 
ness many  instances  of  defendant's  experience  in  cases 
before  the  court,  and  his  treatment  by  the  court. 
Without  any  reference  whatever  to  the  merits  of  these 
particular  complaints,  we  think  the  defendant  believed 
there  was  prejudice  against  him,  and  that  he  could  not 
have  an  impartial  trial  unless  his  application  was 
granted.  It  is,  perhaps,  unfortunate  that  any  person 
should  be  put  on  trial  for  his  life  or  liberty  with  such  a 
belief.  This  is  the  most  objectionable  feature  of  this 
particular  branch  of  the  case,  for  an  examination  of  the 
record,  both  as  to  this  showing  for  a  change  and  the 
trial  of  the  indictment,  nowhere  impresses  us  with  a 
belief,  or  even  a  doubt,  but  that  the  utmost  fairness  was 
manifested. by  the  court  in  all  departments  of  the  trial 
as  to  the  defendant.  Owing  to  the  peculiar  provisions 
of  our  statute,   the  trial  judge  experiences  his  most 
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delicate  and  embarrassing  dnty  in  passing  upon  the 
question  of  his  own  impartiality  or  want  of  prejudice 
for  the  trial  of  causes.  The  statute,  in  terms,  is  a 
restriction  upon  his  inclinations  or  promptings  to  grant 
the  change,  and  thus  avoid  comment  and  the  embarrass- 
ments that  necessarily  follow  his  sitting  for  the  purpose 
of  trial  after  such  objections  are  interposed.  When  a 
petition  is  filed,  averring  his  prejudice,  his  duties  are 
prescribed  by  Code,  section  4374,  in  these  words :  ''The 
court,  in  the  exercise  of  a  sound  legal  discretion,  must 
decide  the  matter  of  the  petition,  when  fully  advised, 
according  to  the  very  right  of  it."  He  is  not  to  give 
judgment  as  to  his  preferences,  or  as  to  the  beliefs  of 
the  applicant  for  the  change,  but  as  to  the  fact  of  the 
prejudice  as  it  appears  to  him.  This  court  has 
frequently  said  that  it  can  only  interfere  in  such  cases 
where  the  trial  judge  has  abused  the  discretion  with 
which  he  is  invested,  ^ate  v.  Mewherterj  46  Iowa,  88 ; 
State  V.  Ray^  60  Iowa,  620. 

IV.    At  the  time  of  presenting  the  petition  for  a 
change  of  venue  on  account  of  the  prejudice  of  the 

^. . .      judge,  a  petition  was  also  presented  for  a 

of pe^te:  change  of  venue  because  of  prejudice  and 
SSSSJte^Bhow-  excitement  against  the  defendant  in  the 
SwUtto^.^^'  county,  and  the  application  also  asks  that 
the  cause  be  not  sent  to  Butler  or  Floyd 
county,  because  of  such  excitement  and  prejudice  there. 
This  application  is  supported  by  the  affidavits  of  some 
forty  or  fifty  persons  residing  in  such  counties,  a  large 
majority  of  the  affiants  being  residents  of  Bremer 
county,  and  their  affidavits  have  reference  only  to  that 
county.  Some  of  these  affidavits  state  facts  showing 
the  grounds  for  the  belief  of  the  affiants  as  to  such 
prejudice  and  excitement,  and  they  unmistakably  show 
a  high  state  of  feeling  among  the  people,  and  at  least 
prejudice  to  some  extent  as  against  the  defendant,  and 
the  facts  undisputed  show  that  in  some  instances  there 
was  talk  of  lynching  the  defendant.  The  affidavits  of 
some  who  endeavored  to  get  signatures  to  affidavits  for 
a  change  of  venue  show  that,  of  those  approached  and 
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who  refused  to  sign,  many  expressed  themselves  that 
there  should  be  a  change  of  place  of  trial,  but  that  to 
make  the  affidavit  would  prompt  the  accusation  that 
they  were  taking  sides  with  Billings,  or  it  would  hurt 
them  in  their  business.  Other  and  particular  facts 
are  disclosed  by  the  affidavits  for  the  change,  which  need 
not  be  stated,  further  than  that  they  show  an  intensely 
strong  feeling  against  the  defendant  in  and  for  miles 
about  Waverly.  This  feeling  was  augmented  by 
reports,  and  to  some  extent  a  belief,  that  in  many 
respects  the  defendant  was  a  dangerous  and  bad  man. 
Opposed  to  this  showing  for  a  change  of  venue  are  the 
affidavits  of  some  eight  hundred  residents  of  the  three 
counties  named,  most  of  them,  however,  being  residents 
of  Bremer  county.  The  affiants  reside  in  the  different 
townships  in  the  county,  and  represent  nearly  all  the 
business  interests,  and  among  them  a  large  number  of 
farmers  residing  outside  of  the  viUages.  The  substance 
of  these  affidavits  is  that  the  affiants  are  well  acquainted 
with  the  general  feeling  and  sentiment  of  the  people  of 
the  county  towards  the  defendant,  and  that  they  know 
of  no  prejudice  or  excitement  that  would  prevent  the 
defendant  from  having  a  fair  and  impartial  trial  in  the 
county.  These  affidavits  do  not  controvert  the  partic- 
ular facts  stated  in  the  affidavits  for  the  change,  nor  do 
they  deny  the  facts  of  excitement  and  prejudice ;  but 
they  do  controvert  the  claim  that  the  excitement  and 
prejudice  is  so  great  as  to  prevent  a  fair  and  impartial 
trial.  On  the  trial  before  us  this  point  was  urged  by 
appellant  with  much  apparent  confidence,  and  the  mem- 
bers of  this  court  are  agreed  that  the  granting  of  the 
change,  under  the  showing  made,  would  have  been  in 
accord  with  the  general  practice  in  such  cases,  and 
saved  from  the  record  of  the  case  at  least  the  question 
of  doubt,  if  the  defendant  had  been  accorded  a  trial 
under  such  circumstances  that  the  verdict  was  not  influ- 
enced by  the  excitement  or  prejudice  surrounding  it. 
While  agreed  as  to  this  fact,  there  is  not  a  unanimous 
conviction  that  the  refusal  of  the  court  was  an  abuse  of 
its  discretion.     A  majority  of  the  members  think  the 
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facts  of  this  case  distinguish  it  from  other  cases  wherein 
this  court  has  held  that  the  refusal  of  the  district  court 
to  grant  the  change  was  not  an  abuse  of  discretion,  and 
they  believe  and  hold  that  it  was  error  to  refuse  the 
change,  under  the  showing  herein  made.  The  writer  of 
the  opinion  does  not  concur  in  this  view,  and  believes 
that  the  action  of  the  district  court  does  not  involve  an 
abuse  of  discretion,  if  we  are  to  be  guided  by  the  former 
holdings  of  this  court.  In  the  opinion  of  the  writer,  the 
case  of  Stale  v.  Read^  49  Iowa,  85,  presents  a  state  of 
facts  equally  as  strong,  if  not  stronger,  against  the 
action  of  the  district  court  than  this,  and  its  action  was 
sustained  on  the  ground  that  it  had  not  abused  its  dis- 
cretion. That  case  has  strong  support  in  the  case  of 
State  V.  Perigo^  70  Iowa,  667,  and,  in  my  judgment, 
those  cases  should  control  our  action  on  this  question. 

V.    Error  is  assigned  to  the  giving  of  the  nineteenth 
instruction  by  the  court,  in  these  words:    '^The^jury 

must  not  be  drawn  away  from  the  proper 

*  tipni :  oredi-    Consideration  of  the  charge  in  the  indict- 

fenctant'B  wife  mcut.     The  defendant  is  not  charfi:ed  in  this 

as  affected  by         _  ^ 

his  character  mdictmeut  With  presenting  to  Kingsley  sm 
infamous  and  false  charge  of  seducing  his 
wife,  for  the  purpose  of  extorting  money,  but  the 
charge  is  that  he  fired  the  shot  that  caused  the  death  of 
Kingsley ;  and,  even  though  ^ou  may  believe  from  the 
evidence  before  you  that  the  defendant  has  been  a  man 
of  base  and  degraded  life,  and  that  he  was,  from  sordid 
motives  of  personal  gain,  pressing  a  false  charge  against 
Kingsley,  or  even  that  defendant  and  his  wife  had  con- 
spired together  to  extort  money  from  him,  or  that  the 
evidence  shows  that  the  defendant  was  guilty  of  other 
crimes  not  charged  in  this  indictment,  none  of  such 
considerations  will  warrant  you  in  convicting  the 
defendant  of  the  charge  in  this  indictment.  Nor  must 
you  allow  them  to  have  any  other  consideration  than  as 
showing  the  animus  or  motive  of  the  defendant  towards 
the  deceased,  and  also  as  affecting  the  credit  which 
ought  to  be  given  to  his  testimony  and  that  of  his  wife, 
if  she  participated  in  any  improper  motive  towards  the 
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deceased.  Nor  have  jou  anything  to  do  or  consider 
with  reference  to  what  has  been  said  about  public 
opinion  on  this  case,  and  you  must  give  it  no  consider- 
ation, but  confine  your  investigations  to  the  charge 
presented  by  this  indictment,  namely :  *  Did  the 
defendant  fire  the  shot  which  caused  the  death  of 
Willis  S.  Kingsley.*  To  the  solution  of  this  question 
under  the  evidence  before  you  in  this  case  you  must 
bring  your  cool,  deliberate  and  dispassionate  judgment, 
uninfluenced  by  other  consideration  than  the  evidence 
before  you,  and  the  law  as  given  to  you  in  the  charge.'* 
Mrs.  Billings  was  a  very  important  witness  for  the 
defendant,  and  the  criticism  upon  the  instruction  is 
that  if  the  jury  should  find  that  Mrs.  Billings  had 
participated  in  any  improper  motive  toward  Kingsley 
( the  man  alleged  to  have  been  murdered),  then  the  jury 
might  consider  the  character  and  conduct  of  Mr. 
Billihgs,  as  to  his  having  committed  other  crimes,  or 
having  been  a  man  of  base  and  degraded  character,  etc., 
as  affecting  her  credibility  as  a  witness.  In  argument 
to  us  it  is  not  questioned  but  that,  if  such  is  the  proper 
construction  to  be  given  the  instruction,  it  is  erroneous, 
and  to  the  extent  of  being  prejudicial,  and  should 
reverse  the  judgment.  The  only  point  urged  is  that  it 
should  receive  a  different  construction,  and  the  claim  in 
that  respect  is  that,  properly  understood,  the  instruc- 
tion means  that  only  the  conduct  of  Mrs.  Billings  could 
be  considered  as  affecting  her  credibility.  We  can 
readily  understand  that  such  was  the  purpose  of  the 
learned  judge  who  wrote  the  instruction,  because,  thus 
understood,  it  is  in  harmony  with  a  familiar  rule  of 
law ;  but  such  an  understanding  does  not  come  from  the 
language  used.  It  is  not  for  us  to  give  to  the  language 
that  construction  which  the  professional  mind  may 
assume  the  court  intended,  but  we  must  give  it  that 
meaning  which  the  language  used  would  reasonably 
convey  to  the  jury,  for  it  is  its  guide  to  the  law  of  the 
case.  It  was  evidently  the  design  of  the  instruction,  as 
a  whole,  to  guard  the  jury  against  any  considerations 
which  might  prejudice  the  rights  of  the  defendant.    The 
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part  of  the  instruction  relative  to  the  credibility  of  the 
defendant  and  his  wife  is  in  the  nature  of  an  exception 
to  the  restrictions  urged  upon  the  deliberations  of  the 
jury;  and  hence  it  has  especial  prominence  in  the 
instruction.  It  could  not  be  questioned  that  all  the 
acts  of  misconduct  referred  to  in  the  instruction,  and 
the  base  and  degraded  life  of  the  defendant,  as  believed 
by  the  jury,  could,  under  the  instruction,  be  considered 
as  affecting  the  credibility  of  the  defendant,  and  the 
language  is  identically  the  same  as  to  the  credibility  of 
the  wife,  if  she  participated  in  any  improper  motive 
towards  the  deceased.  The  instruction  says:  *'None 
of  such  considerations  will  warrant  you  in  convicting 
the  defendant  of  the  charge  in  this  indictment,  nor 
must  you  allow  them  to  have  any  other  consideration 
than  as  showing  the  animus  or  motive  of  the  defendant 
towards  the  deceased,  and  also  as  affecting  the  credit 
which  ought  to  be  given  to  his  testimony  and  that  of  his 
wife,  if  she  participated  in  any  improper  motive  towards 
the  deceased."  No  reasonable  transposition  of  the 
terms  employed  aids  appellee's  claims  for  construction. 
The  pronoun  "them"  refers  for  its  antecedent  term  to 
the  word  **  considerations,"  being  plural  inform,  and 
but  a  single  instance  of  misconduct  of  the  wife  is 
referred  to  in  the  instruction.  With  the  fact  estab- 
lished that  the  wife  had  participated  in  an  improper 
motive  towards  the  deceased,  the  instruction  allowed 
the  jury  to  consider  the  acts  and  misconduct  of  the 
defendant,  in  regard  to  which  she  had  no  part  or  con- 
nection, as  affecting  her  credibility.  There  is  no  claim 
that  such  is  the  law,  nor  could  there  well  be,  and  the 
error  is  certainly  prejudicial  to  the  defendant.  On 
account  of  the  errors  in  giving  the  instruction  and 
refusing  to  grant  the  application  for  change  of  place  of 
trial  from  Bremer  county,  the  judgment  is 

BpEVEBSED. 
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Edwaeds  et  al.  v.  Cosgeo  et  al. 

• 

Bill  of  Exceptions :  time  of  filing  :  extension  by  aoreembnt.  An 
agreement  for  the  submission  of  a  cause,  and  for  a  decision  in 
Tacation  as  of  the  last  day  of  the  term,  does  not  have  the  effect  to 
extend  the  time  for  filing  exceptions  to  instructions  ;  and  where 
such  exceptions  are  not  filed  within  the  three  days  prescribed  by 
section  2789  of  the  Code,  they  will  be  stricken  from  the  record  in 
this  court.    (See  cases  cited  in  opinion.) 

Appeal  from   Louisa   District    Court. — Hon.    J.    K. 

Johnson,  Judge. 

Filed,  May  15,  1889. 

This  canse  was  before  this  court  on  a  former  appeal. 
See  71  Iowa,  297.  When  our  decision  was  rendered  on 
that  appeal  the  cause  was  remanded  for  further  proceed- 
ings, and  by  agreement  was  tried  by  the  district  court. 
From  a  judgment  rendered  in  favor  of  intey venor  the 

plaintiffs  appeal. 

* 

R.  Caldwell^  Arthur  Springer  and  C.  A.  Carpenter^ 
for  appellants. 

D.  N.  Sprague^  for  appellee. 

Robinson,  J. — I.  Appellee  has  filed  a  motion  to 
strike  from  the  abstract  the  bill  of  exceptions.  In  sup- 
port of  the  motion  it  is  shown  that  the  term  of  court  at 
which  the  cause  was  submitted  below  was  finally 
adjourned  on  the  twentieth  day  of  September,  1887 ; 
that  the  cause  was  then  taken  under  advisement  by  the 
court,  with  an  agreement  that  a  decision  should  there- 
after be  rendered  as  on  the  last  day  of  said  term ; 
that  the  time  for  filing  a  bill  of  exceptions  was  not 
extended  by  order  of  the  court  or  judge,  nor  by  consent 
of  parties  \  that  the  bill  of  exceptions  was  not  in  fact 
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filed  until  the  eleventh  day  of  November,  1887,  on  which 
date  the  decision  of  the  court  was  madie  of  record.  Sec- 
tion 2789  of  the  Code  authorizes  either  party  to  an  action 
to  take  and  file  exceptions  to  the  charge  or  instructions 
given,  or  to  the  refusal  to  give  any  instructions  offered, 
within  three  days  after  the  verdict,  and  to  include  such 
exceptions  in  a  motion  for  a  new  trial.  But  this  court 
has  held  that  an  agreement  of  parties  to  extend  •the 
time  for  filing  a  motion  for  a  new  trial  did  not  operate 
to  extend  the  time  for  filing  the  exceptions  contem- 
plated by  that  section.  Bush  v.  Nichols^  ante^  p.  171 
In  our  opinion,  the  same  rule  is  applicable  in  this  case. 
The  agreement  for  a  submission  of  the  cause,  and  for  a 
decision  in  vacation  as  of  the  last  day  of  the  term  of  court 
named,  did  not  have  the  effect  of  extending  the  time 
for  filing  the  bill  of  exceptions.  Section  188  of  the  Code 
authorizes  such  a  decision,  but  does  not  extend  the  term 
at  which  the  submission  is  made  for  any  purpose. 
The  motion  must  therefore  be  sustained.  Deering  v. 
Irving  J  76  Iowa,  519 ;  State  v.  Leach,  71  Iowa,  55. 

II.  The  only  questions  presented  by  appellants  for 
our  consideration  involve  an  examination  of  the  evidence. 
Since  that  is  not  before  us,  the  judgment  of  the  district 
court  is  necessarily  Affirmed. 


Wilson  v.  The  Dunbeath  Red-Stone  Qitarry  Co. 

1.  Master  and  Servant:  injuby  to  servant:  negligenob  of 
•  FELLOW-SERVANT :  LIABILITY.  An  employer  is  not  liable  for  dam- 
ages sustained  by  an  employe  from  the  negligence  of  a  co-employe, 
notwithstanding  be  is  higher  in  authority  than  the  one  receiving 
the  injury.  ( See  opinion  for  authorities.)  And  so,  in  this  action 
to  recover  for  an  injury  received  by  an  employe  through  defect- 
ive machinery  constructed  and  used  during  the  absence  of  the 
superintendent  and  without  his  direction,  but  under  the  direction, 
as  plaintiif  alleges,  of  another  employe,  held  that  there  was  no 
evidence  that  the  other  employe,  if  he  did  direct  the  construction 
and  use  of  the  defective  machinery,  had  any  authority  so  to  do, 
and  that  instructions  based  upon  the  theory  that  he  had  such 
authority  were  unwarranted  and  erroneous. 
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2.     :  :  BviDENCB :  declarations  of  fellow-seryant  : 

RES  GESTJS.  In  an  action  by  a  servant  for  an  injury  caused  by 
the  negligence  of  a  f  eliow-eervant  alleged  to  have  been  a  temporary 
vice-principal,  the  declarations  of  the  fellow-servant  made  before 
and  after  the  accident  causing  the  mjury,  and  no  part  of  the  re» 
gesUZy  are  not  admissible  to  bind  the  master. 

8.   :  :  OONTRIBUTORY  NEQLIGENCB :  EYIDBNOB.  In  an 

action  for  an  injury  received  by  an  employe  while  riding  down  a 
tramway  on  a  car,  evidence  tending  to  show  that  plaintiff  was 
warned  of  the  danger  of  getting  on  the  car,  and  that  he  knew  it 
was  a  perilous  ride,  should  have  been  admitted  as  bearing  on  the 
question  of  his  own  negligence. 

Appeal  from  Marion  District  Court. — HoK.  A.  W. 

Wilkinson,  Judge. 

Piled,  May  15,  1889. 

Thb  defendant  and  appellant  is  a  corporation 
engaged  in  quarrying  and  shipping  stone  from  its  quar- 
ries at  Red  Bock,  in  Marion  county.  E.  W.  Wilson, 
the  plaintiff,  was  employed  by  the  defendant  as  a 
laborer  in  said  quarries  about  December  1,  1886.  The 
defendant  undertook  the  construction  of  a  double  tram- 
way  down  an  incline  for  the  purpose  of  running  cars 
thereon  to  carry  off  strippings  and  other  refuse  from  the 
quarry  down  in  the  direction  of  the  Des  Moines  river, 
where  it  was  to  be  dumped  from  the  cars.  The  inten- 
tion was  to  construct  the  double  tramway  so  that,  as  one 
loaded  car  would  be  going  down,  another  empty  one 
would  ascend  the  incline.  Before  the  work  of  con- 
structing the  tramway  was  completed,  one  Stuart,  who 
was  superintendent  of  the  quarry,  went  away  tempor- 
arily. During  his  absence  the  force  of  men  at  work  in 
the  quarries  rigged  up  a  tackle  and  snatch-block  fast- 
ened to  a  tree  to  let  down  loaded  cars.  An  attempt  was 
made  to  let  down  two  loaded  cars  at  one  time  by  this 
means.  The  plaintiff  and  one  Staley  were  at  or  near  the 
top  of  the  incline,  and  just  before  the  attempt  was  made 
to  let  the  cars  down,  one  Horner,  another  employe,  who 
was  below,  called  to  plaintiff  to  go  on  top  of  the  hill 
and  get  a  scraper.    The  evidence  is  in  conflict  as  to  what 
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Horner  directed  the  plaintiff  to  do  with  the  scraper. 
The  plaintiff  claims  that  he  was  directed  "  to  go  on  top 
of  the  hill  and  get  the  scraper,  put  it  on  the  car,  and 
come  down."  Other  witnesses  testified  that  Horner 
directed  the.  plaintiff  to  throw  the  scraper  down  over 
the  bluff.  The  plaintiff  brought  the  scraper  to  the 
upper  end  of  the  tramway,  put  it  on  one  of  the  cars, 
and  he  and  Staley  got  on  the  cars  and  commenced  to 
make  the  descent.  When  the  weight  of  the  cars  came 
upon  the  tackle,  rigged  and  fastened  to  the  tree,  the  pin 
in  the  snatch-block  broke,  the  cars  descended  the  incline 
at  great  speed,  which  resulted  in  their  jumping  from  the 
track,  and  greatly  injuring  the  plaintiff.  The  action  is 
founded  upon  the  alleged  negligence  of  the  defendant 
in  using  defective  and  dangerous  machinery  and  appli- 
ances, by  reason  of  which  the  plaintiff  was  injured. 
The  defendant,  by  it«  answer,  denied  that  any  defective 
machinery  or  appliances  were  in  use  by  its  orders,  and 
alleged  that  the  plaintiff  was  chargeable  with  contribu- 
tory negligence.  There  was  a  trial  by  jury,  which 
resulted  in  a  verdict  and  judgment  for  the  plaintiff. 
Defendant  appeals. 

C.  H.  Rohinson^  Stone  &  Oamhle^  and  Kauffman 
&  Chiernsey^  for  appellant. 

Hays  Bros.y  for  appellee. 

RoTHRooK,  J. — I.     It  is  conceded  that  the  accident 
happened  by  reason  of  the  breaking  of  the  pin  in  the 

snatch-block,  and  that  the  pin  was  defect- 

1.  MABTXBand      ..,,...  v  j.      i. 

servant:  in-     ivo  lu  that  it  was  SO  much  wom  as  to  be 
vant:  negii-     insufficient  to  withstand  the  weight  of  the 

cence  of  fel- 

ww-wrvant:  descending  cars.  One  of  the  main  points  in 
controversy  is  whether  the  snatch-block  and 
rigging  were  put  in  position  under  the  orders  of  any  one 
who  stood  in  the  relation  of  vice-principal  to  the  defend- 
ant. The  plaintiff  claims  that  Homer,  the  man  who 
directed  the  scraper  to  be  brought  or  thrown  down, 
stood  in  the  place  of  the  company,  and  that  he  directed 
the  construction  of  the  appliance  which    caused  the 
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injury.  On  the  other  hand,  the  defendant  insists  that 
Horner  was  a  mere  laborer,  and  engaged  in  the  same 
general  service  with  the  plaintiff.  There  is  no  dispute 
that  Stuart  was  the  superintendent  of  the  quarries,  and 
that  one  Washer  was  the  foreman  under  Stuart.  But 
Homer  was  an  employe  who  worked  wherever  he  was 
directed.  He  had  charge  of  the  tools,  and  kept  the  time 
of  the  men.  It  is  true  that  at  times  he  may  have  given 
direction  to  some  of  the  employes  in  regard  to  the  work 
at  which  they  were  engaged.  But  there  is  no  evidence 
that  he  had  any  authority  at  any  time  to  direct  the  con- 
struction of  machinery,  or  to  purchase  tools,  or  make 
selection  of  appliances  to  be  used  to  facilitate  the  work. 
In  such  case,  even  if  it  be  conceded  that  he  was  foreman 
of  the  gang  of  laborers  in  the  absence  of  Stuart  and 
Washer,  he  was  nevertheless  a  fellow-servant,  and  his 
principal  is  not  liable  for  damages  sustained  by  an 
employe,  from  the  negligence  of  a  co-employe,  notwith- 
standing he  was  higher  in  authority  than  the  one  receiv- 
ing the  injury.  Sullivan  v.  Railway  Co.^  11  Iowa,  421; 
Peterson  v.  Mining  Co.,  50  Iowa,  673;  Trottghear  v. 
Coal  Co.y  62  Iowa,  576 ;  Foley  v.  Railway  Co.y  64  Iowa, 
644.     And  see  Wood,  Mast.  &  Serv.,  sec.  425. 

As  we  have  said,  it  is  not  claimed  that  the  defective 
snatch-block  was  put  in  position  for  use  by  the  direc- 
tion of  the  superintendent,  nor  by  Washer.  It  is 
claimed,  however,  that,  as  both  were  absent,  Horner 
acted  in  the  place  of  the  superintendent,  or,  in  other 
words,  acted  as  and  for  the  defendant,  and  that  the 
snatch -block  was  used  by  his  direction.  And  the  jury 
all  through  the  instructions  given  to  them  by  the  court 
were  charged  upon  the  theory  that  there  was  evidence 
from  which  such  a  finding  could  be  made.  W©  do  not 
think  these  instructions  were  proper  under  the  evidence, 
in  view  of  the  repeated  decisions  of  this  court  as  to  the 
law  applicable  to  cases  of  this  character.  The  seven- 
teenth paragraph  of  the  charge  to  the  jury  is  as  follows : 
''It  was  the  duty  of  the  defendant  to  exercise  reason- 
able care  and  prudence  to  protect  the  men  who  were 
employed  by  and  working  for  it  from  injury ;  and  if  an 
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injury  to  one  of  their  employes  resulted  from  the  care- 
lessness of  the  defendant's  superintendent,  or  their  ser- 
vant, having  control,  direction  and  management  of  its 
business,  machinery  and  appliances,  then  the  company 
is  liable  unless  the  person  so  injured  has  contributed  to 
said  injury  by  his  own  negligence."  It  is  enough  to 
say  of  this  instruction  that  it  is  erroneous,  because  there 
is  no  evidence  that  Horner  had  authority  to  direct  what 
machinery  or  appliances  should  be  used.  He  neither 
had  the  authority  of  selecting,  nor  the  power  to  put 
machinery  in  place.  And  we  may  say  further  that  there 
is  no  sufficient  evidence  that  Horner  had  any  agency 
whatever,  in  fact,  in  putting  the  defective  snatch-block 
in  use. 

II.  Certain  witnesses  were  allowed  to  testify  to 
declarations  and  statements  made  by  Horner  relating  to 
^ . .      the  snatch-block  and  its  use.     These  state- 

SrotloM  ©r'  D^^^^'8  were  made  before  and  after  the 
vantT]^'"  accident,  and  were  in  no  sense  a  part  of  the 
gmtae.  ^g^  gestce.    This  evidence  was   objected  to 

by  defendant,  and  the  objections  were  overruled.  The 
evidence  was  improper.  The  declarations  or  admissions 
of  an  agent  or  employe,  made  at  times  far  removed  from 
the  act  to  which  they  relate,  are  incompetent  as  evidence. 
Lucas  V.  Barrett^  1  G.  Greene,  610 ;  Verry  t.  Railway 
Co.y  47  Iowa,  649 ;  Treadway  i?.  Railway  Co.y  40  Iowa, 
626  ;  Hakes  v.  MyricJc^  69  Iowa,  189.  There  are  many 
objections  made  to  the  several  parts  of  the  charge 
given  by  the  court  to  the  jury,  which  we  do  not  deem 
it  necessary  to  determine.  As  we  have  said,  all  of  the 
instructions  are  based  upon  the  idea  that  there  was 
evidence  from  which  the  jury  might  find  that  Horner 
was  a  vice-principal,  and  represented  the  company  as 
such.  We  think  there  is  no  such  evidence,  and  the 
instructions  were  therefore  erroneous. 

III.  Much  of  the  argument  of  counsel  for  appellant 
is  to  the  effect  that  the  court  erred  in  not  sustaining  a 
motion  in  arrest  of  judgment  based  upon  a  variance 
between  the  averments  of  the  petition  and  the  evidence 

Vol.  77—28 
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introduced  upon  the  trial.  We  need  not  determine  this 
question.  An  amendment  to  the  petition  was  filed,  by 
which  it  is  claimed  the  alleged  defect  was  cured.  There 
is  a  dispute  between  the  parties  whether  the  amendment 
was  filed  within  the  time  and  with  leave  of  the  court. 
We  need  not  determine  this  question.  It  will  not  arise 
upon  a  new  trial. 

IV.    In  view  of  a  new  trial  it  is  proper  that  we 
should  briefly  notice  one  other  alleged  error.    It  is  a 

a, . .      disputed  fact  in  the  case  whether  the  plain- 

S^^^n^V    tiff  was  directed  by  any  one  to  ride  down 
evidenoe.       |.j^q  tramway  on  one  of  the  cars,  and  whether 
he  was  warned  by  the  bystanders  that  the  ride  would 
be  dangerous.    In  the  cross-examination  of  the  plaintiflE 
as  a  witness  the  following  questions  were  propounded 
to  him  by  the  defendant's  counsel :     "I  will  ask  you  if 
you    were    not  warned  by    more  than  one    of   your 
co-employes  that  it  was  dangerous  to  ride  down  on  that 
car?"  and  '*I  will  ask  you  if  you  did  not,  when  you 
got  into  that  car,  know  or  have  reason  to  know  that  it 
was  a  dangerous  trip  to  make,— a  dangerous  ride?" 
Objections  to  these    questions    were    sustained.    The 
objections  should  have  been  overruled.     If  the  plaintiff 
was  warned  of  the  danger,  and  knew  that  it  was  a  peril- 
ous ride,  these  facts  would   have  been   an  important 
consideration,  as  bearing  upon  the  question  of  contrib- 
utory negligence.     We  refer  to  this  because  more  than 
one  witness  testified  that  the  plaintiff  was  warned  not 
to  ride  down  on  the  car,  and  one  of  these    witnesses 
stated  that  the  plaintiff  ''said  he  was  going  to  ride 
down  or  break  his  damned  neck."    For  the  errors  above 
pointed  out  the  judgment  will  be 

BSVEBSED. 


MAT  TERM,  1889.— 


435 


The  Sac  County  Bank  ▼.  Hooper. 


1. 


The  Sao  County  Baitk  v,  Hoopeb. 

Vendor  and  Vendee :  breacjh  of  warranty  :  when  recovery 
MAY  BE  HAD.  It  is  the  rule  in  this  state  that,  to  authorize  recovery 
upon  a  breach  6t  warranty  in  a  deed,  actual  ouster  of  the  war- 
rantee need  not  occur,  but  that  there  will  be  constructive  eviction 
when  the  superior  title  is  asserted  in  hostility  to  the  title  under 
which  the  warrantee  holds  the  land.    (See  opinion  for  citations.) 

Tax  Sale  and  Deed :  for  delinquent  taz^s  not  carried  for- 
ward :  INVALID.  The  sale  of  land  for  delinquent  taxes  not  carried 
forward  on  the  tax  books,  as  required  by  section  845  of  the  Code, 
is  invalid.     (See  opinion  for  citations.) 


8. 


:    :    VALIDATION    BY    TIME  :    FORMER    ADJUDICATION. 

Where  a  party  has  a  tax  title  based  upon  a  sale  of  land  for  delin- 
quent taxes  not  carried  forward,  and  therefore  invalid  ( Code,  sec. 
845 ),  and  he  conveys  by  warranty  deed,  and  his  grantee  buys  in 
the  patent  title  and  sues  him  for  a  breach  of  warranty  and  recov- 
ers, that  is  an  adjudication  that  the  patent  title  is  superior  to  the 
tax  title,  and  the  grantor  cannot,  after  a  few  years,  be  heard  to 
claim  that  his  tax  title  has  now,  by  the  lax>se  of  time,  ripened  into 
a  perfect  title,  and  ask  to  have  it  quieted  against  his  grantee. 
The  adjudication  cut  off  all  claims  based  on  or  growing  out  of  the 
title  decreed  to  be  invalid. 


Appeal  from  Sac  District  Court. — Hon.  J.  P.  Conneb, 

Judge. 

Piled,  May  15,  1889. 

AoTiON  in  chancery  to  qniet  in  plaintiff  the  title  to 
land.  A  demurrer  to  the  answer  of  defendant  was 
overruled,  and,  plaintiff  standing  on  its  demurrer,  a 
decree  was  entered  for  defendant.     Plaintiff  appeals. 

Breen  &  Duffie  and  Jas.  H.  Taitj  for  appellant. 

Mason  &  Thompson^  for  appellee. 

Beck,  J. — I.  The  plaintiff  alleges  in  its  petition 
the  following  matters :  That  the  plaintiff  conveyed 
certain  land  by  warranty  deed  to  defendant's  grantor  ; 
that  one  Early,  holding  a  tax  title  on  the  land,  had 
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conveyed  it  to  plaintiflE ;  that  the  county  treasurer  had 
failed  to  carry  forward  to  the  tax  list  of  the  year  for 
which  the  land  was  sold  for  taxes  the  prior  delinqnent 
taxes ;  that  by  reason  of  this  omission  and  defect  the 
tax  title  was  voidable,  and  could  have  been  set  aside 
upon  repayment  of  the  taxes  paid  by  Early ;  that 
Hunter,  who  held  the  patent  title,  commenced  an  action 
against  plaintiff,  the  grantee  of  Early,  and  defendant 
and  her  grantor,  to  quiet  the  title  of  the  lands  in  him ; 
that  subsequently  defendant  purchased  the  outstanding 
title  held  by  Hunter,  and  he  dismissed  his  action  ;  that 
afterwards  the  defendant  brought  an  action  on  the 
warranties  of  plaintiff's  deed  to  her  grantor,  and 
received  the  consideration  paid  for  the  land,  with  inter- 
est ;  and  that,  the  judgment  in  that  action  having  been 
affirmed  in  the  supreme  court,  the  plaintiff  paid  the 
judgment  in  full.  Upon  these  facts  plaintiff  claims  that 
it  is  entitled  to  a  reconveyance  of  the  land  from  defend- 
ant, and  prays  that  it  may  be  adjudged  the  owner 
thereof,  and  defendant  niay  be  barred  and  estopped 
from  claiming  title  to  the  land.  Defendant,  answering, 
alleges  that  it  has  been  adjudicated  in  an  action  in  the 
district  court  of  Sac  county,  wherein  defendant  was 
plaintiff,  and  the  plaintiff  in  this  case  was  defendant, 
that  defendant's  title  to  the  land  is  paramount  and 
superior  to  the  title  of  plaintiff.  Copies  of  the  plead- 
ings in  that  action  are  made  exhibits  to  the  answer. 
Plaintiff  demurred  to  the  answer,  the  demurrer  was 
overruled,  and  thereupon  a  decree  was  entered  for 
defendant. 

II.  This  action  was  brought  upon  the  warranties 
of  the  deed  made  by  plaintiff  to  defendant's  grantor, 
defendant  having  bought  the  title  held  by  Hunter,  and 
claiming  that  to  be  the  valid  outstanding  title. 

III.  Counsel  of  the  respective  parties  agree  that 
the  rule  in  this  state  is  that,  to  authorize  recovery  upon 
1,  vendob  and    the  breaches  of  the  contract  of  warranty  in 

breach  of       a  deed,  actual  ouster  of  the  warrantee  need 
when  recov-    not  occur,  but  that  there  will  be  construe- 

ery  mfty  bo 

iiad.  tive  eviction    when    the  superior   title   is 
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asserted  in  hostility  to  the  title  under  which  the  war- 
rantee holds  the  land.  Brandt  v.  Foster^  6  Iowa,  287 ; 
Funk  V.  Cresswell^  5  Iowa,  62;  JRoyer  t).  Foster,  62 
Iowa,  321. 

IV.  Delinquent  taxes  for  previous  years,  it  is  pro- 
vided by  statute,  shall  be  carried  forward  in  succeeding 
3L  Tax  sale  and  t^^c  books,    and    any    sale    for    delinquent 

dlSnqnent  taxes  not  SO  Carried  forward  is  invalid. 
iiSd  fo"i^aX:  Code,  sec.  845 ;  Barke  v.  Early,  72  Iowa, 
invaud.  273 ;  Hooper  v.  Bank,  72  Iowa,  280 ;  Dows 
V.  Dale^  74  Iowa,  109 ;  Gardner  v.  Early,  69  Iowa,  43. 
It  is  shown  by  the  exhibits  set  out  in  defendant's 
answer  that  the  delinquent  taxes  for  which  the  land 
was  sold  had  not  been  carried  forward  to  the  subsequent 
year,  and  on  that  ground  the  tax  sale  was  held  invalid. 

V.  Counsel  for  plaintiff  maintains  that  the  tax 
deed  was  not  absolutely  void,  but  voidable  only,  and 
was  capable  of  becoming  valid  through  the  statute  of 
limitation  applicable  to  actions  involving  tax  titles. 
Their  position  appears  to  be  this :  The  tax  deed  is  not 
void,  but  voidable  only.  Unless  an  action  is  brought  to 
defeat  the  tax  deed  within  five  years,  its  informality  is 
cured,  and  it  becomes  valid.  In  the  case  before  us,  it 
is  insisted,  no  such  action  was  prosecuted,  and,  as  pos- 
session was  held  under  the  tax  deed,  when  the  five 
years  had  run  it  became  valid,  and  plaintiff  now  holds 
a  valid  tax  deed  for  the  land.  In  our  opinion,  we  need 
not  consider  the  questions  presented  by  counsel.  The 
case  must  be  determined  upon  other  questions. 

VI.  The  answer  shows  an  adjudication  in  the 
action  brought  to  recover  upon  the  warranties  in  the 
^ .  .     deed,   to  the  effect  that  defendant' s  title 

time**fo?mer  acquired  from  Hunter,  the  holder  of  the 
adjudication,  patent  title,  was  superior  to  plaintiff's  tax- 
title.  Plaintiff  and  defendants  were  parties  to  this 
adjudication.  Plaintiff  is  forever  estopped  to  deny  the 
fact  adjudicated.  That  fact  was  the  superiority  of  the 
title  defendant  acquired  from  the  holder  under  the 
patent  title. 


^. 
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VII.  But  counsel  assert  that  plaintiff's  tax  title 
grew  into  validity  by  reason  of  lapse  of  time  and  the 
statute  of  limitations  since  that  adjudication.  But 
plaintiff  bases  its  title  upon  the  same  deed — the  same 
facts — which  it  set  up  in  the  former  action  to  establish 
the  superiority  of  its  title.  In  the  former  adjudication 
it  was  declared  that  it  did  not  hold  title.  Now,  the 
running  of  time  under  the  statute  of  limitations  does 
not  give  plaintiff  title,  for  the  effect  of  the  statute  is  to 
bar  objections  to  the  title, — to  defeat  defenses  against 
it ;  not  to  cure  defects  in  it  by  changing  the  law  and  the 
facts.  When  the  former  adjudication  of  the  case  was 
had,  the  rights  of  the  parties  were  settled  and  fixed.  It 
was  adjudicated  that  defendant  held  the  title  to  the 
land  which  she  acquired  from  Hunter.  Surely  it  cannot 
be  that,  after  a  year  of  two,  plaintiff '  s  title  grows  into 
perfection  from  some  germ  of  validity  existing  within 
it  when  the  adjudication  was  made.  Adjudications  do 
not  thus  settle  rights  of  parties,  securing  them  to-day, 
and  defeating  them  to-morrow,  on  the  ground  that  lapse 
of  time  has  validated  those  claims  which  by  the  adjudi- 
cation were  declared  invalid.  In  our  opinion,  the 
decree  of  the  district  court  ought  to  be 

Affirmed. 


Beid,  Murdook  &  Fisher  v.  Abernethy. 

1.  Mortgage :  new  notes  givbn  fob  secured  debt.  A  real-estate 
mortgage  continues  to  be  a  valid  lien  though  the  original  notes 
secured  thereby  are  defaced  and  new  ones  executed  in  their  stead. 

2.     :   delivery  :   what  amounts  to.    A   mortgage  may  be 

deemed  delivered  and  accepted  when  it  is  executed  and  filed  for 
record  by  the  mortgagors  pursuant  to  an  agreement  with  the  mort- 
gagee that  it  should  be  so  executed  and  filed.  (See  opinion  for 
citations.) 

8.     :  to  creditor's  wife  :  consideration.    A  mortgage  and 

notes  made  to  a  wife  for  a  debt  owing  to  the  husband  cannot,  on 
that  account,  be  set  aside  as  fraudulent  and  without  consideration 
by  subsequent  creditors  of  the  mortgagors. 
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Appeal  from    WinnesMek     District    Court.  —  Hok. 

Charles  T.  Gtranger,  Judge. 

Filed,  May  15,  1889. 

Action  to  set  aside  a  mortgage  from  T.  0.  Johnson 
to  the  defendant.  March  9,  1887,  the  plaintiffs  com- 
menced an  action  by  attachment  against  J.  H.,  T.  C. 
and  S.  C.  Johnson,  co-partners,  to  recover  on  account. 
On  the  same  day  the  attachment  was  levied  upon  the 
land  in  question,  and  afterwards,  on  the  thirtieth  day 
of  August,  1887,  judgment  was  entered  in  said  action 
against  the  defendants  therein  for  seventeen  hundred 
and  one  dollars  and  costs,  with  order  for  the  sale  of  the 
lands.  On  the  twentieth  day  of  January,  1882,  T.  C. 
Johnson,  in  whom  the  title  to  said  lands  was,  duly  exe- 
cuted and  acknowledged  a  mortgage  thereon  to  defendant, 
to  secure  the  payment  to  her  of  four  thousand  dollars, 
with  interest,  according  to  four  promissory  notes  for 
one  thousand  dollars  each,  payable  January  1,  1884, 
1885,  1886  and  1887,  ''of  even  date  herewith,"  which 
mortgage  was  filed  for  record  and  recorded  on  the 
twenty-fifth  day  of  January,  1882.  The  plaintiffs  allege 
that  said  mortgage  is  fraudulent,  void  and  without  con- 
sideration ;  that  it  was  executed  and  accepted  to  defraud 
the  existing  and  subsequent  creditors  of  the  maker 
thereof,  and  is  held  by  defendant  with  that  intent ;  that, 
before  extending  the  credit  to  said  Johnsons  on  which  said 
judgment  was  rendered,  they  were  told  by  the  Johnsons 
that  they  owed  the  defendant  nothing ;  that  the  defend- 
ant knew  of  said  representations,  and  that  they  were 
made  for  the  purpose  of  obtaining  said  credit ;  that  the 
Johnsons  are  insolvent ;  that  the  notes  purporting  to  be 
secured  by  said  mortgage  are  without  consideration, 
and  void,  and  were  executed  solely  to  defeat  and 
defraud  the  creditors  of  the  Johnsons ;  that  they  were 
never  signed  or  delivered  until  after  plaintiffs'  attach- 
ment was  levied  on  the  land ;  wherefore  they  ask  a 
decree  declaring  said  mortgage  null  and  void,  and  junior 
and  inferior  to  their  judgment.  The  defendant,  answer- 
ing, denies  generally  the  allegations  of  the  petition. 
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The  case  was  submitted  to  the  court,  and  decree  ren- 
dered dismissing  the  plaintiffs'  petition,  and  judgment 
against  the  plaintiffs  for  costs,  from  which  they  appeal. 
The  further  facts  appear  in  the  opinion. 

F.  8.  Burling  and  (?.  R.  Willettj  for  appellants. 

L.  Bullis^  for  appellee. 

Given,  C.  J. — I.  The  mortgage  in  question,  hav- 
ing been  executed  and  recorded  long  before  the  levying 
1,  MoBTOAos:  ^'  *^®  attachment,  is  prior  in  point  of 
^^if fiJ'se-  ^^*®-  ^*  ^  claimed  by  appellants  that  the 
cured  debt,  mortgage  and  notes  were  not  delivered  to 
nor  accepted  by  the  defendant  until  after  the  levying  of 
their  attachment.  The  defendant  and  her  husband, 
testifying  in  April,  1888,  say  that  the  defendant  did  not 
have  the  notes  and  mortgage  at  the  time  the  assessor 
called  in  1885,  but  each  say  that  she  had  them  since, 
three  or  four  years  prior  to  the  time  they  were  giving 
testimony.  This  shows  a  delivery  long  prior  to  the 
levying  of  plaintiffs'  attachment.  The  defendant  testi- 
fied that  the  notes  produced  on  the  trial  were  not 
the  original  notes  given  with  the  mortgage ;  that  the 
original  notes  had  been  written  upon  by  the  children, 
and  were  given  up,  and  the  notes  produced  were  taken 
in  lieu  thereof.  Mr.  Roberts  testified  that  he  drew  the 
notes  produced  on  the  trial  at  some  time  since  June, 
1886,  as  he  knew  from  the  fact  of  having  changed  the 
color  of  ink  used  in  his  bank  at  that  date.  We  think  it 
very  clearly  appears  that  the  mortgage  and  original 
notes  had  been  delivered  to  the  defendant  and  accepted 
by  her  before  the  suing  out  of  the  plaintiffs'  attachment. 
The  fact  that  the  notes  originally  given  had  been  sub- 
stituted by  others  for  the  same  amount,  and  upon  the 
same  t-erms,  would  not  affect  the  security. 

II.     It  also  appears  from  the  testimony  that  the 
mortgage  in  question  was  executed  and  placed  of  record 

in  pursuance  of  a  previous  agreement  on 

whatamounta  the  part  of  T.  C.  Johusou  to  give  his  mort- 
gage to  the  defendant  on  the  land  described 
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to  secure  four  thousand  dollars.  We  think,  with  such 
agreement,  the  mortgage  may  be  deemed  delivered  and 
accepted  when  filed  for  record.  Day  v.  Oriffith,  15 
Iowa,  104 ;  Deere  v.  Nelson^  73  Iowa,  187. 

III.  It  jdoes  not  appear  when  the  indebtedness  of 
the  Johnsons  to  the  plaintiffs  accrued,  nor  is  it  material, 
aq  the  plaintiffs  have  failed  to  sustain  their  allegation 
that  they  were  told  by  the  Johnsons  that  they  owed  the 
defendant  nothing,  and  that  the  defendant  knew  of  such 
representations,  and  that  they  were  made  to  obtain 
credit. 

IV.  The  consideration  for  the  notes  and  mortgage 
was  an  indebtedness  from  the  Johnsons  to  Alexander 

Abernethy,  plaintiff's  husband.     It  is  not  a 

itorj  wife :  questiou  of  Alexander  Abemethy' s  right  to 
'  transfer  the  indebtedness  to  his  wife,  either 
with  or  without  consideration,  but  whether  there  was  an 
indebtedness  from  the  Johnsons  to  him  for  which  the 
notes  and  mortgage  were  given.  While  the  transaction 
out  of  which  the  indebtedness  is  claimed  to  have  arisen 
seems  to  be  very  poorly  remembered,  yet  we  think, 
upon  the  whole  testimony,  the  preponderance  is  in  favor 
of  the  conclusion  that  the  Johnson  brothers  were 
indebted  to  Alexander  Abemethy  in  the  full  sum  of  four 
thousand  dollars,  and  that  this  mortgage  was  given  in 
good  faith,  to  secure  that  sum,  and  was  given  to  the 
defendant  because  of  an  unwillingness  on  the  part  of 
her  brothers  to  settle  with  Mr.  Abemethy  in  any  other 
way.  We  think  the  decree  of  the  district  court  is  fully 
sustained  by  the  evidence,  and  it  is  therefore 

Affibmed. 
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Railway  Company. 


1.  Criminal  Evidence :  limitation  to  time  charged  :  practice  : 
INSTRUCTIONS.  On  the  trial  of  an  indictment  for  obstructing  a 
street  on  a  day  named,  the  defendant  objected  to  evidence  tending 
to  show  that  on  different  days,  before  and  after  the  day  named  in 
the  indictment,  the  defendant  obstructed  the  street  in  question. 
Held  that  the  objection  was  properly  overruled,  and  that  the  proper 
practice  was  for  defendant  to  move,  the  court  to  compel  the  state 
to  elect  on  which  offense  it  would  claim  a  verdict,  and  that,  in  the 
absence  of  such  motion,  the  court  rightly  directed  the  jury  that 
defendant  was  guilty  if  it  unreasonably  obstructed  the  street 
''within  the  time  mentioned  in  the  evidence.*'  (See  opinion  for 
citations.) 

2.  Obstruction  of  Streets :  necessity  of  railroad  company.  The 
obstructing  of  a  street  with  cars  by  a  railroad  company  is  not 
excused  by  the  fact  that  it  is  necessary  for  the  carrying  on  of  the 
company's  business,  though  the  obstruction  be  only  occasional. 
( See  opinion  for  citations.) 

8.     :   malice:   wilfulness:   instruction.    In   a  prosecution 

for  obstructing  a  street,  the  court  instructed  the  jury  that  it  was 
not  necessary  that  they  should  find  that  the  defencTant  or  its 
employes  acted  maliciously,  in  order  to  find  defendant  guilty,  but 
that  it  was  sufficient  if  the  street  was  ''wilfully"  obstructed ;  and 
that  to  act  wilfully  means  to  act  "intentionally  or  knowingly.'' 
Held  not  objectionable  when  considered  in  connection  with  another 
portion  of  the  charge,  wh|ch  expressly  directed  that  to  justify  a 
conviction  they  must  find  that  the  obstruction  complained  of  was 
**  unreasonable." 


Appeal  from   Wapello    District    Court. — Hon.    Dell 

Stuaet,  Judge, 

Piled,  May  15,  1889. 

The  defendant  was  indicted,  tried  and  convicted 
for  obstructing  a  street  in  the  city  of  Ottamwa,  and  it 
appeals. 
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Charribers^  McEVroy  &  Roberts^  for  appellant. 

A.  J.  BaJceTy  Attorney  General,  for  the  State. 

RoTHROOK,  J. — I.  The  following  is  a  copy  of  the 
indictment:  *'The  said  Chicago,  Milwaukee  and  St. 
1.  crmihal  ev-  Paul  Railroad  Company,  on  the  first  day  of 
uticmtotoae  September,  in  the  year  of  our  Lord  one 
pracfloe :  in-  thousaud  eight  hundred  and  eighty-seven, 
*^  *  in  the  county  aforesaid,  controlling  and 
operating  a  certain  line  of  railroad  running  in,  upon, 
over  and  along  South  Market  street,  in  the  city  of 
Ottumwa,  Wapello  county,  Iowa,  said  street  being  a 
public  highway  in  and  from  said  city,  did  wilfully, 
unlawfully,  and  maliciously  put,  and  cause  to  be  put, 
engines  and  cars  on  and  across  said  Market  street  and 
public  highway,  at  a  point  on  said  street,  in  said  city, 
at  or  near  the  bridge  across  the  Des  Moines  river ;  and 
did  then  and  there  wilfully  and  maliciously  cause  and 
permit  said  engines  and  cars  to  remain  on  and  across 
said  street  and  public  highway,  thereby  wilfully  and 
maliciously  obstructing  entirely  the  free  use  of  said 
highway,  contrary  to  and  in  violation  of  law."  It  will 
be  observed  that  the  act  was  charged  to  have  been  done 
on  a  certain  day.  The  evidence  tended  to  show  that  on 
different  days  before  the  finding  of  the  indictment,  and 
before  and  after  the  day  named  in  the  indictment,  the 
defendant  obstructed  said  street  with  cars  and  locomotive 
engines  for  such  length  of  time  as  to  interfere  with 
travel  by  the  public.  The  defendant  objected  to  this 
evidence,  because  the  prosecutor  was  thereby  endeav- 
oring to  introduce  evidence  of  more  than  one  offense. 
The  objection  was  overruled,  and  it  is  claimed  this  ruling 
was  erroneous. 

If  the  indictment  had  charged  that  the  street  was 
obstructed  on  the  day  named,  and  on  divers  other  days, 
up  to  the  finding  of  the  indictment,  the  evidence  would 
have  been  clearly  admissible.  It  is  common  practice  in 
this  state,  upon  indictments  charging  the  keeping  of 
gambling    houses    and  disorderly,    houses    to    prove 
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distinct  acts,  and  to  submit  all  to  the  jury  as 
constituting  but  one  offense.  We  do  not  determine 
whether  this  may  be  done  where  a  single  act  is 
charged  upon  a  given  day,  as  in  the  case  at  bar ;  but 
the  defendant  in  a  case  of  this  kind  should  move  the 
court  to  compel  the  prosecution  to  elect  upon  which  act 
or  offense  he  will  claim  a  verdict.  An  objection  to  the 
evidence  cannot  be  sustained.  This  appears  to  be  the 
rule  in  all  cases  where  the  evidence  tends  to  show  that 
more  than  one  offense  of  the  kind  charged  was  com- 
mitted. Maxw.  Crim.  Proc.  517;  State  v.  Crimmins^ 
31  Kan.  376;  2  Pac.  Rep.  574;  Whart.  Crim.  Law,  207. 

II.  The  court,  in  the  ninth  paragraph  of  the  charge, 
directed  the  jury  that  the  defendant  was  guilty  if  it 

THI8AXB.  unreasonably  obstructed  Market  street 
"within  the  time  mentioned  in  the  evidence 
in  the  case."  This  part  of  the  charge  is  claimed  to  be 
erroneous,  upon  the  ground  that  the  jury  should  have 
been  directed  that  they  should  consider  but  one  act  of 
obstructing  the  street.  We  do  not  think  this  objection 
is  well  taken.  If  the  evidence  was  properly  admitted, 
as  we  have  found,  it  was  competent  for  the  jury  to  con- 
sider it  the  same  as  if  the  offense  charged  in  the  indict- 
ment had  been  laid  with  a  continuance. 

III.  It  appears  from  the  evidence  that  the  street 
crosses  the  railroad  track  at  or  near  the  yards  where  the 
8.  OB8TBUCTION    dcfeudaut  made  up  its  train  and  switched 

Sicewftyof  ^^  ^^^s-  T^®  defendant  offered  evidence 
railroad  com-  ^Q  the  effect  that  it  was  necessary  in  the 
transaction  of  it«  business,  in  moving  and 
switching  its  cars,  that  they  should  stand  in  the  street 
for  a  short  time,  and  that  there  was  a  reasonable  neces- 
sity for  so  doing.  The  court  did  not  take  this  view  of 
the  case,  and  instructed  the  jury  that  necessity  or  con- 
venience were  not  matters  to  be  considered  in  deter- 
mining the  question  of  guilt  or  innocence.  This  ruling 
was  correct.  An  obstruction  to  a  highway  will  not  be 
excused  on  the  plea  of  its  being  necessary  for  the  carry- 
ing on  of  the  party's  business,  though  such  obstruction 
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be  only  occasional.  Hex  v.  Russell,  6  East,  427;  People 
7),  Ounninghamy  1  Denio,  624;  Hex  v.  Jones^  3  Camp. 
230. 

IV.    The  court  instructed  the  jury  that  it  was  not 
necessary    that   they    should    find    that    the    railway 

^ .  njaiio^.  company  or  its  employes  acted  maliciously 

SstruStion.  ^^  order  to  find  the  defendant  guilty,  but 
that  it  was  sufficient  if  the  street  was 
wilfully  obstructed  ;  and  that  to  act  wilfully  means  to 
act  intentionally  or  knowingly.  It  is  claimed  that  this 
instruction  is  erroneous,  because  mere  knowledge  or 
intention  is  not  sufficient  to  constitute  the  wilful  act  for 
which  a  conviction  may  be  had.  This  part  of  the  charge 
is  to  be  considered  in  connection  with  other  paragraphs, 
where  the  jury  was  expressly  directed  that  to  justify  a 
conviction  they  must  find  that  the  obstruction  com- 
plained of  was  unreasonable.  We  think  that  when  thus 
considered  the  objection  cannot  be  sustained.  In  our 
opinion  the  judgment  of  the  district  court  should  be 

Affibmed. 
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Company,   Garnishee. 

Galbbaith    v.    The   Chicago    and    Nobthwestern 

Railway  Company,  Garnishee. 

Justices  and  Their  Courts:  jurisdiction  in  attachment:  non- 
RESIDENT  DEFENDANTS.  Under  Section  8511  of  the  Code,  justices 
of  the  peace  have  jurisdiction  of  actions  commenced  by  the 
attachment  of  property  found  within  their  respective  townships, 
and  to  subject  such  propert>  to  the  payment  of  the  plaintiffs'  claims, 
though  the  defendants  do  not  reside  in  the  state,  and  no  personal 
service  of  notice  is  made  upon  them.  The  posting  of  notices  in 
accordance  with  sections  8609,  8610  is  sufficient  to  confer  jurisdic- 
tion over  the  property.  Sections  8507  and  8517  of  the  Code,  rela* 
ting  to  the  jurisdiction  of  justices,  and  the  commencement  of 
actions  before  them,  are  not  in  conflict  with  section  8511,  and  do 
not  annul  it. 

Appeals  from  Pottawattamie  District    Court. — Hon. 

C.    F,   LooFBouKOW,   Judge. 
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Piled,  May  15,  1889. 

Actions  in  attachment,  bronght  before  a  justice  of 
the  peace.  Judgments  were  rendered  against  the 
defendants  and  the  garnishees.  On  appeal  to  the  dis- 
trict court  the  garnishees  insisted  that  the  transcript  of 
the  justice  of  the  peace  showed  a  want  of  jurisdiction ; 
but  judgment  was  entered  in  the  district  court  against 
the  garnishees,  from  which  they  appeal. 

« 

Wrighty  Baldwin  &  Haldane^  for  appellants. 

Smithy  Harl  &  McCdbe  and  FlicTcinger  Bros.^  for 
appellees. 

Beck,  J. — I.  These  actions  present  similar  facts 
and  involve  the  same  questions  of  law.  The  amount  in 
controversy  being  less  than  one  hundred  dollars,  they  are 
brought  here  by  appeal  upon  certificates,  each  of  which 
is  in  the  following  language:  ''Has  a  justice  of  the 
peace  jurisdiction  to  entertain  and  take  cognizance  of  a 
suit  against  a  non-resident  of  the  state  of  Iowa,  and  to 
issue  a  writ  of  attachment  in  said  suit,  to  be  levied  upon 
the  property  of  such  non-resident  found  within  the 
township  of  said  justice,  and  enter  a  judgment  in  such 
suit  subjecting  the  attached  property  to  the  payment 
of  the  plaintiff's  claim,  when  such  non-resident 
defendant  is  not  found  in  any  county  or  township  within 
the  state  of  Iowa,  and  is  not  personally  served  with 
notice  of  the  institution  of  the  suit,  either  within  or 
without  the  state,  but  in  which  the  provisions  of  sections 
3609  and  3610  of  the  Code  were  fully  complied  withT' 

II.  Code,  section  3511,  is  in  the  following  language : 
"  Actions  to  recover  personal  property  and  suits  com- 
menced by  attachment  may  be  commenced  in  any 
county  and  township  wherein  any  portion  of  the  prop- 
erty is  found,  and  justices  shall  have  jurisdiction  therein 
within  the  county."  This  section  prescribes  that  the 
place  of  bringing  an  action  by  attachment  before  a 
justice  of  the  peace  shall  be  in  the  township  wherein 
any  portion  of  the  property  is  found.     Sections  3507 
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and  3509  limit  the  jurisdiction  of  justices  of  the  peace 
to  the  county,  and  prescribe  that  suits  may  be  brought 
before  them  in  ''the  township  where  the  plaintiff  or 
defendant,  or  one  of  several  defendants,  resides." 
Section  3511  applies  to  actions  in  attachments.  The 
other  sections  cited  apply  to  actions  commenced  by 
personal  service  of  notice.  They  do  not,  therefore, 
conflict,  and  each  is  of  force  when  applied  to  its  proper 
subject.  Counsel  insist  that  this  section  is  nullified  by 
sections  3507  and  3517.  As  we  have  just  said,  sections 
3511  and  3507  apply  to  different  subjects,  and  are  not  in 
conflict.  Section  3517  provides  that  "actions  in  jus- 
tices' courts  are  commenced  by  voluntary  appearance  or 
by  notice.'*  Counsel  insist  that  actions  cannot  be 
commenced  by  attachments,  and  therefore  the  expres- 
sion found  in  section  3511,  ''suits  commenced  by  attach- 
ment," is  a  misuse  of  terms.  It  seems  to  us  that  the 
legislature  may  prescribe  what  shall  be  regarded  as  the 
commencement  of  an  action,  and  declare  that  an 
attachment  shall  be  so  regarded.  This  is  done  in  this 
section.  But,  without  such  legislative  provision,  an 
attachment  is  the  commencement  of  an  action  where  no 
personal  service  is  had.  It  is,  in  such  case,  an  action  in 
rem.  Actions  of  this  character  are  commenced  by  the 
seizure  of  the  res,  which  confers  jurisdiction  upon  the 
court  to  proceed  to  judgment  after  notice  by  publication 
or  by  posting,  which  shall  bind  the  property,  but  not 
the  person,  of  defendant.  When  no  personal  service  is 
had  on  the  defendant,  notice  is  given  by  posting  up 
written  notices  as  prescribed  in  Code,  sections  3609, 
3610.  It  will  be  readily  seen  that  the  provisions  of  the 
statute  which  we  have  cited  refer  to  actions  by  attach- 
ment in  justices'  courts.  Sections  cited  by  counsel  as 
being  in  conflict  therewith  apply  to  other  subjects,  viz., 
personal  actions,  or  actions  in  the  district  court.  There 
is  no  conflict  in  these  several  statutes.  Other  positions 
and  arguments  of  defendant's  counsel  need  not  be  con- 
sidered, as  it  is  made  plain  by  the  consideration  we  have 
stated  that  the  judgment  of  the  district  court  ought  to  be 

Affirmed. 
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84  w'  Gleason  et  al.  v.  Collett. 

77    448 

•^"^         Appeal :    abstraot  must  show  whbn  taken.    This  court  has  no  jaria- 
86  746  diction  to  entertain  an  appeal  unless  it  affirmatively  appears  from 

the  abstract  that  the  appeal  was  perfected  within  six  months  after 
the  rendition  of  the  judgment  appealed  from .  Jurisdictional  facts 
cannot  be  presumed. 

Appeal  from  Ida  District  Court.  —  Hon.  J.  H. 

Macomber,  Judge. 

Filed,  May  15,  1889. 

Action  to  restrain  defendant,  who  was  a  purchaser 
at  execution  sale,  from  removing  or  interfering  with 
certain  crops.  There  was  judgment  for  the  plaintiffs, 
and  the  defendant  appeals. 

L.  A.  Berry ^  for  appellant. 

Kiner  <fe  Riddle  and  Warren  &  Buchanan^  for 
appellees. 

Granger,  J.  — ^There  is  no  record  to  justify  this  court 
in  assuming  jurisdiction  in  this  case.  From  the  abstract 
it  appears  that  the  judgment  of  the  district  court  was 
entered  December  20.  The  record  then  shows  "notice 
of  appeal,  and  service  thereof  on  Kiner  &  Riddle  and 
Warren  &  Buchanan,  attorneys  for  plaintiffs,  and  on  F. 
H.  Hilliard,  clerk  of  the  court."  There  is  nothing  to 
show  the  year  in  which  the  judgment  of  the  district 
court  was  entered,  nor  how  long  after  the  entry  of  the 
judgment  the  appeal  was  taken.  Facts  essential  to  the 
jurisdiction  of  this  court  must  appear  on  the  face  of  the 
record.  They  are  not  presumed.  Appeals  must  be 
taken  within  six  months  from  the  rendition  of  the  judg- 
ment or  order  appealed  from,  and  not  afterwards.  Code, 
sec.  3173.  This  appeal  may  or  may  not  have  been  taken 
within  the  time  prescribed  by  law.  In  the  absence  of 
an  affirmative  showing,  the  appeal  must  be 

Dismissed. 
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The  State  v.  Mooeb.  »»_»? 

Appeal:  obiminal  oasb:  byidencb  wanting.  The  appellant^s 
abstract  in  this  case  having  been  challenged,  and  he  having  failed 
to  show  that  all  the  evidence  in  the  case  is  before  this  court,  the 
questions  whether  the  verdict  is  contrary  to  the  evidence,  or 
whether  the  court  erred  in  giving  instructions,  cannot  be 
determined.  The  instructions,  being  abstractly  correct,  are  pre- 
sumed to  have  been  justified  by  the  evidence. 

Appeal  from   Mills    District    Court — Hon.    A.    B. 

Thornell,  Judge. 

Filed,  May  15,  1889. 

Indictment  for  keeping  a  place  where  intoxicating 
liqnors  were  kept  for  sale  and  sold  contrary  to  law; 
trial  to  a  jnry;  verdict  of  guilty;  motion  for  a  new  trial 
overruled;  judgment  that  defendant  pay  a  fine  of  five 
hundred  dollars, — to  all  of  which  defendant  excepts,  and 
from  which  judgment  he  appeals. 

WatJcins  &  Williams^  for  appellant, 

A.  J,  Baker ^  Attorney  General,  for  the  State. 

Given,  C.  J. — The  attorney  general  claims  that 
it  is  not  made  to  appear  by  bill  of  exceptions  or  other- 
wise from  the  record  that  the  evidence  taken  on  the  trial 
is  embodied  in  the  appellant's  abstract.  This  claim 
being  made,  it  devolves  upon  appellant  to  show  by  a 
transcript  containing  a  bill  of  exceptions  all  the  evi- 
dence introduced  on  the  trial,  or  that  his  abstract  on  file 
embodies  all  the  evidence.  Without  such  a  showing, 
we  cannot  determine  whether  the  verdict  is  contrary  to 
the  evidence  or  not,  nor  whether  the  court  erred  in  giv- 
ing instructions.  The  instructions  given,  taken  together, 
stat«  the  law  correctly,  and,  in  the  absence  of  a  showing 
to  the  contrary,  we  presume  they  were  based  upon  the 
testimony.     The  judgment  of  the  district  court  is 

Affirmed. 
Vol.  77—29 
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Thb  State  v.  MoCullooh  et  al. 

1.  Appeal :  amount  involved.  In  an  action  to  subject  real  estate 
to  the  payment  of  a  fine  of  one  hundred  dollars  and  costs  of  $6.70, 
adjudged  against  a  tenant  of  the  real  estate  for  the  unlawful  sale 
of  liquors  therein,  the  amount  involved  is  $106.70,  and  an  appeal 
lies  to  this  court  from  a  judgment  therein  without  a  certificate  of 
the  trial  judge.  The  statute  makes  the  property  in  such  cases 
liable  for  the  costs  as  well  as  for  the  fine. 

2.  Intozioating  Liquors:  unlawful  sale:  fines  in  justices' 
OOUBTS  :  HOW  CHARGED  ON  REAL  ESTATE.  Judgments  for  fines  and 
costs  rendered  in  justices*  courts  in  prosecutions  for  the  violation 
of  the  prohibitory  liquor  law  are  not  in  any  case  liens  on  the  real 
estate  used  for  the  unlawful  sales,  but  may  be  made  such  in  proper 
oases,  by  filing  transcripts  in  the  office  of  the  clerk  of  the  district 
court  (Code,  sees.  8667,  8568,  4609);  and  the  district  court  has  no 
authority,  in  an  action  brought  for  that  purpose,  to  declare  such  a 
judgment,  Of  which  no  transcript  has  been  filed,  a  lien  on  real 
estate,  and  to  direct  the  same  to  be  sold  for  its  satisfaction. 

Appeal  from  MahnsJca  District  Court. — Hon.    D. 

Ryan,  Judge. 

Filed,  May  15,  1889. 

Action  to  subject  real  estate  to  the  payment  of  a 
judgment.  There  was  a  trial  by  jury,  and  a  verdict  and 
judgment  for  defendants.     The  plaintiff  appeals. 

Haskell  &  Oreer^  for  appellant. 

John  F.  La^ey^  Wm.  R.  Lacey  and  D.  O.  Waggoner^ 
for  appellees. 

Robinson,  J. — ^Defendants  were  the  owners  of 
certain  real  estate  in  Oskaloosa,  known  as  the  "Down- 
ing House  Property,"  and  leased  it  to  one  Kelly.  He 
sublet  a  portion  of  it  to  others.  On  the  fifteenth  day 
of  July,  1887,  a  clerk  of  the  subtenants  was  convicted 
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in  justice's  court  of  violating  the  provisions  of  chapter 
6  of  title  11  of  the  Code,  in  regard  to  the  sale  of  intoxi- 
cating liquors,  and  was  adjudged  to  pay  a  fine  of  one 
hundred  dollars,  and  the  costs  of  suit,  taxed  at  $6.70. 
The  petition  alleges  that  the  defendants  knew  that 
intoxicating  liquors  were  being  kept  in  said  premises  for 
sale,  and  were  sold,  in  violation  of  law,  during  the  time 
in  question,  and  asks  that  the  premises  be  subjected  to 
the  payment  of  the  fine  and  costs  against  the  clerk. 

I.  Appellees  insist  that  this  court  has  no  jurisdic- 
tion of  the  case,  for  the  reason  that  the  amount  in 
1.  Appeal:        coutrovcrsy  does  uot  cxcced  one  hundred 

Involved.  doUars,  and  no  question  of  law  has  been 
certified  for  its  determination.  The  appellant  contends 
that  the  amount  in  controversy  includes  both  the  fine 
and  costs,  and  therefore  that  it  is  $106.70.  The  petition 
alleges  that  the  fine  and  costs  are  wholly  unpaid.  The 
statute  authorizes  the  same  ruling  with  respect  to  costs 
that  it  does  in  regard  to  fines ;  hence  the  full  amount  of 
both,  as  alleged  in  the  petition,  must  be  regarded  as  in 
controversy. 

II.  It  is  insisted  by  appellees  that  the  relief 
demanded  by  appellant  cannot  be  granted,  for  the 
8.  iNTozioATiNe  reason  that  no  transcrii)t  of  the  judgment 

unlawful  sale:  has  been  certified  to  the  oflice  of  the  clerk 

fines  in  Jus-  -,,  ti-j  ^       •-»«--i       ■• 

tices' courts:  of  the  district  court  of  Mahaska  county. 

how  charged  * 

on  real  estate.  Scctiou  1668  of  the  Code,  as  amended  by 
section  12,  chapter  66,  Acts  of  Twenty-first  General 
Assembly,  provides  that,  for  all  fines  and  costs  assessed 
or  judgments  rendered  for  any  violation  of  the  chapter 
of  the  Code  relating  to  the  sale  of  intoxicating  liquors, 
the  premises  and  property,  personal  and  real,  occupied 
and  used  for  the  purpose,  with  the  knowledge  of  the 
owner,  shall  be  liable,  and  that  all  such  fines,  costs  and 
judgments  shall  be  a  lien  on  such  real  estate  until  paid. 
The  language  of  the  section,  considered  alone,  is  broad 
enough  to  make  judgments  rendered  by  justices'  courts 
liens  upon  real  estate  from  the  date  of  their  rendition, 
without  the  taking  of  further  steps.    But  that  such  was 
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not  the  effect  intended  by  the  general  assembly  is  evi- 
dent, when  other  proviBions  of  the  Code  are  considered. 
It  is  contrary  to  the  spirit  and  policy  of  our  law  to  per- 
mit the  title  to  real  estate  to  be  affected  by  judgments 
of  justices'  courts.  They  are  not  courts  of  record. 
Executions  to  enforce  their  judgments  issue  only  against 
personal  property.  Code,  sec.  3570.  The  action  of 
forcible  entry  and  detainer  for  the  recovery  of  the  pos- 
session of  real  estate  is  allowed  in  justice's  court,  but, 
even  in  such  action,  the  question  of  title  cannot  be 
investigated.  Code,  sec.  3620.  When  the  title  to  real 
estate  is  put  in  issue,  it  becomes  the  duty  of  the  justice, 
without  proceeding  further,  to  certify  the  cause  and 
the  papers  to  the  district  court.  Code,  sec.  3535. 
Liens  on  real  estate  may  be  secured  by  causing  a  trans- 
cript of  the  judgment  in  justice's  court  to  be  certified  to 
and  filed  in  the  oflBice  of  the  clerk  of  the  district  court 
(Code,  sees.  3567,  3568);  and  when  that  is  done  the 
judgment,  for  all  practical  purposes,  becomes  a  judg- 
ment of  the  district  court.  Id.  Judgments  for  fines  in 
all  criminal  actions  may  be  made  liens  on  real  estate  in 
the  same  manner,  and  with  like  effect,  as  judgments  in 
civil  actions.     Code,  sec.  4609. 

Judgments  of  the  supreme  and  district  court  are 
liens  upon  real  estate  of  the  judgment  debtor  in  certain 
cases.  Code,  sec.  2882.  No  personal  judgment  against 
the  property-owner  for  the  fine  and  costs  adjudged 
against  the  violator  of  the  law  is  authorized  in  proceed- 
ings of  this  character.  Their  purpose  is  to  ascertain  if 
the  premises  in  which  the  law  was  violated  are  liable  for 
the  payment  of  the  judgment  rendered  on  account  of 
the  violation.  Polk  County  v.  Hierh^  37  Iowa,  366.  In 
that  case  it  was  held  that,  before  such  property  can  be 
taken  for  the  payment  of  a  judgment  of  the  nature  of 
that  in  question,  its  liability  must  be  duly  established 
in  a  proceeding  to  which  the  owner  is  a  party.  But  the 
property  cannot  be  said  to  be  liable  for  the  payment  of 
the  judgment,  unless  it  can  be  levied  upon  and  sold  to 
satisfy  it.     Execution  can  issue  in  this  cause  only  to 
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satisfy  the  costs  which  accrued  herein.  The  district 
court  cannot  in  the  first  instance,  nor  can  this  court  on 
appeal,  authorize  the  sale  of  real  estate  on  execution 
from  justice's  court.  In  our  opinion,  the  statute  under 
consideration,  was  not  designed  to  make  judgments  of 
justices'  courts  liens  on  real  estate,  nor  to  subject  real 
estate  to  sale  on  execution  issued  from  such  courts,  in 
any  case.  Therefore,  when  this  cause  was  tried,  and 
judgment  rendered  in  the  district  court,  the  property  in 
question  was  not  liable  to  the  payment  of  plaintiff's 
judgment.  What  plaintiff  really  asks  us  to  determine 
is  that,  if  it  should  file  a  certified  transcript  of  its  judg- 
ment in  the  oflBice  of  the  clerk  of  the  district  court,  it 
could  then  subject  the  property  in  question  to  the  pay- 
ment of  its  judgment.  But  an  adjudication  to  that 
eJBfect  would  not  create  a  lien  on  the  property.  Plaintiff 
may  conclude  not  to  file  the  transcript,  or  when  it  is 
filed  defendants  may  have  ceased  to  have  any  interest 
in  the  property.  In  either  case,  the  adjudication  asked 
by  plaintiff  would  prove  to  be  but  an  idle  form.  Courts 
are  required  to  determine  the  effect  of  established,  not 
hypothetical,  facts. 

III.  In  view  of  the  conclusion  we  reach  as  to  the 
merits  of  the  case,  the  alleged  errors  of  which  appellant 
complains  are  wholly  immaterial,  and  need  not  be 
further  considered.  Since  the  judgment  of  the  district 
court  is  the  only  one  which  could  have  been  rendered 
under  the  admitted  facts  of  the  case,  it  is 

Affibmed. 
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Strahan  V.  The  Town  of  Malvern. 

1.  Cities  and  Towns :  fubchase  of  land  fob  street  :  oollusion 
AND  FRAUD :  EVIDENCB.  In  an  action  againBt  the  defendant  town 
for  the  price  of  land  sold  it  for  a  street,  the  defense  was  that  the 
purchase  was  unlawful,  on  the  ground  that  it  was  in  fact  made  for 
the  benefit  of  a  railroad  company  which  desired  the  ground  for  a 
right  of  way,  and  that  the  plaintiff  and  others  combined  together 
to  have  the  land  procured  for  the  railroad  company,  but  ostensibly 
for  the  town.  On  this  issue,  held  that  evidence  was  properly 
admitted  tending  to  show  that  the  company  was  at  the  time  of  the 
purchase  trying  to  get  the  right  of  way,  and  the  record  of  condem- 
nation proceedings  was  competent  for  that  purpose,  though  the 
awards  had  not  been  paid.  Also,  that  the  testimony  of  one  who 
was  mayor  of  the  town  at  the  time,  as  to  what  was  said  and  done 
by  the  town  council,  as  showing  the  pui'pose  of  the  council  in  estab- 
lishing the  street  for  which  it  was  pretended  the  land  was  wanted, 
was  material  to  the  issue  and  properly  admitted. 

2.     :  :   :   instructions.    In  such  case  the  court 

properly  gave  instructions  to  the  effect  that  the  jury  should  not 
inquire  as  to  the  necessity  of  the  street  for  which  the  land  was 
ostensibly  bought,  that  being  a  matter  for  the  discretion  of  the 
town  council,  but  that  they  should  inquire  as  to  the  purpose  of  the 
council  in  establishing  the  street ;  that  is,  whether  the  real  design 
was  to  establish  a  street  or  to  procure  a  right  of  way  for  the  rail- 
road company. 

8.      :    ORDINANCE   ESTABUSHINO    STREET :     FBESUHPTION    AS    TO 

FUBUC  PURPOSE:  BYIDENCE  TO  REBUT.  When  a  town  council  has 
passed  an  ordinance  establishing  a  street,  it  must  be  presumed  that 
it  was  established  for  public  use ;  but  where  it  is  claimed  that  the 
real  purpose  was  to  provide  a  right  of  way  for  a  railroad, — ^which 
is  not  a  public  purpose  within  the  meaning  of  the  law  as  to  the 
authority  of  the  council  in  such  cases, — ^the  fact  may  be  shown  by 
evidence  overcoming  the  presumption. 

4.  :  PROCURING  LAND  FOR  RAILROAD  :  ULTRA  YIRES.  The  pur- 
chase of  land  by  a  town  for  the  use  of  a  railroad  for  right  of  way, 
though  ostensibly  for  a  public  street,  is  ultra  vires  and  the  pur- 
chase price  cannot  be  collected  by  one  having  knowledge  of  the 
facts  and  aiding  in  the  transaction. 

Appeal  from   Mills    District    Court— ^oix.    A.     B. 

Thornell,  Judge. 
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Action  to  recover  for  land  sold  to  the  defendant 
town  for  an  avenue.  Judgment  for  defendant  and 
plaintiff  appeals. 

jE.  B.  Woodrvff^  P.  P.  Kelley  and  L.  T.  Oenung^ 
for  appellant. 

W.  S.  Lewis  and  Stone  &  OilUlland^  for  appellee. 

Granger,  J. — In  1879  the  defendant  town  adopted 
an  ordinance,  and  went  through  the  legal  forms  of 
establishing  within  its  limits  what  is  known  as 
**  Union  avenue,"  and  plaintiff  avers  that  by  an  agree- 
ment with  the  defendant  he  purchased  the  land  on 
which  the  avenue  is  located  for  the  defendant,  and  for 
which  the  defendant  was  to  pay  him  three  thousand 
and  twenty-four  dollars,  with  interest  at  ten  per  cent, 
until  paid.  The  defendant's  claim  is  that  the  land  was 
never  designed  by  the  town  as  an  avenue,  but  only  as  a 
right  of  way  for  a  railroad,  and  for  which  purpose  it 
was  taken  and  used,  and  that  the  town  council,  in  the 
steps  taken  by  it  to  establish  an  avenue,  was  acting  in 
concert  with  the  plaintiff  and  others  to  indirectly  secure 
a  right  of  way  for  the  railroad  at  the  expense  of  the 
defendant  town;  that  it  was  a  fraudulent  combination 
between  plaintiff  and  others,  with  no  intention  whatever 
to  provide  an  avenue  for  public  use. 

I.     The  essential  fact  for  the  disposition  of  the  case 

is,  did  the  counsel  of  the  defendant  town  agree  with  the 

1  Cities  and      pl^iutiff  to  pay  f or  the  Strip  of  land  for  the 

ohaMofiMd   P^^P^se  of  an  avenue  or  for  the  right  of 

oSuSSonand  ^^^  ^^^  *^®  railroad?   This  seems  to  have 

dSce'*^'      ^^^^  *^®  ^^®^  substantially  taken  by  the 

district  court,   and  the  question  properly 

for  us  is,  were  the  testimony  and  instructions  legitimate 

to  the  inquiry?    The  railroad  company  had  taken  steps 

to  condemn  the  right  of  way  through  the  town  and  over 


466 SUPREME  COURT  OF  IOWA, 

Strahan  ▼.  The  Town  of  Malvern. 

the  land  in  question,  and  the  record  of  these  proceed- 
ings was  put  in  evidence,  against  the  objections  of  the 
plaintiff,  on  the  ground  that  the  awards  were  not  paid. 
As  the  jury  must  pass  upon  the  question  of  the  purpose 
of  the  proceedings  of  the  council,  and  the  agreement 
with  the  plaintiflE  as  to  this  particular  piece  of  land,  and 
under  the  allegation  that  the  purpose  of  all  parties  was 
to  secure  a  right  of  way  for  the  railroad,  and  not  in  fact 
an  avenue,  it  was  proper  for  the  jury  to  be  placed,  as 
nearly  as  the  testimony  could  place  it,  as  the  parties  were 
at  the  time  of  the  transactions,  to  ascertain  their  pur- 
poses; and  the  fact  that  the  railroad  company  was  at 
that  time  endeavoring  to  get  the  right  of  way  would  be 
proper  for  consideration,  and  also  what  was  done,  with 
the  knowledge  of  the  parties  charged  with  the  collusion. 
The  record  does  not  show,  as  claimed  by  appellant,  that 
the  jury  were  left  to  infer  that  the  right  of  way  was 
condemned  for  the  railroad  company;  and  it  appears 
that  this  testimony  was  admitted  only  to  show  that  the 
company  was  trying  to  get  the  right  of  way,  and  as  one 
link  in  a  chain  of  evidence  tending  to  prove  that  the 
acts  of  the  council  and  the  plaintiff  were  to  secure  it 
for  the  company,  and  in  the  manner  claimed  by  the 
defendant. 

II.    Error  is  assigned  as  to  the  testimony  of  one 
H.  E.  Boehner,  who  was  at  the  time  mayor  of  the  town, 

and  who  gave  testimony  as  to  what  occurred 
at  the  town  council,  and,  among  other 
questions,  was  this :  ' '  What,  if  anything,  do  you  know 
as  to  what  caused  the  council  to  pass  thd  ordinance 
establishing  Union  avenue^"  Against  the  objection 
that  it  was  incompetent  and  immaterial,  the  witness 
answered,  and  the  answer  discloses  that  before  the 
passage  of  the  ordinance  the  company  was  grading  its 
road  on  the  land  in  question ;  that  it  was  talked  that 
the  council  had  not  the  right  to  pass  the  ordinance; 
that  the  plaintiff  would  take  and  hold  the  warrants  to 
be  issued;  and  that  the  legislature  could  be  induced 
to  pass  an  act  authorizing  the  town  to  bond  its  indebt- 
edness; that  a  bond  had  been  given  by  plaintiff  and 
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others  for  the  right  of  way  for  the  railroad  through  the 
township;  that  the  road  was  then  partially  constructed 
over  the  land  in  question ;  with  other  facts  tending  to 
show  the  purpose  of  the  ordinance.  Under  the  allega- 
tions of  a  fraudulent  conspiracy  or  arrangement  to 
defraud  the  tax-payers  by  a  pretense  to  establish  an 
avenue,  when  the  real  purpose  was  to  purchase  the  right 
of  way,  this  testimony  was  clearly  competent  and  mate- 
rial. Without  such  a  rule  it  would  be  almost  impossible 
to  establish  the  fact  of  such  a  combination.  It  was 
a  question  of  the  intent  or  purpose  with  which  they 
acted. 

III.    Counsel,  in  argument,  present  objections  to 
several  instructions  given  by  the  court,  and  parts  of 

^ instructions,  on  the  theory  that  they  contra- 

— :  iMtruo-  vene  the  right  of  the  defendant  town  to 
purchase  land  for  street,  park  or  other  pub- 
lic purposes,  and  hence  that  they  are  erroneous.  Such 
is  not  the  legal  import  of  the  instructions  On  the  cop- 
trary,  they  clearly  recognize  the  right  of  the  town  to 
make  such  purchases,  and  hold  that  if  such  a  contract 
was  made  with  the  plaintiif  he  is  entitled  to  recover. 
The  fourth,  fifth  and  sixth  instructions  by  the  court 
indicate  the  tenor  of  its  instructions  throughout,  and  of 
themselves  answer  many  of  the  objections  presented, 
and  to  that  end  they  are  here  inserted:  "(4)  The 
powers  that  can  be  lawfully  exercised  by  a  municipal 
corporation  like  the  defendant  are  such  only  as  are 
enumerated  in  the  statute.  They  cannot  lawfully  go 
beyond  or  exceed  the  authority  granted  to  them  by  the 
statute,  and  the  trustees  of  such  corporation  cannot  by 
indirection  appropriate  the  funds  or  pledge  its  credit  to 
assist  improvements  or  projects  to  which  the  statute  of 
the  state  does  not  authorize  them  to  give  assistance. 
(5)  The  question  to  be  determined  by  you  in  this  con- 
nection is,  was  the  credit  of  said  town,  or  its  funds, 
appropriated  to  purchase  land  to  be  used  for  a  street,  or 
was  such  appropriation  in  fact  made  to  purchase  right 
of  way  for  said  railroad  company  ?  If  the  purpose  was 
to  purchase  land  to  be  devoted  to  the  use  of  a  street  for 
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said  town,  you  have  no  right  to  inquire  whether  there 
was  need  of  such  street,  or  whether  the  location  thereof 
was  ^vise  or  unwise.  Said  trustees  had  the  right  to 
determine  the  necessity  for  streets,  and  establish  the 
same  in  said  town,  and  the  wisdom  of  their  course  in 
determining  what  streets  should  be  established  is  not 
reviewable  in  this  court.  But  whether  the  funds  or 
credit  of  said  town  were  appropriated  to  purchase  land 
for  a  street  or  for  right  of  way  for  said  railway  company 
is  a  proper  subject  of  inquiry,  and  if  you  should  find 
from  the  evidence  that  under  the  semblance  of  purchas- 
ing lands  for  a  street  said  trustees  of  said  town  were  in 
fact  purchasing  the  right  of  way  for  the  railway  com- 
pany, then  they  were  acting  beyond  the  scope  of  their 
authority,  and  the  contract  entered  into  with  reference 
thereto  cannot  be  enforced.  (6)  If  you  should  find 
from  the  evidence  that  when  said  street  was  established 
by  the  trustees  of  the  town,  and  the  contract  therefor 
entered  into  with  plaintiff,  the  purpose  in  so  doing  was 
to  provide  a  street  for  the  use  of  the  town,  it  will  make 
no  difference  that  soon  thereafter  the  right  of  way 
thereon  was  granted  to  the  railway  company.  To  be 
invalid,  the  original  object  in  establishing  said  street, 
and  in  purchasing  the  right  of  way  therefor,  must  have 
been  by  indirection  thereby  to  furnish  a  right  of  way 
for  the  railroad  company.  The  question  whether  said 
appropriation  was  made,  and  the  contract  entered  into 
with  plaintiff,  for  the  purpose  of  providing  a  street  for 
the  town,  or  for  the  purpose  of  buying  the  right  of  way 
for  the  railroad  company,  are  questions  of  fact,  to  be 
determined  by  you  from  all  the  evidence  and  circum- 
stances of  the  case."  These  instructions  go  so  far  as  to 
preclude  the  jury  from  making  inquiry  as  to  a  necessity 
for  an  avenue,  but  limit  inquiry  as  to  the  purpose  of 
the  council  in  passing  the  ordinance,  i.  6.,  did  the  coun- 
cil design  the  establishment  of  an  avenue  or  the  procure- 
ment of  a  right  of  way  ? 

IV.     It  is  urged  that  after  the  passage  of  the  ordi- 
nance establishing  the  avenue  it  must  be  taken  as  true 


8.  :  ordl- 


MAT  TERM,  1889.  459 

Strahan  t.  The  Town  of  Malvern. 

that  it  was  established  for  public  use  as  snch. 
Sftogi^^t :  That  is  true,  prima  fade.  But  the  fact,  as 
Mto^^uo"  ^1^^8  established,  may  be  overcome  by 
SenSS  u)'  *^"  proofs  Sufficient  to  show  the  facts  other- 
rebut  wise.     There  is  nothing  in  the  cited  cases  of 

BanTchead  *o,  Brown^  26  Iowa,  640,  or  Tovm  of  CheroJcee 
D.  lAJund  Co.^  62  Iowa,  279,  not  in  harmony  with  this 
view.  In  the  latter  case  it  is  held  that  the  council  is 
clothed  with  authority  to  determine  the  wants  and 
necessities  of  the  public,  and  that  its  action  in  exercis- 
ing this  power  cannot  be  questioned  on  the  ground  that 
it  is  in  conflict  with  the  public  interest.  But  it  holds 
that  ''  the  court  may  inquire  whether  land  appropriated 
by  a  city  is  taken  for  public  purposes ; "  and  that  is  the 
inquiry  in  this  case.  "Public  purposes,''  within  the 
meaning  of  the  law  as  to  the  authority  of  the  council  in 
such  cases,  would  not  mean  a  right  of  way  for  railroad 
purposes. 

y.    As  against  the  claim  that  the  action  of  the 
town  council  was  ultra  vires^  we  are  referred  to  City  of 

4 .  proour-   MarshalUown  v.  Forney^  61  Iowa,  578,  and 

niiro^i:  Stra  couucil  urgo  that  this  case  does  not  differ 
^^*^'  from  that  in  principle.     That  was  a  case  in 

which  an  alley  was  vacated  in  order  that  an  opera-house 
might  be  built  by  an  individual,  and  the  point  was 
made  that  the  act  of  the  council  was  ultra  vires^  and 
the  court  held  otherwise,  on  the  ground  that  the 
council  was  vested  with  the  power  to  vacate  streets  and 
alleys;  that  the  act  of  vacation  put  an  end  to  the  i)ublic 
interest  in  the  land;  and,  in  substance,  that  it  was  a 
matter  of  no  public  concern  that  the  land  was  devoted 
to  a  private  purpose.  It  is  not  claimed  in  that  case 
that  the  act  of  vacation  was  not  a  conscientious  one,  in 
the  public  interest.  How  different  the  case  at  bar. 
Here  the  council,  although  pretending  to  establish  an 
avenue  for  public  use,  are  using  the  power  they  possess 
as  agents  for  the  public  to  impose  upon  it  an  unlawful 
burden  of  taxation  This  the  jury  must  have  found- 
The  distinction  between  the  two  cases  is  too  plain  to 
require  further  comment. 
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IV.  The  testimony  of  the  plaintiff  leaves  little  if 
any  room  for  donbt  that  the  finding  of  the  jury  was 
right.  His  statements  show  that  the  whole  purpose  of 
the  council  and  other  parties  was  at  the  time  to  secure 
for  the  railroad  company?,  a  right  of  way  through  the 
town,  and  it  was  felt  that  it  should  be  made  a  public 
burden  by  way  of  taxation.  However  well  equity,  from 
the  stand-point  of  a  public  enterprise,  would  clothe  the 
effort,  it  was  a  plain  violation  of  the  letter  and  spirit  of 
the  law,  and  the  courts  cannot  sanction  it. 

Affibmeb. 
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Injunction :  decree  not  warbanted  by  pleadings  and  EvmsNCB : 
WATEBS:  APPEAL.  Plaintiffs  in  this  action  sought  to  enjoin 
defendant  from  damming  and  polluting  the  water  of  a  stream. 
The  real  grounds  of  their  action  were  that  defendant  had  no  right 
to  dam  the  stream,  and  that  he  had  no  right  to  permit  hogs  to  have 
free  access  to  it.  Tlie  court  rendered  a  decree  enjoining  defendant 
*'  from  so  damming  or  obstructing  the  natural  flow  of  the  water 
in  the  creek  as  that  the  same  shall  become  stagnant  and  foul  in  any 
manner,  so  that  the  water  shall  be  unwholesome  for  plaintiffs, 
stock."    fleW— 

(1)  That  this  was  an  adjudication  in  defendant's  favor  that  he 
had  a  right  to  dam  the  stream,  and  must  be  taken  as  the 
law  of  the  case  as  against  plaintiffs,  since  they  do  not  appeaL 

(2)  That  since  defendant  had  the  right  to  dam  the  stream,  and 
plaintiff  did  not  complain  of  an  abuse  of  that  right  resulting 
in  the  pollution  of  the  water,  but  attributed  the  pollution  to 
the  fact  that  hogs  were  permitted  to  have  access  to  it,  and 
the  evidence  followed  that  theory,  the  decree  restricting  the 
right  to  dam  was  not  warranted  either  by  the  pleadings  or 
the  evidence. 

Appeal  from  Delaware  District  Court. — Hon.  John  J. 

Ney,  Judge. 

Piled,  May  16,  1889. 
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Action  in  equity  to  enjoin  defendant  from  dam- 
ming and  polluting  the  water  of  a  stream.  There  was 
a  trial,  and  a  decree  in  favor  of  plaintiffs.  The  defend- 
ant appeals. 

Toran  <fe  Arnold^  for  appellant. 

Herrick  &  Doxsee^  for  appellees. 

Robinson,  J. — The  parties  to  this  action  own 
adjoining  farms,  which  are  devoted  in  part  to  the 
business  of  stock-raising.  These  farms  are  intersected 
by  a  water-course,  which  in  ordinary  seasons  contains  a 
stream  of  water  which  flows  from  the  farm  of  defendant 
southward  across  the  land  of  plaintiflfs,  and  is  suflScient 
for  the  stock  of  plaintiffs  and  defendant.  In  the  spring  or 
early  summer  of  1887,  defendant  constructed  a  dam  across 
this  water-course,  a  few  feet  north  of  the  land  of  plaintiffs, 
which  had  the  effect  to  create  a  pool  of  water  six  or  eight 
inches  deep,  fifteen  or  twenty  feet  wide  and  five  or  six  rods 
long.  That  dam  was  afterwards  replaced  by  another, 
made  in  part  with  a  large  watering  trough,  but  the  effect 
was  about  the  same  as  that  of  the  first  dam.  It  is  claimed 
by  plaintiffs  that  the  dam  obstructs  the  flow  of  a  natural 
and  permanent  stream,  to  their  damage  ;  that  if  it  were 
unobstructed  it  would  furnish  all  the  water  needed  for 
their  stock,  as  it  had  done  for  many  years  previous  to 
the  building  of  the  dam,  but  that  the  dam  has  so 
obstructed  the  flow  of  water  that  it  is  insufficient  for 
their  stock ;  that  when  the  flow  is  not  entirely  stopped 
the  water  is  so  impure  in  consequence  of  the  acts  of 
defendant  as  to  be  unfit  for  the  use  of  stock.  Defendant 
admits  the  construction  of  the  dams,  but  insists  that 
they  were  made  necessary  by  lack  of  rains  in  1887 ;  that 
he  did  no  more  in  constructing  them  than  was  necessary 
to  obtain  a  sufficient  supply  of  water  for  his  own  stock  ; 
and  that  the  diminished  flow  onto  the  land  of  plaintiffs 
was  not  due  to  any  unauthorized  act  on.his  part. 

The  evidence  shows  that  the  season  of  1887  was 
unusually  dry;  that  the  stream  in  question  was  much 
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affected  by  the  drought;  that  in  the  driest  time  most,  if 
not  all,  the  water  collected  by  defendant  came  from 
springs  on  his  own  land,  and  that  his  device  for  obtain- 
ing a  supply  of  water  was  a  common  one,  and  that  it 
did  not  give  a  greater  supply  of  water  than  his  stock 
required.  Some  of  the  evideDce  tends  to  show  that  at 
times  a  scum  formed  on  the  surface  of  the  pool  above 
the  dam  and  flowed  thence  onto  the  land  of  plaintiffs. 
The  decree  rendered  by  the  district  court  perpetually 
enjoins  defendant  "from  so  damming  or  obstructing 
the  natural  flow  of  the  water  in  the  creek'*  where  it 
crosses  the  land  of  defendant  above  that  of  plaintiffs, 
"as  that  the  same  shall  become  stagnant  or  foul  in  any 
manner,  so  that  the  water  shall  become  unwholesome 
for  the  use  of  plaintiffs'  stock."  The  decree,  by  neces- 
sary implication,  holds  that  defendant  had  a  right  to 
construct  the  dam.  Since  plaintiffs  do  not  appeal,  that 
must  be  regarded  as  the  law  of  this  case,  and  we  are 
only  required  to  determine  whether  the  law  and  the 
evidence  justify  the  limitation  fixed  by  the  decree, 
which  is,  in  effect,  that  the  natural  flow  of  the  stream 
shall  not  be  so  obstructed  as  to  render  the  water  which 
flows  from  the  obstruction  onto  the  premises  of  plaintiffs 
unwholesome  for  the  use  of  their  stock. 

The  right  of  defendant  to  use  all  the  water  of  the 
stream,  if  so  much  is  required  by  his  stock,  seems  to  be 
recognized  by  the  decree,  and  is  sanctioned  by  law. 
Washb.  Easem.  331;  Gould,  Waters,'  sec.  205; 
Ang.  Water-Courses,  128;  Miner  v.  Oilmour^  12 
Moore,  P.  C.  156;  Stein  t).  Burden^  29  Ala.  127. 
It  is  well  settled,  also,  that  the  lower  owner  on  a 
water- course  has  a  right  to  have  the  water  which  flows 
from  the  land  of  an  upper  owner  in  as  pure  and  whole- 
some a  condition  as  a  reasonable  and  proper  use  of  the 
stream  by  the  upper  owner  will  permit.  The  latter  has 
no  right  to  pollute  the  water  unnecessarily.  Washb. 
Easem.  331-334;  Dumont  v.  Kellogg^  29  Mich.  420; 
Wood,  Nuis.,  sec.  427  et  seq. ;  Cooley,  Torts,  587;  Olad- 
felter  v.  Walker^  40  Md.  13.  The  evidence  shows  that 
the  supply  of  water  secured  by  means  of  the  dam  was 
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not  more  than  the  stock  of  defendant  needed.  At  times 
it  was  insufficient.  The  stream  was  so  small  that  the 
needed  supply  could  be  accumulated  only  by  means  of 
a  reservoir.  If  scum  formed  on  the  pool,  it  was  because 
of  the  dry  and  hot  weather,  and  not  because  of  an 
unnecessary  accumulation  of  water.  But  the  pollution 
of  water  complained  of  by  plaintiJBfs  in  their  petition  is 
not  that  which  results  from  stagnation.  They  complain 
that  the  dam  prevents  all  flow  of  water  from  defendant's 
onto  their  premises  in  ordinary  times,  and  that  defend- 
ant ''for  several  years  past"  has  maintained  on  his 
premises  hog-pens  upon  and  over  the  water-course,  and 
has  "kept  therein  a  large  number  of  hogs,  thus  pollut- 
ing the  water  of  said  creek,  and  rendering  it  unwhole- 
some for  the  use  of  plaintiffs '  said  stock  ;  and  defendant 
now  maintains  said  pens,  and  keeps  therein  a  large 
number  of  hogs,  as  stated,  with  the  effect  as  above 
stated."  The  petition  does  not  charge  that  the  water 
became  stagnant  or  foul  by  reason  of  the  dam.  That  is 
complained  of  only  on  the  ground  that  "in  ordinary 
times"  it  wholly  prevents  the  flow  of  water  from  the 
premises  of  defendant  onto  the  premises  of  plaintiffs. 

It  is  conceded  by  appellees  that  the  use  of  the  land 
of  defendant,  through  which  the  stream  flows,  as  a  hog 
pasture  is  not  involved  on  this  appeal.  The  evidence  as 
to  the  pollution  of  the  water  was  chiefly  directed  to  its 
use  for  hogs.  There  is  but  little  evidence  as  to  the  con- 
dition of  the  water  in  the  pool  as  a  result  of  stagnation. 
If  it  be  admitted  that  the  allegations  and  prayer  of  the 
petition  are  broad  enough  to  permit  the  relief  against 
stagnant  water  givenj  yet  we  are  of  the  opinion  that 
plaintiffs  failed  to  show  that  the  condition  of  the  water, 
if  stagnant  and  unwholesome,  was  due  to  any  unauthor- 
ized act  of  the  plaintiffsr  No  doubt  the  defendant 
should  be  restrained  from  so  interfering  with  the  stream 
as  to  unnecessarily  injure  the  plaintiffs,  but,  until  he 
has  done  or  has  threatened  to  do  some  unauthorized  act, 
he  should  not  be  subjected  to  the  annoyance  and  expense 
of  litigation.  The  relief  granted  by  the  district  court 
would  have  been  proper,  had  it  been  supported  by  the 
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pleadings  and  the  evidence.  In  fact,  it  was  not  that 
which  plaintiffs  sought.  The  real  grounds  of  their  action 
were,  in  substance,  that  defendant  had  no  right  to  dam 
the  stream,  and  that  he  had*no  right  to  permit  the  hogs 
to  have  free  access  to  it.  Neither  of  these  grounds  is 
involved  in  this  appeal.  We  conclude  that  the  decree 
of  the  district  court  should  be  Revsused. 


MoKee  y.  MoKeb. 

Divorce:  nTmiMAN  treatment;  factts  not  coNSTrruTiNa.  Action 
by  a  wife  for  a  divorce  on  the  ground  of  inhuman  treatment 
endangering  her  life.  The  parties  were  married  in  1872,  and  five 
children  had  been  bom  to  them.  Each  had  children  by  a  former 
spouse.  At  the  time  of  their  marriage  plaintiff  was  thirty-four, 
and  defendant  fifty-five,  years  old.  The  evidence  (for  which  see 
opinion )  shows  that  the  parties  had  lived  unhappily  together  on 
account  of  a  variety  of  troubles  growing  out  of  jealousies  and 
other  causes,  and  that  they  had  twice  separated,  but  fails  to  show 
that  plaintiff 's  health  was  seriously  or  permanently  impaired  by 
the  treatment  of  which  she  complains,  or  that  she  was  free  from 
faults  contributing  to  their  unhappiness,  but  rather  leads  to  the 
conclusion  that  much  of  the  trouble  which  led  to  their  separation 
was  due  to  plaintiff's  poor  health  and  indiscreet  conduct,  and 
defendant's  age  and  its  consequences.  Held  that  a  divorce  was 
properly  denied. 

Appeal  from  Poweshiek  District  Court. — Hon.  W.  R. 

Lewis,  Judge. 

Filed,  May  16,  1889. 

The  plaintiflE  asks  a  decree  divorcing  her  from 
defendant,  and  awarding  her  alimony  and  the  custody 
of  minor  children.  Her  petition  was  dismissed  on  the 
merits  on  final  hearing,  and  judgment  rendered  against 
defendant  for  costs.     The  plaintiff  appeals. 

W.  B,  Redman  and  Cole^  MoVey  <fe  Glark.  for 
appellant. 
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Scott  &  Glute^  for  appellee. 

Robinson,  J. — The  plaintiff  was  married  to  defend- 
ant in  May,  1872.  She  was  then  thirty-four  years  of 
age,  and  the  mother  of  two  children  by  a  former  hus- 
band. The  defendant  was  about  fifty-live  years  of  age, 
and  had  been  previously  married  to  a  woman  who  was 
then  living,  but  who  had  obtained  a  divorce  from  him. 
He  also  had  several  children,  fruits  of  his  first  mar- 
riage, then  living.  Plaintiff  had  known  the  defendant 
personally  but  a  short  time  before  she  married  him ;  one 
week,  it  is  said,  being  all  the  time  required  for  the 
courtship  and  marriage.  Before  the  wedding  took 
place  plaintiff  knew  that  defendant  and  his  first  wife 
did  not  live  happily  together,  and  had  been  warned 
that  she  would  have  trouble  with  him.  She  lived  with 
him  after  their  marriage  until  May,  1884,  when  she  left 
him,  and  commenced  an  action  for  divorce.  That  was 
compromised,  the  defendant  paying  her  six  or  seven 
hundred  dollars,  and  conveying  to  her  real  estate  of  the 
value  of  about  three  thousand  dollars,  and  she  returned 
to  his  home  in  September,  1884.  They  lived  together 
from  that  time  until  September,  1886,  when  plaintiff 
again  left  defendant,  and  a  few  months  afterwards  she 
commenced  this  action.  Five  children  have  been  bom 
to  these  parties.  Of  the  children,  one  boy,  born  in 
October,  1873,  and  another  born  in  June,  1877,  were  sent 
to  the  State  Industrial  School  at  Eldora,  on  the  applica- 
tion of  both  parents,  in  November,  1886.  One  girl  born 
in  June,  1876,  another  born  in  May,  1879,  and  a  boy 
born  in  May,  1882,  remained  under  the  control  of  the 
father. 

Plaintiff  claims  that  defendant  has  been  guilty  of 
such  inhuman  treatment  as  to  endanger  her  life.  The 
evidence  on  her  part  tends  to  show  that  defendant  on 
numerous  occasions  accused  her  of  want  of  chastity ; 
that  he  sometimes  used  profane  language  in  addressing 
her ;  that  he  was  guilty  of  eavesdropping ;  that  he 
accused  her  of  spending  unnecessary  time  in  the  streets, 
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to  the  neglect  of  her  house-work ;  that  he  was  lacking 
in  kindness  to  her  when  she  was  sick;  that  he  fre- 
quently spoke  to  and  of  her  in  a  disparaging  manner, 
in  the  presence  of  their  children;  and  that  on  several 
occasions  he  punished  some  of  the  children  with  undue 
severity.  Defendant  denies  much  of  the  testimony  as 
to  his  alleged  bad  conduct,  and  explains  much  of  it  in  a 
manner  which  makes  it  seem  less  to  his  discredit  than 
is  claimed  by  plaintiff.  We  think  the  evidence  fairly 
shows  that  during  the  last  few  years  of  their  married 
life  the  defendant  was  jealous  of  the  attentions  of  a 
family  physician,  and  frequently  charged  plaintiff  with 
improper  conduct  with  him.  The  evidence  does  not 
show  any  unchaste  intercourse  between  the  plaintiff  and 
the  physician,  and  defendant  concedes  that  there  was 
none,  but  his  feelings  were  not  wholly  without  founda- 
tion. Plaintiff  knew  of  her  husband's  feelings  towards 
the  physician,  yet  persisted  in  requiring  his  professional 
services  frequently.  The  physician,  with  knowledge  of 
the  fact  that  defendant  believed  improper  relations  to 
exist  between  him  and  plaintiff,  visited  her  frequently, 
and  at  times  daily,  for  weeks  together.  Many  of  these 
visits  were  made  after  the  last  separation,  but  the  fact 
that  they  were  permitted  tends  to  show  that  the*remarks 
of  the  husband  in  regard  to  plaintiff  and  the  physician 
were  not  wholly  without  cause.  It  is  not  claimed  that 
the  physician  in  question  was  more  skilful  or  more 
accessible  than  others.  Some  of  the  evidence  tends  to 
show  that  at  times  the  condition  of  plaintiff  was  such 
that  charges  of  unchastity  would  affect  her  health,  and, 
if  made  while  sick,  would  retard  her  recovery.  But  a 
careful  examination  of  all  the  evidence  convinces  us 
that  none  of  the  conduct  of  which  plaintiff  complains 
had  any  serious  or  permanent  effect  upon  her  health. 
In  fact,  her  general  health  seems  to  have  been  better 
when  she  was  living  with  defendant  than  it  was  during 
her  absence  from  him.  She  was  affected  by  troubles 
incident  to  her  age,  her  nervous  system  was  somewhat 
affected,  and  she  suffered  from  other  ailments,  but  we 
think  none  of  them  were  caused  or  seriously  aggravated 
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by  the  conduct  of  defendant.  Many  things  occurred 
which  distarbed  the  harmony  which  should  have  existed 
between  them.  He  offended  plaintiff  by  visiting  the 
woman  from  whom  he  had  been  divorced  during  her 
last  sickness,  and  by  erecting  a  family  monument  after 
her  death,  on  which  she  was  described  as  his  wife. 
His  conduct  no  doubt  was  censurable  in  many  respects. 
There  was  some  trouble  at  one  time  between  him  and  a 
son  of  plaintiff  by  her  first  husband.  But  she  was  not 
by  any  means  blameless.  She  was  guilty  of  improper 
language  and  of  censurable  conduct  other  than  that 
already  stated.  She  does  not  seem  to  make  defendant's 
treatment  of  herself  her  chief  ground  for  desiring  a 
divorce,  but  complains  much  of  his  treatment  of  the 
two  boys  who  were  sent  to  the  industrial  school.  It  is 
claimed  by  plaintiff,  and  denied  by  defendant,  that  on 
two  or  three  occasions  he  punished  the  boys  in  a  cruel 
manner.  But  aside  from  those  occasions  defendant 
appears  to  have  shown  as  much  consideration  and  as 
much  affection  for  his  children  as  was  manifested  by 
plaintiff.  Some  of  the  acts  of  which  she  now  complains 
were  treated  by  her  at  the  time  of  their  occurrence  as  of 
little  or  no  consequence,  or  as  occasions  for  merriment. 
We  are  satisfied  that  much  of  the  trouble  which  led  to 
the  separation  of  plaintiff  and  defendant  was  due  to  her 
poor  health  and  indiscreet  conduct,  and  to  his  age,  and 
its  consequences. 

We  conclude  that  plaintiff  has  failed  to  establish 
any  ground  for  divorce  recognized  by  our  statute.  The 
judgment  of  the  district  court  is  therefore 

Affirmed. 
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77  468        Forcible  Entry  and  Detainer :  notice  to  quit  :  when  given.    In 
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J  order  to  maintain  an  action  of  forcible  entry  and  detainer  against 

a  tenant  holding  over  after  the  termination  of  his  lease,  the  three 
days*  notice  to  quit,  required  by  section  8614  of  the  Code,  need  not 
be  given  after  the  termination  of  the  lease.  All  that  is  required  is 
that  it  be  given  three  days  before  the  suit  is  begun.  In  this  case 
it  was  given  one  month  prior  to  the  expiration  of  the  term,  and  the 
suit  was  brought  the  day  after  the  term  expired,  and  it  was  field 
sufficient.  (See  citations  in  opinion,  and  compare  Drain  v.  Jackt, 
post,  p. .) 

Appeal  from  Cerro  Oordo  District  Court. — Hon.  G.W. 

RuDDiOK,  Judge. 

Filed,  Mat  16,  1889. 

Action  before  a  justice  of  the  peace  in  forcible  entry 
and  detainer.  A  demurrer  to  the  petition  was  overruled 
by  the  justice  of  the  peace  on  the  ground  that  the  petition 
does  not  show  the  three-days  notice  to  quit  required  by 
Code,  section  3614.  This  demurrer  was  renewed  in  the 
district  court,  and  a  motion  to  dismiss  the  cause,  based 
on  the  same  ground  as  the  demurrer,  was  made  by 
defendant  and  sustained.  The  case  was  tried  to  a  jury 
in  the  justice's  court,  and  a  judgment  entered  upon  a 
verdict  for  plaintiff.  Defendant  appealed  to  the  district 
court,  where  a  motion  to  dismiss  the  cause  on  the  ground 
that  the  three-days  notice  was  not  given  was  sustained. 
Plaintiff  appeals. 

Sherwin  &  Schermerhorn^  for  appellant. 

Blythe  &  MarJcley^  for  appellee. 

Beck,  J. — I.  The  petition  alleges  that  defendant 
leased  the  land  in  question  of  plaintiff,  the  term  expiring 
September  25,  1887,  and  that  on  the  twenty-fifth  of 
August,  1887,  plaintiff  served  upon  defendant  a  notice 
to  quit  the  possession  of  the  land  within  thirty  days. 
The  petition  was  filed  September  26.    It  will  be  observed 
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that  the  notice  to  quit  was  served  before  the  expiration 
of  the  term,  and  the  suit  was  commenced  a  day  thereafter. 
IL  The  only  question  presented  by  the  case  is  this  : 
Was  timely  notice  to  quit,  in  compliance  with  the 
statute,  given  to  defendant?  The  statute  (Code,  sec. 
3611,  par.  2)  authorizes  an  action  of  forcible  entry  and 
detainer  against  a  tenant  holding  over  after  the 
expiration  of  or  contrary  to  the  terms  of  his  lease. 
Code,  section  3614,  provides  that  before  such  suit  can 
be  brought  "three  days'  notice  to  quit  must  be  given  to 
the  defendant,  in  writing."  Defendant  insists  that  the 
notice  to  quit  must  be  given  after  the  expiration  of  the 
term,  and  plaintiff  contends  that  it  may  be  given  before. 
This  statement  presents  the  exact  contention  of  the 
parties.  In  our  opinion  the  notice  may  be  given  before 
the  expiration  of  the  term.  The  statute  does  not 
prescribe  at  what  time,  whether  before  or  after  expiration 
of  the  term,  the  notice  shall  be  given.  It  simply  pro- 
vides that  the  notice  shall  be  three  days  before  the  com- 
mencement of  the  action.  It  is  not  bad  if  it  is  given 
more  than  three  days  before  the  commencement  of  the 
suit.  Shuver  v.  KUnkenberg^  67  Iowa,  644.  Defend- 
ant's position  would  secure  the  defendant  in  the  pos- 
session of  the  land  for  three  days  after  the  expiration  of 
the  lease.  It  would,  in  effect,  give  the  defendant  three 
days  longer  term  than  the  lease  gives  him.  Surely  it 
was  not  the  purpose  of  the  legislature  to  thus  interfere 
with  the  contract,  and  give  the  defendant  a  right  his 
lease  did  not  secure.  The  object  of  the  statute  is  to  pro- 
vide that  the  tenant  shall  be  notified  of  the  expiration 
of  the  lease,  so  that  he  may  have  three  days  in  which  to 
make  preparation  for  the  vacation  of  the  premises,  being 
advised  that  the  lessor  demands  possession.  Its  intention 
is  not  to  interfere  with  the  contract  between  the  parties 
and  secure  defendant  in  tlie  possession  of  the  land  three 
days  longer  than  his  term.  In  suj^port  of  these  con- 
clusions, see  Leutzey  v.  Herchelrode^  20  Ohio  St.  334; 
Hawley  v.  Robeson,  14  Neb.  435;  16  N.  W.  Rep.  438. 
It  is  our  opinion  that  the  judgment  of  the  district  court 
ought  to  be  Beveksed. 


470  SUPREME  COURT  OF  IOWA. 

Eyerly  v.  Supervisors  of  Jasppr  County. 

61    198 

77  470  Eyebly  V.  The  Supervisors  of  Jasper  County. 

100    CBI 

1.  Taxes :  illeqal  :  PAYiiENT :  beooyery  :  limitation  of  AcmoN. 
Where  illegal  taxes  are  paid,  as  to  an  action  for  their  recoT- 
ery  the  statute  of  limitations  ordinarily  begins  to  run  from  the 
time  of  payment.     (See  opinion  for  citations.) 

2.      :     IN  AID  OF  RAILROADS  :     COUNTY   TREASURER   IB   TRUSTEE. 

Where  money  is  paid  into  the  county  treasury  under  the  provisions 
of  the  law  for  voting  taxes  in  aid  of  the  construction  of  railroads, 
such  money  in  the  hands  of  the  treasurer  is  a  trust  fund,  and  the 
tax-payer  and  the  railroad  company  are  both  beneficiaries.  (Com- 
pare Dea  Moines  <Sb  M.  Ry.  Co.  v.  Txywry,  61  Iowa,  486. 

8.      :     :     PAYMENT  :     subsequent  degree  of  INVALIDITY  : 

RECOVERY :  LIMITATION  OF  ACTION.  Where  taxes  voted  in  aid  of 
the  construction  of  a  railroad  were  paid,  and  soon  thereafter  a  suit 
was  begun  by  the  payers  and  others  against  the  railroad  company 
to  test  the  validity  of  the  tax,  and  it  was  subsequently  decreed  to 
be  invalid,  field  that  while  such  action  was  pending  the  statute  of 
limitations  did  not  run  against  an  action  of  mandamus  to  compel 
the  supervisors  of  the  county  to  order  a  refunding  of  the  tax  so 
paid. 

Appeal  from  Jasper  District  Cov/rt — Hon.   W.    R. 

Lewis,  Judge. 

Filed,  May  16, 1889. 

Action  for  mandamus  to  compel  the  defendant  to 
refund  moneys  paid  in  pursuance  of  taxes  voted  to  aid 
in  the  construction  of  a  certain  railroad.  There  was 
judgment  for  the  defendants,  and  the  plaintiff  appeals. 

Winslow  <fe  Varnum^  for  appellant. 

Harrah  &  Myers^  for  appellees. 

Granger,  J. — Counsel  in  argument  concede  that 
the  case  presents  here  but  a  single  question, — the  statute 
of  limitations.  The  facts  are  before  us,  as  found  by  the 
court  below,  and  were  evidently  found  with  reference 
to  the  several  issues  presented  by  the  pleadings,  but,  for 
the  purpose  of  the  question  before  us,  they  may  be  very 
much  abridged,  and  they  are  as  follows : 
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In  1881  the  township  of  Newton  voted  taxes  to  aid 
in  the  construction  of  the  New  Sharon,  Coal  Valley  & 
Eastern  Railroad.  The  taxes  were  levied,  and  those  in 
controversy  paid  to  the  treasurer  of;  Jasper  county,  who 
is  a  defendant  herein.  The  particular  taxes  in  question 
were  paid  by  the  plaintiflp,  F.  T.  Campbell  and  J.  H. 
Hiatt;  the  claims  of  Campbell  and  Hiatt  being  before  the 
commencement  of  this  suit  assigned  to  the  plaintiff.  The 
payment  of  the  tax  by  plaintiff  was,  May  8,  1883, 
$52.89;  that  by  Campbell,  February  28,  1883,  $99.38; 
and  that  by  Hiatt,  February  28,  1883,  $29.  In  March, 
1883,  the  plaintiff's  assignors  and  others  commenced  a 
suit  in  the  circuit  court  of  Jasper  county  against  the 
railroad  company  and  others,  to  test  the  legality  of  the 
tax  as  voted  and  levied,  and  in  July,  1884,  such  tax  was 
declared  illegal  and  void,  and  snch  decree  was  afterwards 
affirmed  in  this  court.  Thereafter,  in  August,  1886,  the 
plaintiff  and  his  assignors  petitioned  the  defendant 
board  for  an  order  on  defendant  treasurer  for  a  repay- 
ment of  the  illegal  taxes  so  paid,  which  petition  was 
refused  by  said  board.  The  case  at  bar  was  commenced 
on  the  twenty-seventh  day  of  July,  1887. 

The  provision  of  the  statute  under  which  it  is 
claimed  this  action  is  barred  is  a  part  of  section  2529  of 
the  Code,  and  reads  as  follows :  "The  following  actions 
may  be  brought  within  the  times  herein  limited,  respect- 
ively, after  their  canses  accrue,  and  not  afterwards, 
except  when  otherwise  specially  provided:  *  *  « 
(3)  Those  against  the  sheriff  or  other  pnblic  officer,  grow- 
ing out  of  liability  incurred  by  the  doing  of  an  act  in  an 
official  capacity,  or  by  the  omission  of  an  official  duty, 
including  the  non-payment  of  money  collected  on  exe- 
cution, within  three  years."  This  action  is  evidently 
founded  upon  the  failure  of  the  defendants,  as  officers,  to 
perform  an  official  duty;  for  it  seeks  an  order  requiring 
them  to  perform  such  a  duty.  Appellant's  contention 
in  the  case  is  that  the  defendant  treasurer,  in  collecting 
and  disbursing  the  taxes  so  voted,  is  in  legal  contem 
plation  a  trustee  of  an  express  trust,  and  that  the  pro- 
visions of  the  statute,  as  quoted,  are  not  applicable  in 
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Buch  a  case.  We  have  found  no  adjudicated  case,  to 
use  the  familiar  expression,  "on  all  fours"  with  this. 
In  making  distinctions  which  necessarily  arise,  it  is 
highly  important  to  keep  in  view  the  facts  upon  which 
each  ruling  is  announced.  This  court  has  repeatedly 
1  taxm  •  111©-  ^^^^  that,  where  illegal  taxes  are  paid,  as  to 
Rai :  pa jrment:  an  actiou  for  their  recovery,  the  statute  of 

recovery  :  •<  ' 

aotl^^^^"  **'  limitations  begins  to  run  from  the  time  of 
payment.  Hamilton  v.  City  of  Dubuque^ 
50  Iowa,  213 ;  Scott  v.  County  of  Chickasaw^  63  Iowa, 
47;  CaUanan  v.  County  of  Madisony  45  Iowa,  561. 
These  are  all  cases  in  which  the  taxes  collected  were  for 
governmental  j)urposes,  and  for  which  the  county  was 
liable  under  the  provisions  of  the  Code,  section  870,  or 
a  city  for  taxes  illegally  collected  by  it.  The  liability 
in  these  cases  in  no  manner  depended  upon  whether  or 
not  the  money  collected  has  been  paid  oat. 

Where  money  is  paid  in  under  the  provisions  of  the 
law  for  voting  taxes  in  aid  of  the  construction  of 
jj .  ,jj  j^j^      railroads,  it  has  been  held  that  such  money 

oonntyt?eij-   ^^  *^®  hauds  of  the  treasurer  is  a  "trust 
urer Is  trustee,  fund,"    and  that    the  tax- payer  and    the 

railroad  company  are  both  beneficiaries.  Des  Moines  & 
M.  Ry.  Co.  V.  Lowry^  51  Iowa,  486.  It  is  said  that  the 
language  in  that  case  is  dictum^  and  not  authority. 
However  that  may  be,  the  question  properly  arises  here, 
and  we  think  the  doctrine  announced  sound  on  principle. 
A  reference  to  the  law  devolving  upon  the  officers  of 
the  county  the  duty  of  collecting  these  taxes  shows  that 
neither  the  county  nor  the  officers  have  any  interest 
whatever  in  the  funds  so  collected,  but  that  the  officers 
are  mere  agents  to  aid  the  township  or  municipality  and 
the  railroad  company  in  carrying  out  their  contracts. 
We  have  held  that  the  law  making  counties  liable  for 
taxes  illegally  collected  has  no  application  in  cases  of 
this  kind,  where  the  fund^  have  been  paid  over;  and  the 
holding  rests  upon  this  distinction  of  a  trust  or  agency. 
In  Butler  v.  Board,  46  Iowa,  326,  this  doctrine  of  trust 
or  agency  is  inferentially,  if  not  expressly,  announced. 
The  judge,  in  delivering  the  opinion  in  Tallant  v.  City 
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of  Burlington,  39  Iowa,  543,  said :  "  The  city  was  not 
a  mere  trustee  or  agent  by  which  the  tax  was  collected 
for  the  benefit  of  a  *  *  *  public  corporation  or  a 
person.''  It  maybe  said  that  all  oflBicers  of  counties  are 
agents,  and  wherein  they  hold  funds  they  are  in  trust, 
which  is  undoubtedly  true,  but  the  liability  of  such 
agents  or  trustees  depends  upon  the  character  of  the 
agency  or  trust.  We  attach  less  importance  to  the  name 
than  to  the  true  character,  and  yet  the  name  aids  the 
legal  mind  much  to  understand  the  relationship.  With 
the  relationship  established,  does  it  in  any  manner  affect 
the  operation  of  the  statute  of  limitations  ?  We  think 
it  should.  Beecher  v.  County  of  Clay,  62  Iowa,  140, 
is  cited  by  appellees  with  much  apparent  confidence, 
and  we  think  it  the  strongest  case  in  their  favor.  It  was 
a  mandamus  proceeding  to  compel  the  board  of  super- 
visors to  order  the  refunding  of  the  taxes  illegally  levied. 
The  taxes  were  paid  in  1873,  and  the  demand  made  upon 
the  board  to  refund  in  June,  1878,  and  the  action  com- 
menced thereafter.  The  court  states  the  question  in  the 
case  as  follows :  ' '  Can  the  plaintiff,  by  neglecting  to 
demand  of  the  board  an  order  for  the  refunding  of  the 
taxes,  delay  the  running  of  the  statute  of  limitations?" 
The  opinion  negatives  the  proposition,  and  takes  for  its 
support  a  quotation  from  Prescott  v.  Gonser,  34  Iowa, 
176,  which  holds  that  the  action  of  Taandamus  cannot 
be  maintained  until  there  has  been  a  refusal  to  perform 
the  act  sought  to  be  enforced,  and  that  a  party  may  not 
stop  the  running  of  the  statute  by  neglecting  to  make 
the  demand.  It  also  uses  this  language:  **It  is  cer- 
tainly not  the  policy  of  the  law  to  permit  a  party 
against  whom  the  statute  runs  to  defeat  its  operation  by 
neglecting  to  do  an  act  which  devolves  upon  him,  in 
order  to  perfect  his  remedy  against  another."  It  must 
be  conceded  that  these  holdings  are  based  upon  the 
theory  that  a  party  must  not  neglect  to  do  that  which 
of  right  he  ought  to  do,  and  which  if  done  would  be  of 
avail  to  him.  Let  us  look  at  the  particular  facts  in  this 
case.  At  the  time  these  taxes  were  paid  a  suit  was 
pending  between  the  parties   in    interest  to  test  the 
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validity  of  this  tax.  These  were  the  only  parties  having 
any  interest  in  the  money  held  by  the  treasurer.  Suppose 
a  demand  had  then  been  made  for  an  order  for  the  return 
of  the  money,  and  on  refusal  this  suit  had  been  insti- 
tuted. Upon  a  mere  suggestion  of  the  fact,  the  court 
would  postpone  a  hearing  until  a  final  determination  of 
the  suit  between  the  parties  in  interest,  and  it  would 
be  reasonably  expected  that  with  such  determination  no 
further  hearing  would  be  necessary ;  and,  if  the  court 
did  allow  it  to  proceed,  it  should  not  do  it  without  the 
other  party  in  interest  being  interpleaded,  and  the  same 
issues  would  be  involved  on  the  two  suits.  This  the  law 
does  not  require. 

The  commencement  of  the  suit  against  the  railroad 
company  was  the  commencement  of  a  suit  to  recover 

3. . .      this  money,  in  its  effect,  and  the  law  did 

fSSSSlLt  not  require  the  plaintiff  to  suppose  that  a 
vSfimty?re-'*'  disinterested  party,  whose  only  right  to 
tauo7of*^o.  retain  the  money  was  to  know  where  the 
^^^'  law  would  place  it,   ever  might  refuse  to 

surrender  it.  So  far  as  the  validity  of  the  tax  is  con- 
cerned, the  adjudication  between  the  tax-payer  and  rail- 
road company  is  conclusive.  We  piay  in  reason  say 
that,  after  the  commencement  of  the  suit  against  the 
company  to  test  the  validity  of  the  tax,  the  right  to 
successfully  prosecute  this  suit  was  contingent  upon 
that.  Practically  it  must  await  the  result.  In  princi- 
ple it  is  not  materially  different  from  cases  where  one  in 
good  faith  pays  taxes,  and  the  land  is  afterwards 
adjudged  to  belong  to  another.  His  right  to  recover 
the  taxes  so  paid  is  contingent  upon  the  suit  which 
settles  the  title,  and  in  such  cases  the  statute  does  not 
run  until  the  question  of  title  is  settled.  Ooodnow  v. 
Slryker,  62  Iowa,  221 ;  Same  v.  Litchfield,  63  Iowa,  276, 
and  other  cases  cited.  While  in  all  respects  these  cases 
and  the  one  at  bar  are  not  alike,  the  principle  in  this 
respect  seems  to  be  the  same.  The  defendants,  being 
entirely  disinterested,  and  merely  holding  the  money 
for  the  party  entitled  thereto,  would  be  presumed  to  be 
willing  to  abide  the  result  of  the  litigation  between  the 
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parties,  and  pay  the  money  to  the  party  adjudged  enti- 
tled to  it,  and  we  think  the  law  implies  a  promise  to  do 
so.  Hence  we  think  the  statute  of  limitations  did  not 
commence  to  run  before  the  final  judgment  in  the  suit 
against  the  company,  if  at  that  time.  See  Hintrager 
V.  Richter^  76  Iowa,  406.  With  this  holding  the  action 
is  not  barred,  and  the  cause  is  reversed,  and  remanded 
to  the  district  court  for  further  proceedings  not  incon- 
sistent with  this  opinion. 

Kevebsed  aitd  Bemaitded. 


Smith  v.  Kegley. 

Burden  of  Proof :  instruotion  as  to  :  when  not  requibsd.  When 
there  is  no  conflict  in  the  evidence  as  to  the  only  issue  of  fact 
involved,  there  can  be  no  error  in  refusing  to  instruct  as  to  the 
burden  of  proof.  And,  in  this  case,  where  the  only  issue  was  whether 
defendant  had  been  employed  by  plaintiff  for  sixty-five  or  seventy- 
five  dollars  per  month,  and  defendant  testified  that  he  told  plain- 
tiff that  he  would  not  work  for  less  than  seventy-five  dollars,  and 
that  plaintiff  told  him  to  go  on,  and  he  would  make  it  aU  right, 
and  plaintiff  testified,  after  giving  his  version  of  the  transaction, 
that  he  would  not  swear  that  he  had  not  made  the  statement 
attributed  to  him  by  defendant,  held  that  the  issue  was  established 
for  defendant  without  confiict. 

Appeal  from  Story  District  Court^-RoN.   John  L. 

Stevens,  Judge. 

Filed,  May  16,  1889. 

This  is  an  action  to  recover  one  hundred  and  ten 
dollars,  which  the  plaintiff  alleges  the  defendant  received 
as  an  employe  of  plaintiff,  and  converted  to  his  own 
use.  The  defendant  answered  by  a  general  denial.  He 
admitted  that  he  was  a  traveling  salesman  for  plaintiff 
during  the  year  1887,  at  a  salary  of  seventy-five  dollars 
per  month,  and  that  he  only  had  a  sufficient  amount  of 
plaintiff's  money  in  his  hands  to  compensate  him  for 
his  services.  There  was  a  trial  by  jury,  and  a  verdict 
and  judgment  for  the  defendant.     Plaintiff  appeals. 
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Oeo.  A.  Underwood^  tor  appellant. 

J.  F,  Martin^  for  appellee. 

RoTHROCK,  J. — It  is  conceded  that  the  defendant 
was  in  the  employment  of  the  plaintiff  as  a  traveling 
salesman  for  the  year  1886,  at  a  salary  of  sixty-five  dol- 
lars per  month.  Some  days  before  January  1,  1887,  the 
defendant  inquired  of  the  plaintiff  what  he  intended  to 
j>ay  defendant  as  wages  for  the  year  1887.  This  contro- 
versy between  the  parties  arose  over  what  occured  at  that 
interview.  The  parties  were  the  only  witnesses  exam- 
ined npon  the  trial,  and  the  question  the  jury  was 
required  to  determine  was  whether  the  wages  of  1887 
were  to  be  sixty-five  dollars  or  seventy-five  dollars  per 
month.  If  the  contract  was  for  sixty-five  dollars  per 
month,  the  defendant  was  indebted  to  the  plaintiff  in 
the  sum  of  one  hundred  and  ten  dollars,  and  if  the  com- 
pensation was  to  be  seventy^five  dollars  per  month  the 
plaintiff  had  no  valid  claim  upon  the  defendant.  The 
plaintiff  requested  the  court  to  instruct  the  jury  as  fol- 
lows :  *' The  burden  of  proof  is  upon  the  plaintiff  to 
establish  by  a  preponderance  of  the  evidence  that  the 
defendant  has  in  his  possession  money  belonging  to  him, 
as  alleged  in  the  petition;  but  when  this  is  proved  or 
admitted  by  defendant  the  burden  of  proof  is  on  defend- 
ant to  prove  by  a  preponderance  of  the  evidence  the 
contract  which  he  alleges  in  his  answer,  that  his  wages 
were  to  be  seventy-five  dollars  per  month  for  the  time 
employed,  in  order  to  justify  him  in  retaining  the  one 
hundred  and  ten  dollars  sued  for."  The  court  refused 
to  give  this  instruction,  and  charged  the  jury,  in  sub- 
stance, that  under  the  issues  joined  the  burden  of  proof 
was  on  the  plaintiff  to  establish  the  allegations  of  his 
petition  not  admitted,  by  a  preponderance  of  the  evi- 
dence. It  is  claimed  that  these  rulings  of  the  court  were 
erroneous.  It  will  be  observed  that,  according  to  the 
rule  of  the  instruction  which  was  refused,  the  plaintiff 
should  have  assumed  the  burden  of  proof  in  the  opening 
of    the    case,    and    then,    after    proof    or    admission 
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that  the  defendant  received  the  money,  the  burden  was 
shifted  on  the  defendant  to  show  by  the  contract  that  he 
was  to  receive  seventy-five  dollars  a  month.  Itis  doubtful 
whether,  under  the  pleadings,  there  ought  to  have  been 
any  change  of  the  burden  of  proof.  There  may  be  issues 
in  cases  where  this  is  required,  but  we  do  not  determine 
whether,  under  the  pleadings  in  the  case,  the  court 
should  have  adopted  that  rule,  because,  under  the  evi- 
dence, it  was  not  a  practical  question  in  the  case.  The 
defendant  testified  as  to  the  interview  above  men- 
tioned as  follows  :  **  I  told  him  I  would  not  work  for  the 
same  wages  1  had  got  in  1886;  that  I  could  do  better.  He 
figured  a  little  and  says :  '  You  see  you  have  not  earned 
me  more  than  that; '  and  I  said  that  was  immaterial; 
that  I  would  work  where  I  could  do  the  best;  that  I  was 
offered  seventy-five  dollars  by  other  parties.  We  talked 
a  little,  and  he  got  up  and  started  out,  saying :  '  You 
go  on  and  we  will  make  that  all  right.'  That  is  all  the 
talk  we  had  in  regard  to  my  year's  salary."  The  plain- 
tiflP,  in  his  examination  in  chief,  claimed  that  the 
defendant  demanded  more  wages,  but  that  he  did  not 
agree  to  pay  more,  unless  he  (defendant)  sold  goods 
enough  to  justify  the  payment  of  a  higher  salary,  and  that 
defendant  did  not  make  him  anything  during  the  year, 
but,  on  the  contrary,  there  was  a  loss  of  five  hundred 
dollars  on  his  employment.  The  plaintiff  was  called  in 
rebuttal,  and  it  appears  from  appellee's  abstract  that 
he  then  testified  as  follows  :  "  Kegley  told  me  he  was 
offered  more  than  sixty-five  dollars  a  month.  I  am 
unwilling  to  swear  that  I  did  not  tell  him  to  go  on  and 
work,  and  I  would  make  it  all  right.  I  can't  answer 
'Yes'  or  'No'  to  that  question."  This  statement  of 
evidence  in  appellee's  abstract  is  not  denied,  and  it 
must  be  accepted  as  true.  It  is  apparent,  then,  that 
there  was  no  real  conflict  in  the  evidence.  The  plaintiflE 
does  not  really  contradict  the  testimony  of  the  defendant, 
and  there  was  no  room  for  the  application  of  any  rule 
.as  to  the  burden  of  proof.  The  jury  would  not,  under 
the  evidence,  have  been  warranted  in  finding  for  the 
plaintiff.  Affirmed. 
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\U  ml      Cox  V.  Thb   Bublington  and  Westbbn  Railway 
'iS  JSf  Company. 

1.  Bailroads:  injury  to  mabb  at  oattlb-guabd  :  svidencb  to 
BUPPORT  YEBDICT.  Plaintiff  sues  for  the  value  of  a  mare  which 
was  found  lying  about  six  feet  from  a  cattle-guard  on  defendant's 
road,  so  seriously  injured  that  she  died  the  next  day.  The  jury 
found  that  she  was  struck  by  a  train,  or  frightened  by  an  engine  so 
that  she  ran  into  the  cattle-guard,  and  so  was  injured.  The  evi- 
dence to  sustain  such  finding  was  all  circumstantial  (see  opinion), 
while  defendant's  employes  testified  that  no  such  accident  occurred. 
Held  that,  while  the  preponderance  of  the  evidence,  as  it  aj^oears 
in  print,  seems  to  be  against  the  finding  of  the  jury,  yet  this  court 
cannot  say  that  the  jury  was  not  warranted  in  so  finding,  nor  that 
the  trial  judge  erred  in  overruling  a  motion  for  a  new  trial ;  since 
they  saw  and  heard  the  witnesses,  and  were  better  able  to  judge  of 
the  weight  that  should  be  given  to  their  testimony. 

8.  Verdict:  fob  hobb  than  claimed:  PLSADiNa  and  peacticb. 
Where  only  one  hundred  and  forty  dollars  was  claimed,  a  verdict 
for  one  hundred  and  fifty  dollars  was  not  authorized;  but  when 
defendant  moved  to  reduce  the  verdict  to  one  hundred  and  forty 
dollars  and  interest,  and  the  interest  was  about  ten  dollars,  judg- 
ment should  have  been  entered  for  one  hundred  and  fifty  dollars; 
and  it  was  error  to  allow  plaintiff,  after  verdict,  to  file  an  amend- 
ment to  his  petition  alleging  his  damages  to  be  one  hundred  and 
fifty  dollars,  instead  of  one  hundred  and  forty  dollars,  the  amount 
originally  claimed. 

Appeal  from  Mahaska  District  Court. — Hon.  David 

Ryan,  Judge. 

Filed,  May  16,  1889. 

This  is  an  action  at  law  to  recover  damages  for  the 
alleged  killing  of  a  mare,  the  property  of  plaintiff,  by 
one  of  the  trains  of  the  defendant,  while  operating  its 
railroad.  There  was  a  trial  by  jury,  and  a  verdict  and 
judgment  for  the  plaintiff.     Defendant  appeals. 

Oeo.  W.  Lafferty^  W.  L.  Cooper  and  W.  D.  Eaion^ 
for  appellant. 

Bolton  &  McCoy ^  for  appellee. 
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RoTHROOK,  J. — I.    On  the  first  day  of  December, 

1886,  the  plaintiff 's  mare  was  turned  into  an  enclosure 

1  bailroabs:     through  which  the  defendant' 8  lailroad  was 

at^lSttio-™*"  constructed  and  in  operation.     The  railroad 

iSSoe  "to®  rap-  right  of  way  was  not  fenced.     On  the  next 

port  yerdict.    ^^y  fj^^  animal  was  found  in  the  field,  some 

distance  from  the  railroad  track,  with  her  left  hind  leg 
broken,  a  bruise  behind  her  left  fore  leg,  and  a  bruise  on 
her  head.  She  was  taken  to  plaintiff's  bam,  and  died 
on  the  next  day.  The  ground  was  covered  with  snow  at 
the  time,  to  the  depth  of  about  one  foot.  An  investiga- 
tion was  at  once  made  to  ascertain  the  cause  of  the 
injury.  She  was  tracked  back  to  a  point  opposite  a 
cattle-guard  in  the  railroad,  where  it  was  discovered  that 
she  had  either  fallen  or  been  thrown  by  one  of  the 
defendant's  locomotive  engines.  It  is  claimed  by  the 
plaintiff  that  the  mare  was  struck  by  an  engine 
approaching  the  cattle  guard  and  carried  along  to  the 
guard,  and  thrown  off  to  one  side.  The  defendant 
denies  that  the  animal  was  struck  by  a  train,  or  that 
she  was  frightened  by  an  engine  and  ran  into  the  cattle- 
guard,  and  strenuously  contends  that  the  evidence  was 
insuflSlcient  to  authorize  a  finding  by  the  jury  that  the 
accident  was  caused  by  the  operation  of  its  road.  This 
is  the  ground  upon  which  a  reversal  of  the  judgment  is 
demanded.  It  is  not  to  be  denied  that  a  careful  exami- 
nation of  all  the  evidence  leaves  the  mind  in  doubt  upon 
the  question.  The  jury  were  authorized  to  find  from 
the  evidence  that  the  injured  leg  was  not  merely  frac- 
tured. All  of  the  witnesses  who  examined  it  stated 
that  it  was  ground  up  between  the  pastern  joint  and  the 
knee.  One  witness  described  it  in  this  language :  "The 
left  hind  leg,  between  the  pastern  and  knee,  was  all 
mashed  up.  I  just  took  hold  of  the  foot,  and  could 
turn  it  round  any  way.  It  was  just  ground  up."  There 
are  but  two  causes  to  which  the  injuries  can,  with  any 
fairness,  be  attributed, — one,  that  the  animal  was  struck 
by  a  train ;  and  the  other,  that  she  ran  into  the  cattle- 
guard.     The  manner  in  which  the  leg  was  injured  is  not 
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consistent  with  the  theory  that  it  was  caused  by  jump- 
ing into  the  cattle-guard.  There  is  a  conflict  in  the  evi- 
dence as  to  the  distance  from  the  cattle-guard  at  which 
the  imprint  of  the  animal  in  the  snow  was  found.  All  of 
the  witnesses  agree  that  it  was  nearly  opposite  the  end 
of  the  guard,  but  they  differ  in  their  estimate  of  the 
distance.  The  track  and  cattle-guard  were  elevated 
slightly  above  the  ground  on  each  side.  We  think  the 
jury  was  warranted  in  finding  that  the  bed  made  by  the 
animal  in  the  snow  was  six  feet  distant  from  the  cattle- 
guard.  Between  that  point  and  the  guard  there  were 
no  tracks  or  marks.  The  absence  of  tracks  or  marks, 
or  other  evidence  of  a  struggle  of  the  animal  at  the 
guard,  would  indicate  rather  that  she  was  pitched  or 
thrown  into  the  snow  by  an  engine  than  that  she  fell 
into  the  guard  and  extricated  herself.  The  plaintiff 
testified  as  a  witness  in  his  own  behalf,  and  stated  that 
he  saw  the  tracks  of  the  animal  at  some  distance  back 
of  the  cattle-guard,  and  that  he  followed  the  tracks 
between  the  rails  up  to  the  guard.  This  fact  is  incon- 
sistent with  the  theory  that  the  mare  was  struck  by  an 
engine  and  carried,  or  dragged,  and  thrown  off  at  the 
point  opposite  to  the  culvert.  .Then,  again,  some  three 
witnesses  testified  that  there  were  tufts  of  hair  found 
along  inside  one  of  the  rails  of  the  road  for  some 
distance  back  from  the  culvert,  and  that  in  color  the 
hair  corresponded  with  the  color  of  the  hair  on  the 
mare's  legs.  As  there  were  other  horses  in  the  field, 
this  would  indicate  that  the  tracks  leading  up  to  the 
culvert  were  not  made  by  the  mare  in  question.  Hair 
was  found  on  the  cattle-guards.  This  last  fact  does  not 
in  our  opinion  necessarily  establish  the  theory  of 
defendant  that  the  mare  jumped  into  the  cattle-guard. 
There  remains  the  unaccountable  fact  that  there  was  no 
evidence  of  a  struggle  at  the  guard, — no  marks  at  that 
point,  except  the  hair  on  the  guard;  and  it  is  difficult  to 
account  for  the  hair  being  found  on  the  inside  of  the 
rail  approaching  the  cattle-guard.  The  theory  of  the 
defendant,  that  another  engine,  which  went  along  th<» 
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road  afterwards,  in  the  opposite  direction,  picked  up 
the  hair  and  distributed  it  along  the  rail,  does  not  strike 
us  as  plausible. 

There  are  other  facts  in  the  case,  of  minor  import- 
ance, which  we  need  not  set  out  nor  discuss.  Our 
conclusion  is  that  the  jury  were  authorized  in  finding 
that  the  injury  occurred  by  reason  of  contact  with  a 
train  in  some  way.  If  the  injury  was  inflicted  by  a 
train,  it  was  done  in  the  night.  The  engineer  and  fire- 
man of  the  train  which  passed  over  the  road  both  testify 
positively  that  the  train  did  not  strike  an  animal  at  or 
near  the  cattle-guard,  and  that  no  animal  was  frightened 
by  the  engine  and  ran  into  the  guard.  Defendant 
insists  that,  with  this  positive  evidence,  the  jury  should 
have  found  for  the  defendant.  As  we  look  at  the  cold 
facts  of  the  case  upon  paper,  we  are  free  to  say  that  if 
we  were  trying  it  anew,  and  determining  it  from  the 
preponderance  of  the  evidence,  we  would  promptly 
reverse  the  judgment.  But  we  cannot  put  ourselves  in 
the  place  of  the  jury  and  the  learned  judge  of  the  court 
below.  Every  witness  who  comes  upon  the  stand  has  a 
presence,  so  to  speak.  There  is  the  manner,  the 
demeanor,  the  hesitancy  or  fluency  with  which  he  testi- 
fies, and,  above  all,  the  expression  of  face  or  counte- 
nance, which  often  produce  a  conviction  that  he  is 
truthful,  or,  on  the  contrary,  causes  doubt  as  to  his 
veracity.  All  this  evidence,  and  all  these  aids  to  the 
ascertainment  of  the  truth,  passed  the  scrutiny  of  the 
learned  district  judge  in  a  motion  to  instruct  for  the 
defendant,  and  in  a  motion  for  a  new  trial,  and  we  can- 
not say  that  he  erred. 

II.  The  plaintiff  alleged  in  the  petition  that  the 
mare  that  was  injured  was  of  the  value  of  one  hundred 

and  forty  dollars.     Double  damages  were 

2.  V«RDioT:fop       ,    .         T  ,  ,  ,  ? 

more  than       claimed,  uuder  the  statute,  but  there  was 

claimed :  '  ' 

pleading  and   hq  proof  of  uotico  having  been  served  as 

practice.  ^  o 

required  by  law,  and  the  court  instructed 
the  jury  that  double  damages  could  not  be  allowed. 
The  jury  were  not  instructed  to  add  interest  to  the  value 
Vol.  77—31 
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of  the  animal.  The  verdict  was  for  one  hundred* and 
fifty  dollars.  It  was  returned  on  the  fourteenth  day  of 
March,  1888.  Two  days  afterwards  the  plaintiff  moved 
the  court  to  add  to  the  verdict  returned  interest  at  six 
per  cent,  per  annum  from  the  time  of  the  injury.  This 
motion  was  sustained,  and  judgment  was  rendered  for 
$161.56.  On  the  same  day  defendant  moved  the  court 
to  reduce  the  verdict  to  one  hundred  and  forty  dollars, 
and  that  judgment  be  rendered  for  that  amount,  with 
interest  from  the  time  plaintiff's  claim  became  due. 
This  motion  was  overruled.  The  plaintiff  on  the  same 
day  filed  an  amendment  to  his  petition,  in  which  he 
alleged  that  said  mare  was  worth  one  hundred  and  fifty 
dollars  instead  of  one  hundred  and  forty  dollars,  as 
alleged  in  the  original  petition.  Objections  to  this 
amendment  were  overruled.  .The  defendant  now  asks 
that  the  judgment  be  reduced  to  one  hundred  and  fifty 
dollars.  These  subsequent  proceedings  were  certainly 
very  irregular.  The  plaintiff  was  not  entitled  to  a  ver- 
dict for  more  than  one  hundred  and  forty  dollars.  But 
defendant  conceded  by  its  motion  that  he  was  entitled 
to  interest  on  that  amount.  This  would  make  about 
one  hundred  and  fifty  dollars.  The  judgment  should 
have  been  entered  for  that  amount.  The  filing  of  an 
amendment  te  the  petition  after  verdict,  increasing  the 
amount  claimed,  ought  not  to  have  been  allowed.  The 
judgment  will  be  modified  by  reducing  the  same  to  one 
hundred  and  forty  dollars,  which  will  draw  interest  at 
six  per  cent,  per  annum  from  March  14,  1888. 

Modified  and  Affihmed. 
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SooTT  V.  Rogers  ^a2. 

Notioe :  lis  pendens  :  action  fob  divorce  and  alimony.  The 
filing  of  a  petition  for  divorce,  in  which  it  is  alleged  that  the 
defendant  has  real  estate,  and  asking  for  judgment  for  alimony, 
and  that  it  be  made  a  special  lien  on  defendant's  real  estate,  does 
not  create  a  lien  on  the  real  estate,  nor  give  notice  of  an  interest 
therein,  under  section  2628  of  the  Code  ;  but  held  that  a  mortgage 
made  by  defendant  on  his  real  estate  after  the  filing  of  such 
petition,  and  recorded  before  judgment  for  alimony  is  rendered  in 
such  case,  is  a  lien  superior  to  the  judgment. 

Appeal  from  Muscatine  District  Court — ^Hon.  W.  F. 

Brannan,  Judge. 

Piled,  May  17,  1889. 

This  is  an  action  for  the  foreclosure  of  a  mortgage 
executed  by  Peter  Rogers  to  Scott  &  Clute,  on  the  fif- 
teenth day  of  February,  1886,  upon  certain  real  estate 
in  Muscatine  county.  The  mortgage  was  duly  filed  for 
record  on  the  sixteenth  day  of  February,  1886.  Prior 
thereto,  to-wit,  January  10,  1886,  Catherine  Rogers  filed 
her  petition  in  the  circuit  court  of  said  county,  asking 
that  she  be  divorced  from  said  Peter  Rogers,  and  alleg- 
ing that  he  had  real  and  personal  property,  and  asking 
for  one  thousand  dollars  alimony,  and  that  the  same 
be  made  a  special  lien  upon  his  real  property,  and  for 
temporary  alimony.  After  the  making  of  .the  mortgage, 
June  12,  1886,  Catherine  Rogers  filed  an  amendment  to 
her  petition,  describing  the  several  parcels  of  real  estate 
owned  by  Peter  Rogers,  part  of  which  was  in  Poweshiek 
county,  and  part  in  Muscatine  county,  including  that  in 
question.  On  June  12,  1886,  a  judgment  was  entered 
against  Peter  Rogers  for  one  hundred  dollars  temporary 
alimony,  and  on  February  28,  1887,  on  final  hearing,  a 
decree  was  entered  granting  a  divorce  to  Catherine 
Rogers,  and  giving  her  judgment  against  Peter  Rogers 
for  one  hundred  and  fifty  dollars  permanent  alimony. 
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Executions  were  issued  on  these  judgments,  and  levied 
upon  the  lot  in  question,  with  others,  and  sold  to  the 
defendants  Bichman,  Burke  &  Bussell.  The  mortgage 
to  Scott  &  Clute  was  not  signed  by  Catherine  Rogers, 
and  was  given  by  Peter  Rogers  to  secure  Scott  &  Clute 
for  services  rendered  and  to  be  rendered  as  his  attor- 
neys in  defending  against  said  petition  for  divorce. 

J.  CarsTcaddan  and  Scott  &  Clute^  for  appellant. 

RichmaUy  Burke  &  Russell^  pro  se. 

Given,  C.  J. — I.  The  validity  of  the  plaintiff *8 
mortgage  is  not  questioned,  and  herein  this  case  differs 
from  Sesterhen  v.  Sesterhen^  60  Iowa,  301.  This  mort- 
having  been  executed  and  recorded  prior  to  the  render- 
ing of  either  of  the  judgments  for  alimony,  it  is  entitled 
to  priority,  unless  the  petition,  upon  which  these  judg- 
ments were  rendered,  comes  within  the  provisions  of 
section  2628  of  the  Code,  which  provides  :  "  When  a 
petition  has  been  filed  affecting  real  estate,  the  action  is 
pending  so  as  to  charge  third  persons  with  notice  of  its 
pendency,  and,  while  pending,  no  interest  can  be 
acquired  by  third  persons  in  the  subject-matter  thereof 
as  against  the  plaintiff's  title,  if  the  real  property 
affected  be  situated  within  the  county  where  the  peti- 
tion is  filed."  In  O^Brien  v.  Putney^  65  Iowa,  292,  this 
court  cited  approvingly  section  196  in  Freeman  on 
Judgments,  wherein  it  said:  ''In  order  to  bring  the 
doctrine  of  Us  pendens  into  effect,  it  is  indispensable 
that  the  litigation  should  be  about  some  specific  thing 
which  must  necessarily  be  affected  by  the  termination 
of  the  suit.  It  does  not  apply  to  an  action  for  divorce 
and  for  alimony  to  be  paid  out  of  the  husband's  estate, 
because  such  a  suit  does  not  apply  to  any  specified  part 
of  the  husband's  estate,  real  or  personal.  The  judgment 
which  may  be  obtained  may,  from  the  docketing 
thereof,  constitute  a  lien  on  certain  property,  but  in  this, 
as  well  as  in  all  other  respects,  it  no  more  constitutes  a 
lis  pendens^  or  a  claim  to  particular  estate,  than  a  suit 
upon  a  promissory  note,  or  any  other  sufficient  cause  of 
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action.'*     See,  also,  Benn.  Lis  Pendens,  sec.  94,  note  3, 

and  section  99,  note  1,  and  section  219,  and  note  ;  also 

Wade,  Notice,  sec.  352,  and  cases  cited.     This  doctrine 

is  emphasized  by  the  provisions  o|  our  Code  for  the 

granting  of  attachments  in  actions  for  divorce,  and  for 

granting  injunctions.    Under  the  facts  of  the  case  and 

the  authorities  cited,  we  are  of  opinion  that  the  plaintiflf's 

petition,  as  filed  before  the  execution  of  the  mortgage, 

did  not  constitute  a  lis  pendens^  and  that  the  mortgage 

is  superior  to  either  of  the  judgments. 

Reversed. 


The  State  v.  Matheison  et  al. 

Liquor  nuisance :  injunction  :  evidence.  Action  to  enjoin  a 
liquor  nuisance.  The  evidence  establishes  that  defendant  kept  a 
public  eating-house  and  restaurant;  that  he  kept  intoxicating 
liquors  ;  that  he  paid  a  special  tax  to  the  United  States  as  a  liquor 
dealer  ;  and  that  the  reputation  of  his  place  was  that  of  a  place 
where  intoxicants  were  kept  and  sold.  Adding  to  the  presump- 
tions which  arise  from  these  facts,  under  the  statute,  the  testimony 
tending  to  show  actual  sales  ( for  which  see  opinion ),  held  that  the 
state  was  entitled  to  an  injunction  and  a  judgment  for  costs, 
including  an  attorney's  fee. 

Appeal  from  Johnson  District  Court. — Hon.   S.    H. 

Fairall,  Judge. 

Filed,  May  17,  1889. 

Action  in  equity,  under  chapter  66,  Acts  of  Twenty- 
first  General  Assembly,  to  enjoin  a  nuisance.  There  is 
nothing  on  file  in  this  court  but  the  appellant's  abstract 
and  argument.  The  abstract  shows  the  pleadings  and 
testimony,  and  that  the  court  "rendered  judgment 
therein,  dismissing  the  plaintiff '  s  bill,  and  rendered 
judgment  against  plaintiff  for  costs,  to  which  judgment 
and  ruling  the  plaintiff  then  and  there  excepted." 
Also,  that  on  November  23,  1888,  a  notice  of  appeal  was 
duly  served  on  the  clerk  of  the  district  court  and  the 
attorney  for  defendants. 
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Milton  RemUy^  for  appellant. 

Geo.  A.  EwinQy  tor  appellees. 

Given,  C.  J. — I.  The  only  question  to  be  deter- 
mined on  this  appeal  is  whether  under  the  testimony 
there  should  not  be  a  decree  for  permanent  injunction 
against  the  defendants,  and  judgment  for  costs,  includ- 
ing an  attorney's  fee.  Ten  witnesses  were  examined 
in  behalf  of  the  state.  One  testified  that  defendant 
Charles  Matheison  had  paid  an  internal  revenue  tax  as 
a  retail  liquor  dealer  at  Lone  Tree,  Iowa,  April  30, 
1887,  and  that  fifty  dollars  to  sixty  dollars  would  be  a 
reasonable  attorney's  fee  for  prosecuting  this  case. 
Another  testified  that  on  notice  the  district  attorney 
refused  to  prosecute  this  case,  and  another  that  *'the 
reputation  of  Matheison' s  place  in  the  community  is 
that  it  is  a  place  where  they  sell  something  stronger 
than  cider  or  beer — something  calculated  to  intoxicate." 
The  other  seven  were  called  to  show  the  keeping  for  sale 
and  selling  intoxicating  liquors,  and  testified  with  a 
reluctance  so  frequently  manifest  on  such  examinations. 
The  testimony  of  four  of  them  shows  very  satisfactorily 
that  at  different  times  the  defendant  Charles  Matheison 
had  furnished  each  of  them  with  whiskey  in  his  place. 
Neither  testified  directly  to  payment ;  but  their  state- 
ments leave  no  doubt  but  that  it  was  furnished  for  a 
consideration,  and  under  the  circumstances  show  an 
intention  to  evade  the  provisions  of  the  statute.  Two 
testify  to  the  purchase  of  cider.  The  defendant  testi- 
fied that  he  did  not  sell  sweet  apple  cider,  but  cham- 
pagne and  peach  cider.  The  other  witness  for  the  state 
testified  to  the  purchase  of  ''zodone,"  which  "I  said 
looked  like  whiskey,  I  supposed  was  whiskey.  I  would 
not  say  it  was  poor  whiskey,  exactly.  I  do  not  know 
what  it  was.  It  never  had  any  effect  on  me.  If  you 
would  drink  enough  it  might.  I  do  not  think  it  was 
part  whiskey.  I  got  it  because  I  wanted  something  to 
stimulate  me."     There  was  testimony  as  to  the  sale  of 
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"hotshot"  and  other  drinks.  The  only  reference  in 
the  testimony  to  the  defendant  Mrs.  Charles  Matheison 
is  in  the  testimony  of  De  Forest,  that  when  he  called 
for  whiskey,  Charles  Matheison  said  he  did  not  keep 
whiskey  for  sale,  bat  his  wife  had  some  that  she  kept 
for  her  private  use,  and  that  he  went  and  got  the  whis- 
key, and  handed  it  to  them  over  the  counter.  The 
defendant  testified  that  he  never  sold,  or  kept  for  sale, 
intoxicating  liquors  in  his  place ;  that  the  drinks  he 
sold  were  not  intoxicating ;  that  he  took  out  a  govern- 
ment license,  as  his  neighbors  were  troubling  him,  and 
it  was  cheaper  to  pay  twenty-five  dollars  to  the  govern- 
ment than  to  run  the  risk.  He  also  testified  as  to  the 
manufacturers  from  whom  he  got  the  drinks  that  he 
sold,  and  that  none  of  them  were  intoxicating.  John 
Reed,  son-in-law  of  the  defendant,  testified  that  he  was 
about  the  place  a  great  deal,  and  never  knew  of  the 
defendant's  keeping  or  selling  any  Intoxicating  liquors, 
and  that  "hot  shot,"  "zodone,"  and  other  drinks  kept 
by  the  defendant,  were  not  intoxicating. 

It  is  evident  from  this  testimony  that  the  defendant 
kept  a  public  eating-house  and  restaurant ;  that  he  kept 
intoxicating  liquors ;  that  he  paid  special  tax  to  the 
United  States  as  a  liquor  dealer  ;  and  that  the  reputa- 
tion of  his  place  was  that  of  a  place  where  intoxicants 
were  kept  and  sold.  Adding  to  the  presumptions  that 
arise  under  the  statute  from  these  facts  the  testimony 
tending  to  show  actual  sales,  we  cannot  doubt  that  the 
allegations  of  the  petition  were  fully  established,  and 
that  an  injunction  should  issue.  We  think  that  fifty 
dollars  was  a  reasonable  attorney's  fee  for  prosecuting 
the  case  in  the  district  court,  and  that  an  additional 

$ should  be  allowed  for  prosecuting  this  appeal. 

The  decree  of  the  district  court  is  affirmed  as  to  the 
defendant  Mrs.  Charles  Matheison  and  reversed  as  to 
the  defendant  Charles  Matheison.  A  decree  should  be 
entered  against  Charles  Matheison,  granting  an  injunc- 
tion as  prayed,  and  judgment  for  costs,  including  an 
attorney's  fee. 
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115  650|  1.     Estates  of  Deoedents:   appropriation  of  rents  of  real 

1^  ^  ESTATE  TO  PAY  DEBTS  :  CODE,  8E0.  2403.    Under  the  provisions  of 

' section  2403  of  the  Code,  an  executor  or  administrator,  under  the 

order  and  direction  of  the  court,  may  apply  the  rents  and  profits 
of  the  decedent's  real  estate,  accruing  after  his  death,  to  the  pay- 
ment of  debts  and  claims  against  the  estate,  in  case  the  personal 
assets  are  insufficient ;  and  the  right  to  so  take  and  apply  rents  and 
profits  is  not  restricted  to  real  property,  possession  of  which  is  taken 
by  the  executor  under  section  2402  because  there  is  no  heir  or 
devisee  present  and  competent  to  take  it.  But  before  an  order  is 
made  to  so  take  and  apply  rents  and  profits,  the  heirs  or  devisees  in 
possession  should  be  made  parties,  and  it  should  be  made  to  appear 
that  there  is  a  necessity  for  such  appropriation  by  reason  of  the 
insufficiency  of  the  personal  assets.  (See  opinion  for  a  full  dis- 
cussion of  tiie  question  by  Robinson,  J.) 

2.  :  COLLECrriON  of  assets  :  OFFSETTINO  CLAIMS  AGAINST  DECED- 
ENT. The  deceased,  before  his  death,  became  indebted  to  a  corpo- 
ration for  shares  of  stock.  The  corporation  rented  real  estate  of 
the  decedent,  and  the  administrator  in  this  action  seeks  to  collect 
rent  accrued  since  decedent's  death.  Held  that  the  corporation 
could  not  offset  its  claim  for  stock,  but  that  it  must  pay  the  rent 
in  full,  and  file  its  claim  for  the  stock,  and  accept  therefor  a  due 
proportion  of  the  funds  available  for  the  payment  of  the  class  of 
claims  to  which  it  belongs,  in  case  there  is  not  enough  to  pay  such 
claims  in  full.     (See  opinion  for  citations.) 

Appeal  from  Scott  District  Court. — Hon.  Charles  M. 

Waterman,  Judge. 

Filed,  May  17,  1889. 

Plaintiff  seeks  to  have  established  as  preferred 
certain  claims  for  rent.  The  defendant  asks  to  have 
certain  indebtedness  allowed  as  a  set-off  against  the 
claim  of  plaintiff.  Plaintiff's  claims  were  established, 
bat  the  set-off  asked  was  not  allowed.  Defendant 
appeals. 

Wm.  K.  White^  for  appellant. 

Nath,  French^  for  appellee. 

Robinson,  J. — There  is  no  controversy  as  to  the 
material  facts  of  this  case.  August  Wamebold  died 
intestate  on  the  twentieth  day  of  August,  1887,  and  on 
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the  fifteenth  day  of  October,  1887,  Christian  Toerring 
was  duly  appointed  and  qualified  as  administrator  of  his 
estate.  In  his  lifetime  Wamebold  was  the  owner  of 
the  real  estate  involved  in  this  action,  and  executed  a 
lease  thereof  for  the  term  of  twenty  years  from  the  first 
day  of  March,  1875.  By  the  terms  of  the  lease  the 
lessor  was  to  receive  an  annual  rental  of  nine  hundred 
and  fifty  dollars,  in  equal  quarterly  payments,  on  the 
last  days  of  May,  August,  November  and  February,  of 
each  year.  The  Globe  Plow- Works,  a  corporation, 
became  the  assignee  of  the  lease  about  January,  1887, 
and  responsible  for  the  payment  of  rents  to  accrue  there- 
under. On  the  fifteenth  day  of  October,  1887,  the 
Globe  Plow- Works  made  an  assignment  for  the  benefit 
of  creditors,  and  Christian  Lamp  was  duly  appointed 
and  qualified  as  its  assignee.  When  Wamebold  died  he 
was  owing  to  the  Globe  Plow- Works,  on  shares  of  its 
capital  stock  which  he  held,  a  balance  of  sixteen  hun- 
dred dollars.  His  estate  is  insolvent,  and  the  real  prop- 
erty which  forms  a  part  of  it  will  have  to  be  sold  for  the 
payment  of  debts.  An  order  was  made  by  the  proper 
court,  with  the  consent  of  the  widow  and  heirs  of  deced- 
ent, directing  plaintiff  to  collect  the  rents  in  contro- 
versy. Plaintiff  seeks  to  have  the  rent  which  was  to 
accrue  on  the  last  day  of  November,  1887,  and  there- 
after, established  as  preferred  claims  against  certain 
property  held  by  defendant.  The  defendant  asks  to 
have  the  indebtedness  of  decedent  for  stock  allowed  as 
a  set-off  against  the  rent.  Other  relief  was  originally 
asked  by  the  parties,  but  by  stipulation  filed  in  this 
court  it  is  shown  that  the  allowance  of  the  set-off  asked 
by  defendant  is  the  only  matter  now  in  controversy. 

I.  In  the  absence  of  a  statute  to  the  contrary,  the 
real  property  of  an  intestate  descends  at  once  to  his 
1.  EsTATBs  of  li^irs  and  the  personal  property  to  his 
iwropriStion  administrator.  Kinsell  v.  Billings,  35 
reafe°tL?eto  I^wa,  156;  5  Amer.  &  Eng.  Cyclop.  Law, 
^^e,®SS:  ti*-  "Debts  of  Decedents,"  262,  notes  and 
^^^ '  authorities  cited  therein ;  7  Amer.   &  Eng. 
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Cyclop.  Law,  tit.  "Executors  and  Administrators,"  270, 
and  notes.  Rents  not  accrued  pass  with  an  uncondi- 
tional conveyance  of  the  real  estate  from  which  they  are 
to  issue.  Winn  v.  Murehead^  62  Iowa,  64 ;  Townsend 
V.  IsenhergeTy  45  Iowa,  672.  They  would  therefore  pass 
to  the  heirs  of  the  intestate.  Accrued  rent  will  not  pass 
to  the  grantee  of  the  real  estate  from  which  it  becomes 
due,  unless  so  specially  provided  by  stipulation.  Van 
Briel  n.  Romerz^  26  Iowa,  676.  It  would  therefore  pass 
to  the  administrator  of  the  intestate.  Crawford  v. 
Oinn^  36  Iowa,  650.  The  heirs  would  acquire  the  title 
to  unaccrued  rents  for  the  reason  that  they  are  so  far 
dependent  upon  the  real  estate  from  which  they  are  to 
issue  as  to  be  treated  as  a  part  of  it.  The  provisions  of 
the  Code  relevant  to  the  question  under  consideration 
are  as  follows :  * '  Sec.  2386.  The  court,  on  the  applica- 
tion of  the  executor,  shall  from  time  to  time  direct  the 
sale  of  such  portions  of  the  personal  effects  *  *  * 
as  are  necessary  to  pay  off  the  debts  and  charges  upon 
the  estate.  Sec.  2387.  If  the  personal  effects  are  found 
inadequate  to  satisfy  such  debts  and  charges,  a  sufficient 
portion  of  the  real  estate  may  be  ordered  to  be  sold  for 
that  purpose.  Sec.  2388.  Application  for  that  purpose 
can  be  made  only  after  a  full  statement  of  all  the  claims 
against  the  estate,  and  after  rendering  a  full  account  of 
the  disposition  made  of  the  personal  estate."  "Sec. 
2402.  If  there  be  no  heir  or  devisee  present  and  compe- 
tent to  take  possession  of  the  real  estate  left  by  such 
decedent,  the  executor  may  take  possession  of  such  real 
estate,  and  demand  and  receive  the  rents  and  profits 
thereof,  and  do  all  other  acts  relating  thereto  which 
may  be  for  the  benefit  of  the  persons  entitled  to  such 
real  estate.  Sec.  2403.  Such  executor  or  administrator, 
under  the  order  and  direction  of  the  court,  may  apply 
the  profits  of  such  real  estate  to  the  payment  of  taxes 
and  of  debts  and  claims  against  the  estate  of  the 
deceased,  in  case  the  personal  asset^g  are  insufficient. 
Sec.  2404.  Such  executor  or  administrator  shall  account 
to  such  heirs  or  devisees  for  the  rents,  profits  or  use  of 
such  real    estate,  deducting  therefrom  the  payments 
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made  under  the  preceding  section,  together  with  a  rea- 
sonable compensation  for  his  own  services,  to  be  fixed 
by  the  court.'* 

Before  an  administrator  can  recover  rents  of  real 
estate  which  accrue  after  the  death  of  the  intestate,  he 
must  show  that  there  is  no  heir  present  and  competent 
to  take  possession  of  the  premises.  Shawhan  v.  Long^ 
26  Iowa,  492.  See,  also,  Foteaux  v.  Lepage^  6  Iowa,  13C; 
Stringham  v.  Brovm^  7  Iowa,  38;  Crane  t).  Outhrie^  47 
Iowa,  545;  Oray  v.  Meyers^  45  Iowa,  160;  Hodgin  v. 
Toler^  70  Iowa,  25.  The  sections  of  the  Code  which  we 
have  quoted  have  changed  to  some  extent  the  rule  of  the 
common  law,  and  were  designed  to  enable  the  adminis- 
trator to  subject  the  real  property  of  the  decedent,  so  far 
as  it  is  required  and  is  available,  to  the  payment  of  his 
debts  and  other  charges  against  his  estate.  It  is  the 
policy  of  the  law  to  require  the  payment  of  all  debts  of  a 
decedent,  and  to  devote  to  that  purpose  so  much  of  his 
property  not  exempt  as  is  necessary,  even  though  it 
should  result  in  depriving  his  heirs  and  devisees  of  all 
benefit  from  his  estate.  This  is  to  be  done  by  means 
provided  by  statute,  and  actions  by  creditors  against 
heirs,  to  recover  the  value  of  real  estate  they  may  have 
received,  are  avoided.  Section  2402  of  the  Code  only 
authorizes  the  executor  to  take  possession  of  the  real 
property  of  the  decedent  when  no  heir  or  devisee  is 
pi^esent  and  competent  to  take  possession.  But  section 
2403  authorizes  the  executor,  ''under  the  order  and 
direction  of  the  court,"  to  apply  the  profits  of  such  real 
estate  to  the  payment  of  debts  and  other  claims  against 
the  estate.  That  section,  it  is  clear,  authorizes  the 
appropriation  of  rents  and  profits  of  real  estate  of  which 
the  executor  has  taken  possession  to  the  payment  of  the 
liabilities  specified;  but  is  such  appropriation  to  be 
restricted  to  the  profits  issuing  from  real  property, 
possession  of  which  is  taken  by  the  executor,  because 
there  is  no  heir  or  devisee  present  and  competent  to 
take  it  ? 

It  must  be  conceded  that  there  is  no  more  reason  for 
or  iustice  in  using  the  profits  for  the  payment  of  such 
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liabilities  in  one  case  than  there  is  in  the  other.  The 
words,  ''such  real  estate,"  of  section  2403,  refer  as 
directly  and  naturally  to  "the  real  estate  left  by  such 
decedent"  of  the  preceding  section,  as  they  do  to  the  real 
estate  of  which  the  executor  shall  take  possession.  To 
give  them  that  construction  would  be  in  harmony  with 
the  policy  of  our  law,  and  would  make  its  various  pro- 
visions, to  which  we  have  referred,  consistent  with  each 
other.  Before  the  order  contemplated  by  section  2403 
should  be  made,  the  heirs  or  devisees  in  possession  of 
the  real  estate  would  have  to  be  made  parties  to  the 
proceeding  to  obtain  it.  But  when  that  has  been  done, 
and  the  necessity  for  the  appropriation  has  been  shown, 
we  think  it  can  be  ordered.  In  this  case  it  seems  to  be 
conceded  that  the  rents  in  question  will  be  required  to 
pay  the  liabilities  of  the  estate  of  Wamebold.  They 
are  to  be  collected  by  plaintiff  pursuant  to  an  order  of 
court,  made  with  the  consent  of  the  widow  and  heirs  of 
the  deceased.  It  may  be  that  such  consent  was  given 
with  the  understanding  that  no  right  to  them  was 
thereby  waived,  and  that  their  liability  to  be  taken  by 
plaintiff  was  to  be  thereafter  determined.  But  under 
the  admitted  facts  of  the  case  the  rents  are  not  exempt, 
and  will  have  to  be  retained  by  plaintiff  to  discharge  the 
debts  of  the  estate.  There  are  numerous  decisions  which 
hold,  in  effect,  that  rents  which  accrue  between  the 
death  of  the  owner  of  realty  and  the  date  of  its 
sale  to  satisfy  debts  cannot  be  taken  by  the  administra- 
tor, but,  so  far  as  we  are  aware,  none  of  them  were  ren- 
dered under  statutes  similar  to  those  of  Iowa. 

II.     Is  defendant  entitled  to  have  his  claim  of  sixteen 
hundred  dollars  for  balance  due  on  stock  allowed  as  a 

set-off  against  the  rents  for  which  this  action 

2.  :  oolleo-  ii^o         ▼,        tt  ^         .  . 

tionofasseu:  was    brought «      It    did  not  arise    out   of 

offsetting  " 

claims  ajjainst  the  transaction  set  out  in  the  petition.    It 

decedent.  .  -11. 

IS  not  of  the  nature  of  a  preferred  claim. 
If  it  had  been  filed  with  plaintiff  as  a  demand  against 
the  estate  of  decedent,  defendant  could  have  recovered 
thereon  only  a  due  proportion  of  the  funds  available  for 
the  payment  of  the  class  of  claims  to  which  it  would 
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have  belonged.  He  would  have  been  entitled  to 
offset  his  claim  against  his  liabilities  to  decedent  which 
had  accrued  at  the  time  of  his  death,  but  the  rents  in 
question  accrued  wholly  after  Wamebold's  death.  They 
have  become  a  part  of  the  general  assets  of  the  estate, 
and  can  be  used  by  plaintiff  only  in  the  manner  and  for 
the  purposes  authorized  by  statute.  The  preference 
asked  by  defendant  is  not  permitted.  Code,  sees.  2418- 
2420.  We  are  of  the  opinion  that  the  claim  of  defend- 
ant cannot  be  used  to  reduce  the  amount  of  rents  plaintiff 
is  entitled  to  recover.  See  Eldredge  v.  Bell,  64  Iowa, 
126;  Cook  v.  Lovell,  11  Iowa,  81;  Nichols  v.  Dayton^  34 
Conn.  66;  Fry  v.  JSvans^  8  Wend.  630;  Dayhuff  v. 
Bayhnff'^s  Adm^r^  27  Ind.  168;  Hendrix  v.  Hendrix^ 
66  Ind.  329;  Colby  v.  Colby,  2  N.  H.  419;  Harris  v. 
Taylor,  63  Conn.  600;  2  Atl.  Rep.  749;  Wat.  Set-oflF,  sec. 
181.  We  conclude  that  the  judgment  of  the  district 
court  was  correct,  so  far  as  we  are  called  upon  to  con- 
sider it,  and  it  is  therefore  Affibmed. 
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Taxes :  equalization  :  proceedings  of  board  :  jurisdiction.  Where 
the  board  of  equalization,  at  Its  first  meeting,  ''changed"  the 
assessment  of  plaintiff  upon  personal  property,  moneys  and  credits 
from  fifteen  dollars  to  fifty-three  hundred  and  thirty-four  dollars, 
and  the  assessment  was  then  changed  in  the  assessment  book  accord- 
ingly, and  the  board  then  adjourned  for  twelve  days,  and  on  the 
second  day  after  adjournment  the  clerk  of  the  board  posted  notices 
as  provided  by  statute,  showing  the  action  of  the  board  in  raising 
certain  assessments,  including  that  of  plaintiff,  and  advising  all 
parties  that  the  board  would,  on  the  day  to  which  it  had 
adjourned,  naming  it,  meet  **  for  the  purpose  of  hearing  grievances 
why  the  within  assessments  should  not  be  raised,"  and  plaintiff 
saw  this  notice,  and  had  such  knowledge  as  a  full  inspection 
thereof  would  convey,  but  he  failed  to  appear  on  the  day  named  to 
object  to  the  raising  of  his  assessment,  and  the  assessment,  without 
further  action,  was  left  as  changed,  Jield  that  plaintiff  could  not 
complain  thereof,  on  the  ground  that  the  board  had  no  right  or 
authority  to  change  the  assessment  at  the  first  meeting,  nor  until 
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after  opportunity  had  been  given  to  make  objections  thereto;  for, 
while  the  statute  (Laws  of  1880,  chap.  9,  sec.  8)  contemplates  onlj 
a  preliminary  investigation  and  not  final  action  at  the  first  meet" 
ing,  the  action  in  this  case  was  not  designed  to  and  did  not  cut 
ofiF  plaintiff 's  right  to  object  and  to  have  a  full  hearing  before 
final  action  was  taken;  and  the  fact  that  the  entry  was  made  at  the 
first  meeting  was  at  best  but  an  irregularity  not  affecting  a  sub- 
stantial right,  and  not  avoiding  the  proceeding. 

Appeal  from  Cass  District   Court. — Hon.  C.  F. 

LooFBOUROW,  Judge. 

Filed,  May  17,  1889. 

Certiorari  to  the  defendants,  as  a  board  of  equali- 
zation, to  review  their  proceedings  in  assessing  plain- 
tiff's property.  Judgment  for  defendants,  and  plaintiff 
appeals. 

Rockafellow  &  Scott  and  L.  L.  De  Lano^  tor  appel- 
lant. 

John  W.  Scottj  for  appellees. 

Granger,  J. — The  following  are  the  facts  as  found 
by  the  court  below,  and  undisputed  : 

^^ First.  Plaintiff  was  assessed  by  the  city  assessor 
of  said  city  of  Atlantic,  for  the  year  1887,  at  fifteen  dol- 
lars. 

^^ Second.  April  14,  1887,  being  the  first  Monday  of 
said  month,  the  defendant  board  of  equalization  of  said 
city  of  Atlantic  met  for  the  purpose  of  equalizing  the 
assessments,  and  continued  in  session  from  day  to  day 
up  to  and  including  April  13. 

^^ Third.  On  April  13,  the  board,  having  determined 
that  plaintiff's  assessment  upon  personal  property  mon- 
eys and  credits  should  be  increased  from  fifteen  dollars  to 
fifty-three  hundred  and  thirty-four  dollars,  made,  among 
others,  the  following  record  of  their  proceedings :  'On 
motion  the  following  assessments  were  then  changed : 
Rockafellow,  J.  B.,  from  fifteen  dollars  to  fifty- three 
hundred  and  thirty-four  dollars. ' — and  the  assessment  of 
plaintiff  was  then  changed  on  the  assessor's  book  upon 
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personal  property  and  moneys  and  credits  from  fifteen 
dollars  to  fifty-three  hundred  and  thirty-four  dollars ; 
and  the  board,  having  completed  its  work  of  equaliza- 
tion, adjourned  to  meet  at  nine  o'clock,  April  25,  1887, 
for  the  purpose  of  hearing  grievances  why  the  said 
assessments  should  not  be  raised  as  indicated  by  the 
said  action. 

^^ Fourth,  On  April  15,  1887,  the  city  clerk  posted 
up  in  the  usual  place  of  meeting  of  the  board,  and  in  the 
post-oflGlce  in  said  city,  a  notice,  as  follows :  'Council 
Chamber,  City  of  Atlantic,  April  13,  1887.  The  board 
of  equalization  met  pursuant  to  adjournment.  Present, 
the  members.  The  equalization  of  assessments  having 
been  completed,  on  motion  the  board  of  equalization 
adjourned  to  meet  at  nine  o'clock,  April  25,  1887,  for 
the  purpose  of  hearing  grievances  why  the  within  assess- 
ments should  not  be  raised.'  Following  this,  and  posted 
with  it,  was  an  alphabetical  list  of  the  names  of  the 
persons  whose  assessments  the  board  had  determined 
should  be  raised,  and  among  other  names,  under  the  head- 
ing of  'Personal  Property,  Moneys  and  Credits,'  and  in 
proper  alphabetical  order,  was  the  following :  'Rocka- 
fellow, J.  B.,  from  fifteen  dollars  to  fifty-three  hundred 
and  thirty-four  dollars.' 

^^ Fifth.  The  plaintiff  saw  and  inspected  this  list, 
and  the  notice  accompanying  it,  and  had  such  knowl- 
edge as  a  full  inspection  thereof  would  convey  prior  to 
April  25,  1887,  but  he  had  no  other  notice,  nor  was  any 
other  or  different  notice  given  than  that  described  in  para- 
graph 4  hereof,  and  the  plaintiff  did  not  at  any  time 
appear  before  the  board  of  equalization  for  any  purpose 
connected  with  the  equalization  of  his  assessment. 

^^ Sixth.  The  board  of  equalization  met  at  their 
usual  place  of  meeting,  April  25,  1887,  pursuant  to  their 
former  adjournment,  for  the  purpose  of  hearing  griev- 
ances respecting  the  assessments  contained  in  the  list 
posted  up,  and  did  hear  fully  all  the  parties  who  appeared 
for  that  purpose,  and  made  such  changes  and  such 
further  orders  in  individual  cases  as  the  showing  made 
in  each  case,  in  the  opinion  of  the  board,  justified.     But 


496  SUPREME  COURT  OF  IOWA, 

Rockafellow  v.  Board  of  Equalization. 

the  individual  cases  in  which  no  appearance  or  com- 
plaint was  made  were  left  as  they  had  been  fixed  at  the 
prior  meeting,  and  without  further  order  being  made 
respecting  them  at  this  time;  and,  the  plaintiflf  not 
appearing,  and  no  complaint  being  made  respecting  the 
increase  in  his  assessment,  it  was  by  the  board  left  as  it 
had  been  fixed  at  the  previous  meeting,  and  without  any 
further  action  respecting  it  on  this  day.  The  said  board, 
having  first  heard  and  acted  upon  all  the  grievances  and 
complaints  made  before  it,  adjourned  finally  on  April 
25,  1887." 

We  understand  the  only  contention  by  appellant  to 
be  that  the  action  of  the  board  of  equalization,  in  raising 
his  assessment,  was  without  jurisdiction,  and  hence 
void;  that,  if  the  board  had  jurisdiction  to  act,  his  rem- 
edy for  error  therein  would  be  by  appeal.  If  void  for 
want  of  jurisdiction,  it  is,  of  course,  a  nullity,  and  this 
a  proper  remedy. 

The  particular  facts  upon  which  the  want  of  juris- 
diction is  urged  should  be  well  in  mind  for  the  proper 
consideration  of  the  case.  These  facts  are  that  the 
board,  on  the  thirteenth  of  April,  determined  that  the 
plaintiif 's  assessment  should  be  raised  from  fifteen  dol- 
lars (as  returned  by  the  assessor)  to  fifty-three  hundred 
and  thirty  four  dollars,  and  the  assessment  was  thus 
changed  on  the  assessor's  book.  The  board  then 
adjourned  to  meet  April  25,  for  the  purpose  of  hearing 
any  grievances  on  account  of  the  change.  Notice  was 
given  as  provided  in  such  proceedings,  when  regular, 
which  was  seen  by  the  plaintiff.  No  appearance  was 
made  by  him,  and  the  assessment,  without  further 
action,  was  left  as  changed  on  April  13.  The  point  as 
urged  in  argument  is  that  the  board  had  no  right  to 
make  the  change  in  the  assessment  on  the  thirteenth; 
that  it  could  only  then  decide  what  assessments  should 
in  their  opinion  be  changed,  and  then  make  the  change, 
if  at  all,  at  the  adjourned  meeting,  after  notice,  as  pro- 
vided by  law.  The  following  is  the  statute  governing 
such  proceedings  (chapter  109,  Laws,  1880,  sec.  3):  "At 
the  first  meeting  of  the  board  of  equalization  of  any 
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township,  town  or  city,  they  shall  decide  what  assess- 
ment should  in  their  opinion  be  raised,  and  make  an 
alphabetical  list  of  names  of  the  individuals  whose 
assessment  it  is  proposed  to  raise,  and  post  a  copy  of 
the  same  in  a  conspicuous  place  in  the  office  or  place  of 
meeting  of  said  board,  and  also  in  each  post-office 
located  in  said  township,  town  or  city;  and  the  board 
shall,  if  in  their  opinion  some  assessments  should  be 
raised,  hold  an  adjourned  meeting,  with  at  least  one 
week  intervening  after  posting  of  said  notices,  before 
final  action  thereon,  which  notices  shall  state  the  time 
and  place  of  holding  such  adjourned  meeting."  The 
law  evidently  does  not  contemplate  that  the  board  shall, 
before  notice,  do  more  than  merely  consider  and  deter- 
mine what  assessments  should  in  their  opinion  be  raised, 
and  then  give  notice  and  an  opportunity  for  hearing 
before  the  assessment  is  actually  raised.  The  law  does 
evidently  contemplate  some  investigation  or  inquiry 
before  notice  as  to  a  necessity  for  raising  the  assessment, 
for  before  notice  it  must  reach  an  opinion  that  it  should 
be  done. .  It  would  be  unreasonable  to  expect  the  board 
to  reach  such  an  opinion  except  by  an  investigation  as 
to  the  facts,  and  hence  it  is  not  the  law  that  a  party  is 
entitled  to  notice  before  such  an  investigation  as  would 
justify  a  prima-facie  conclusion  against  him;  but, 
when  such  a  conclusion  is  reached,  it  is  a  basis  for 
further  action,  and  a  notice  must  then  be  given  with  a 
view  to  the  parties  beinp:  heard  and  final  action  had. 
Now,  in  this  case,  the  only  departure  from  the  prescribed 
form  is  that  the  board,  in  its  preliminary  investigation, 
having  found  that  the  assessment  should  be  raised,  fixed 
the  amount  and  caused  it  to  be  entered  of  record,  not  as 
a  finality  in  their  proceedings,  but  to  be  further  consid- 
ered after  notice  to  the  plaintiflF,  and  such  a  finding  to 
be  then  made  as  the  facts  would  justify.  The  case  of 
Henkle  v.  Town  of  Keota^  68  Iowa,  334,  is  urged  as 
authority  against  jurisdiction  in  this  case.  A  reference 
to  the  facts  will  show  a  clear  distinction.  By  turning 
to  the  statement  of  facts  in  that  case  it  appears  that  the 
Vol.  77—32 
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board,  on  the  sixteenth  of  April,  made  the  assessments; 
that  on  the  seventeenth  "notices  were  posted  up  at  the 
proper  places,  showing  the  assessments,  the  amount 
thereof,  and  the  description  of  the  property,  as  ordered 
by  the  board."  Then,  turning  to  the  language  of  the 
opinion,  on  page  341,  we  have  this:  "The  only  notice 
given  was  after  the  board  had  increased  the  assessment; 
that  is,  after  the  entry  of  the  judgment,  notice  of  this 
fact  was  given."  The  distinction  is  surely  obvious.  In 
that  case  there  was  no  notice  of  a  time  or  place  to  be 
heard,  but  a  notice  that  final  judgment  was  entered.  In 
this  case  there  was  no  final  judgment  or  conclusion 
entered,  but  only  a  conclusion  upon  a  preliminary 
inquiry  with  notice  of  time  and  place  to  show  cause 
against  such  entry,  and  an  unquestioned  purpose,  on 
final  hearing,  to  know  the  facts  and  conform  the  record 
or  assessment  thereto.  This  seems  to  be  a  compliance 
with  the  spirit  and  purpose  of  the  law.  The  fact  of  the 
entry  in  the  record  at  the  time  of  the  preliminary 
inquiry  was  at  best  a  mere  irregularity,  not  affecting  a 
substantial  right,  and  should  not  be  allowed  to  avoid  the 
proceeding.  Equitably  considered,  it  is  a  case  in  which 
the  plaintiff  had  actual  notice,  and  an  opportunity  to 
show  the  facts  so  well  known  to  him,  and  free  himself 
from  any  inequality  in  the  public  burdens.  It  is  to  be 
regretted  if,  relying  on  a  technical  rule  of  law,  he  has 
neglected  to  do  so.  The  action  of  the  board  not  being 
void  for  want  of  jurisdiction,  the  judgment  is 

Abfikmed. 


Anderson  v.  Wyant  et  al. 

Real  Estate :  sale  of  :  deposit  as  security  aqainst  JUDaMENT 
LIEN :  WHO  ENTITLED  TO :  REDEMPTION.  W.  procured  title  to  land 
under  a  mortgage  foreclosure  to  which  plaintiff,  the  owner  of  a 
junior  judgment,  was  not  made  a  party.  W.  sold  the  land  to  N. 
and  to  secure  N.  against  the  junior  judgment  a  portion  of  the  pur- 
chase price  was  left  as  a  deposit  in  the  hands  of  K.  Plaintiff  in 
this  action  seeks  to  recover  that  sum  in  payment  of  his  judgment. 
W.,  by  a  cross-bill,  asks  that  plaintiff  be  required  to  redeem  from 
the  foreclosure  sale,  and  that,  on  failure  so  to  do,  his  right  to  redeem 
be  barred.    Held-' 


MAT  TERM,  1889.  499 

T \ — -  I     ■    I     I  ■  IIMIM  ~ 

Anderson  v.  Wyant. 

^- -     —      ■  I-    ■ —  ■— 

(1)  That,  in  the  absence  of  proof  that  the  money  was  left  with 
K.  for  the  plaintiff,  or  with  directions  to  pay  it  on  the  judg- 
ment, plaintiff  could  not  recover  it. 

(2)  That  W.  had  a  right,  though  he  had  sold  the  land,  to  main- 
tain the  cross-action  to  compel  or  bar  a  redemption,  and  that 
the  relief  asked  in  the  cross-petition  was  properly  granted. 

Appeal  from  Black  Hawk  District  Court. — Hon.  John 

J.  Net,  Judge. 

Filed,  May  17,   1889. 

This  action  involves  the  right  of  the  plaintiff  to 
one  hundred  dollars,  in  the  hands  of  Knapp  &  Co., 
defendants.  The  court  held  that  the  plaintiff  was  not 
entitled  to  the  money,  and  he  appeals.  The  facts  appear 
in  the  opinion. 

Hemenway  &  Orundy^  for  appellant. 

F.  C.  Piatt,  for  Stppellees. 

RoTHROCK,  J. — It  appears  from  the  record  in  the 
case  that  one  William  Morehouse  was  the  owner  of 
certain  real  estate  in  Bremer  and  Black  Hawk  counties. 
On  the  twentieth  day  of  March,  1879,  he  executed  a 
mortgage  upon  the  said  land  to  Margaret  Wyant.  On 
the  twenty-eighth  day  of  June,  1879,  one  Bieman  recov- 
ered a  judgement  before  a  justice  of  the  peace  against  said 
Morehead  for  fifty-two  dollars  debt  and  nineteen  dollars 
costs.  This  judgment  was  filed  in  the  office  of  the  clerk 
of  the  district  court  of  Black  Hawk  county  on  the  second 
of  July,  1879.  The  plaintiff  became  the  owner  of  the 
same  by  assignment  before  it  was  filed  in  the  clerk's 
office.  Margaret  Wyant  foreclosed  her  mortgage,  but 
did  not  make  the  plaintiff  herein  a  party  to  the  fore- 
closure suit.  The  property  was  sold  under  the  fore- 
closure to  Margaret  Wyant,  and  on  the  eleventh  day 
of  February,  1886,  she  received  a  sheriff 's  deed  therefor. 
On  the  twenty-sixth  day  of  February,  1886,  Margaret 
Wyant  and  the  defendant  W.  W.  Wyant,  her  husband, 
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sold  and  conveyed  the  land  to  the  defendants  F, 
Newman  and  Henry  Newman.  In  making  the  transfer, 
the  defendants  J.  T.  Knapp  &  Co.  acted  as  the  agents 
of  the  parties.  It  was  discovered  that  the  right  of  the 
plaintiff  as  a  judgment  lien-holder  had  not  been  fore- 
closed, and  one  hundred  dollars  of  the  purchase  money 
was  returned  and  held  by  Knapp  &  Co.  because  of  the 
judgment  lien.  The  plaintiff  claims  that  this  money 
was  to  be  paid  by  Knapp  &  Co.  to  the  owner  of  the 
judgment.  The  defendant  Margaret  Wyant  contends 
that  there  never  was  an  agreement  that  the  money  was 
to  be  paid  on  the  judgment,  and  that  it  was  left  in  the 
hands  of  Knapp  &  Co.  for  the  protection  of  Newman 
until  the  judgment  lien  could  be  removed.  She  filed  a 
cross-bill  in  this  action,  requiring  the  plaintiff  to 
redeem  from  the  foreclosure  sale,  and  that,  on  failure  to 
do  so,  his  right  to  redeem  be  barred.  The  court  dis- 
missed the  plaintiff's  petition,  and  entered  a  decree  for 
the  defendant  upon  the  cross-bill. 

I.  The  first  question  proper  to  be  determined  is, 
Was  the  plaintiff  entitled  to  recover  the  deposit  of  one 
hundred  dollars  held  by  Knapp  &  Co.  i  It  must  be  con- 
ceded that  there  was  no  right  of  recovery  unless  the 
money  was  placed  in  the  possession  of  Knapp  &  Co.  for 
the  plaintiff,  or  with  directions  to  pay  the  plaintiff  the 
judgment.  We  think  the  court  correctly  held  that  the 
evidence  did  not  warrant  a  judgment  for  the  plaintiff. 
There  is  not  one  of  the  witnesses  who  testified  unequivo- 
cally that  the  money  was  to  be  paid  upon  the  judgment. 
J.  T.  Knapp,  a  member  of  the  firm  of  Knapp  &  Co., 
testified  that  they  held  the  one  hundred  dollars  as  a 
pledge  that  the  judgment  would  be  removed  to  have  the 
titled  cleared;  that  Wyant  ''never  agreed  to  pay  it. 
Said  he  would  have  it  removed."  This  is  the  only  real 
explanation  for  the  deposit  of  the  money.  The  parties 
well  understood  that  the  judgment  could  be  removed  by 
an  action  to  compel  a  redemption.  If  the  deposit  was 
intended  to  be  applied  on  the  judgment,  it  is  not  at  all 
probable  that  it  would  still  be  in  the  hands  of  Knapp  & 
Co.    It  is  more  likely  the  judgment  would  have  been 
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paid  at  the  time,  and  it  is  altogether  unlikely  that 
Wyant  would  pay  the  judgment  until  compelled  to  do 
so.  The  evidence  shows  an  utter  lack  of  privity  between 
the  parties  who  deposited  the  money  and  the  plaintiff. 
They  entered  into  no  obligation  by  which  they  were 
under  any  promise  legal  or  equitable  to  the  plaintiff. 

II.  The  plaintiff  complains  of  the  decree  upon  the 
cross-bill,  because  Wyant  is  not  the  owner  of  the  land, 
and  has  no  right  to  maintain  the  action;  and  it  is  claimed 
that  the  cross-action  cannot  be  maintained  because  the 
defendants  Newman,  the  present  owners,  cannot  be 
compelled  to  accept  a  redemption.  It  is  a  suflScient 
answer  to  the  last  proposition  to  say  that  the  defendants 
Newman  were  not  made  parties  to  the  cross-action,  and 
any  rights  they  may  have  cannot  be  prejudiced  by  the 
decree,  and  we  think  that  as  Wyant  is  bound  to  make 
good  title,  and  as  her  right  to  the  deposit  of  one  hun- 
dred dollars  depends  upon  the  extinction  of  the  lien  of 
the  judgment,  she  may  maintain  the  cross-action.  In  our 
opinion,  the  plaintiff  had  the  right  to  redeem  as  a 
judgment  lien-holder,  and,  as  he  makes  no  claim  that 
he  desires  to  do  so,  he  is  not  in  a  position  to  complain  of 
the  decree  on  the  cross-bill.  Affirmed. 


KiLBouRN  V.  Anderson, 

1.  Estates  of  Deoedents:  CLAm  on  book  account:  EvmBNCB. 
In  an  action  to  establish  a  claim  on  book  account  against  the  estate 
of  a  decedent,  plaintiff's  books  were  properly  admitted  in  evidence, 
as  weU  as  his  own  testimony  identifying  the  books  and  explaining 
charges  by  showing  the  dates  thereof,  and  the  like. 

2.     :    :  JUDGMENT:    presumption  as  to  correcttness. 

Where  the  account  in  such  action  contained  items  not  proper  to  be 
established  by  the  books,  and  others  not  properly  chargeable  to  the 
estate,  but  the  judgment  did  not  exceed  the  amount  of  the  items 
properly  proved  and  owing  by  the  estate,  this  court  will  presume 
that  the  improper  items  were  rejected  by  the  trial  court. 
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Appeal  from  Linn  District  Court. — Hon.  J.  H.  Preston, 

Judge. 

Filed,  May  17,  1889. 

Proceeding  on  the  probate  s\deof  the  court  for  the 
allowance  of  a  claim  against  the  estate  of  which  defend- 
ant is  the  administrator.  From  an  order  allowing  it 
defendant  appeals. 

E,  A.  Holcomh^  for  appellant. 

C.  J.  Deacon^  for  appellee. 

Beck,  J. — I.  Defendant  is  the  administrator  of 
the  estate  of  JohnF.  Sweet,  deceased.  PlaintiflF's  claim 
against  the  estate,  which  he  seeks  to  enforce,  is  based 
npon  an  account  which  has  been  running  for  a  great 
many  years,  the  first  item  bearing  date  in  1859,  and  it  is 
claimed  that  continuous  transactions  are  shown  by  the 
account  to  1886. 

II.  Defendant  insists  that  there  is  no  legal  evidence 
tending  to  establish  plaintiff's  account  accruing  prior  to 
1861;  that  plaintiff  was  paid  for  the  items  in  the  account 
up  to  1863;  and  that  there  was  a  break  in  the  account, 
so  as  to  destroy  its  continuity,  in  li  66.  For  these  rea- 
sons he  insists  no  allowance  should  be  made  for  the  items 
accruing  before  the  last-named  date.  But  we  think  we 
may  disregard  all  items  prior  to  1868,  and,  starting  with 
a  balance  shown  to  be  due  at  that  date,  we  will  find  that 
the  evidence  establishes  with  reasonable  certainty  an 
indebtedness  on  the  part  of  the  estate  to  plaintiff  equal  to 
or  exceeding  the  amount  allowed  by  the  judgment  of  the 
district  court. 

III.  It  is  insisted  that  the  indebtedness  shown  by  the 
account  from  1871  to  1879  was  chargeable  to  a  copartner- 
ship of  which  plaintiff's  intestate  was  a  member.  We 
think  the  evidence  fails  to  sustain  this  position.  The 
intestate,  it  is  shown,  did  not  himself  recognize  one  of 
these  partnerships;  another  is  shown  not  to  have 
existed;  and,   by  an  arrangement  between  all  of  the 
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parties,  the  intestate  assumed  to  pay  the  indebtedness  of 
the  other  firm  to  plaintiflF. 

IV.  In  our  opinion,  the  account  was  continuous. 
It  was  of  the  transactions  between  the  parties  pertain- 
ing to  plain tiflf '  s  employment  by  deceased.  This  employ- 
ment was  practically  continuous.  Plaintiff  was  con- 
stantly employed  when  there  was  work  to  be  done,  or 
when  temporary  matters  did  not  interrupt  his  employ- 
ment. We  think  the  evidence  quite  clearly  shows  that 
his  employment  was  continuous  during  all  of  this  long 
period  of  time,  though  prices  and  the  rate  of  compensa- 
tion may  have  been  varied  at  different  times.  The* 
employment  beiog  continuous,  the  charges  for  services 
rendered  therein  are  continuous. 

V.  Plaintiff's  books  of  accounts  contained  charges 
for  cash  and  notes,  which  defendant  insists  are  not 
proper  items  to  be  established  by  the  books  of  accounts. 
Admitting  the  correctness  of  this  position,  it  is  to  be 
presumed  that  the  court  below  rejected  these  items,  as 
the  judgment  is  not  in  a  sum  sufficiently  large  to  cover 
them,  together  with  the  items  properly  established  by 
the  books  of  account. 

VI.  Counsel  complain  of  evidence  by  plaintiff  per- 
taining to  the  book  accounts  which  identified  the  books, 
or  explained  charges  by  showing  the  dates  thereof  and 
the  like.  We  think  this  evidence  was  rightly  admitted. 
The  books  themselves,  we  think,  were  rightly  admitted 
in  evidence. 

VII.  Certain  items,  amounting  to  about  sixty- 
seven  dollars,  were  on  account  of  transactions  had  with 
the  widow  after  the  death  of  intestate.  If  it  be  admitted 
that  these  items  are  not  chargeable  against  the  estate,  it 
is  not  a  ground  of  reversal,  as  it  does  not  appear  that 
they  were  allowed  by  the  district  court.  We  will  pre- 
sume they  were  not,  as  the  evidence  establishes  other 
items  making  up  the  amount  of  the  judgment,  which, 
we  will  presume,  was  rendered  for  the  items  properly 
chargeable  to  decedent.  The  foregoing  discussion  dis- 
poses of  all  questions  in  the  case.  The  judgment  of  the 
district  court  is  Affirmed. 
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Kbuidenier  Bros,  et  al.  v.  Shields  et  al. 

1.  Appeal :  in  afpucation  fob  new  trial  :  fendinq  of  coubt.  An 
application  for  a  new  trial  under  section  8155  of  the  Code,  based 
on  grounds  discovered  after  the  term  at  which  the  verdict  is  ren- 
dered, is  triable  by  ordinary  proceedings,  and  where  the  evidence 
on  which  the  ruling  is  made  is  conflicting,  this  court  cannot  inter- 
fere on  the  ground  of  insufficient  evidence  to  sustain  the  order. 

2.  New  Trial :  evidbnob  not  in  oasb  considbred  by  jubt.  Where 
evidence  not  in  the  case  is  improperly  taken  to  the  jury  room  and 
considered  as  evidence  by  the  jury,  that  fact,  without  further 
inquiry  as  to  its  effect,  is  ground  for  a  new  trial.  (See opinion 
for  application  of  rule.) 

Appeal  from  Mahaska  District  Court. — Hon.  David 

Ryan,  Judge. 

Filed,  May  17,  1889. 

Petition  by  plaintiffs  for  a  new  trial  under  section 
3156  of  the  Code.  There  was  an  order  granting  a  new 
trial,  and  the  defendants  appeaL 

Oeo.  W.  Lafferty  and  O.  O.  Morgan^  for  appellants. 


lees. 


Bousquet  <6  JEarle  and  John  F.  Lacey^  for  appel- 


Grangeb,  J. — The  sufficiency  of  the  petition  in  this 
case  was  determined  in  this  court,  and  the  case  is 
reported  in  70  Iowa,  428.  It  is  again  before  us  on  errors 
assigned  upon  the  trial. 

The  action  was  upon  a  promissory  note,  the  execu- 
tion of  which  was  admitted.  The  examination  involved 
to  some  extent  an  inquiry  as  to  who  wrote  a  certain 
receipt,  there  being  testimony  that  the  same  person 
wrote  the  receipt  and  the  note  in  suit.  The  receipt  was 
in  evidence,  but  not  the  note.  After  the  jury  retired  for 
deliberation,  they  desired  the  note  for  comparison  with 
the  receipt,  and  sent  the  bailiflf  for  it.  The  papers  in  the 
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case,  with  a  copy  of  the  note  attached,  were  taken  to  the 
jury.  The  copy  was  not  in  the  handwriting  of  the  orig- 
inal note,  but  it  was  used  by  the  jury  supposing  it  to  be 
the  original.  These  facts  are  not  disputed.  The  main 
controversy  is,  how  did  these  papers  get  to  the  jury? 
As  to  this,  the  testimony  is  not  entirely  clear,  and  there 
is  a  dispute  as  to  the  facts.  Appellees  insist  that  they 
were  there  without  their  knowledge  or  consent,  while 
appellants  claim  that  the  testimony  shows  that  they 
were  sent  there  by  the  court  when  the  attorney  for 
appellees  was  present,  and  without  objection;  or  that 
the  court,  after  sending  them,  notified  the  attorney, 
and  that  no  objection  was  made.  The  facts  in 
this  respect  are  in  dispute,  and  are  to  be  found 
from  the  evidence.  This  is  an  ordinary  proceeding  for 
the  purpose  of  trial.  Code,  sec.  3155.  We  only  con- 
sider errors  assigned  and  argued  in  such  cases.  It  could 
not  well  be  disputed  that,  if  the  jury  without  consent  of 
the  appellees  had  a  copy  of  the  note,  and  used  it  as  evi- 
dence on  the  theory  that  it  was  the  original  when  it  was 
no  part  of  the  testimony  introduced,  it  would  necessi- 
tate a  new  trial.  The  court  below  seems  to  have  found 
the  facts  with  the  appellees.  The  testimony  was 
admitted  against  the  objections  of  the  appellants,  tend, 
ing  to  show  the  effect  of  the  note  as  evidence  on  the 
minds  of  the  jury;  and  their  answers  tend  to  show  that, 
in  consequence  of  it,  they  arrived  at  an  entirely  opposite 
conclusion;  and  it  is  urged  that,  under  the  decisions  of 
this  court,  such  testimony  is  incompetent.  If,  for  the 
purpose  of  the  case,  we  concede  this,  the  result  is  not 
changed;  as,  with  our  view,  if  the  note  was  improperly 
there  and  used  as  evidence,  that  fact,  without  inquiry 
as  to  its  effect,  should  necessitate  a  new  trial;  and  such 
fact  must  have  been  found  by  the  district  court. 

Afflbmed. 
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RoAF  V.  Knight. 

Estates  of  Decedents :  claims  against  :  statute  of  ijmitationb  : 
EQUITABLE  CONSIDERATIONS.  Plaintiff,  a  resident  of  Massachu- 
setts, seeks  in  this  action  to  recover  a  claim  against  an  estate  in 
Iowa.  Her  claim  was  not  filed  within  twelve  months  after  the 
giving  of  notice  of  the  administration,  and  hence  is  barred  by  sec- 
tion 2421  of  the  Ck)de,  **  unless  peculiar  circumstances  entitle 
plaintiff  to  equitable  relief.*'  As  entitling  plaintiff  to  such  relief, 
she  alleges  that  she  did  not  know  the  law,  but  was  informed  by  an 
attorney  of  her  own  state,  soon  after  the  death  of  decedent,  that 
two  years  were  allowed  by  the  laws  of  Iowa  for  filing  such  claims, 
which  information  she  believed  and  relied  on  ;  that  she  was  not  at 
that  time  able  to  employ  counsel  to  prosecute  her  claim;  that  soon 
after  the  appointment  of  the  administratrix  she  gave  her  actual 
notice  by  letter  of  her  claim  ;  and  that  the  estate  was  solvent  and 
unsettled.  Held  that  these  facts  did  not  entitle  plaintiff  to  equit- 
able relief,  and  that  a  demiprrer  to  her  petition  was  properly  sus- 
tained. 

Appeal  from    Boone   District    Court — Hon.     S.    M. 

Weaver,  Judge. 

Filed,  May  17,  1889. 

The  plaintiff  filed  a  claim  against  the  estate  of  D. 
B.  Knight,  deceased.  The  defendant,  F.  A.  V.  Knight, 
administratrix  of  the  estate,  demurred  to  the  claim. 
The  demurrer  was  sustained,  and  plaintiff  appeals. 

W.  S.  BicJcsler^  for  appellant. 

Crooks  <fe  Jordan  and  D.  D.  CTiase^  for  appellee. 

RoTHROOK,  J. — It  is  averred  in  the  statement  of 
claim  that  the  plaintiff  is  a  resident  of  the  state  of  Mas- 
sachusetts, and  that,  in  the  year  1880,  D.  B.  Knight, 
deceased,  by  certain  false  and  fraudulent  representa- 
tions, and  by  an  oral  guaranty,  induced  the  plaintiff  to 
purchase  of  him  three  bonds,  in  the  sum  of  one  thou- 
sand dollars  each,  issued  by  the  Independent  school 
district  of  Riverside,  in  Lyon  county,  Iowa ;  that  said 
bonds  were  void  and  of  no  value,  but  that  plaintiff  had 
no  knowledge  nor  information  that  said  bonds  were 
invalid  until  after  the  death  of  said  Knight.     It  appears 
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that  Knight  died  at  some  time  prior  to  April,  1886,  and 
letters  of  administration  were  issued  to  F.  A.  V.  Knight 
by  the  district  court  of  Boone  county.  The  claim  was 
filed  in  the  Boone  district  court  on  the  eleventh  day  of 
January,  1888.  The  district  court  sustained  the  demur- 
rer to  the  claim  on  the  ground  that  it  was  barred  by  the 
statute  of  limitations.  The  demand  belongs  to  claims 
of  the  fourth  class  as  defined  by  section  2420  of  the 
Code.  Section  2421  of  the  Code  provides  that  all  claims 
of  the  fourth  class,  not  tiled  and  proved  within  twelve 
months  of  the  giving  of  notice  of  administration,  ''are 
forever  barred  unless  the  claim  is  pending  in  the  dis- 
trict or  supreme  court,  or  unless  peculiar  circumstances 
entitle  the  claimant  ta  equitable  relief."  The  claim  of 
the  plaintiff  was  not  filed  until  nearly  two  years  after 
the  administratrix  qualified.  It  was  therefore  neces- 
sary that  the  plaintiff  should  set  forth  in  her  petition  or 
statement  of  claim  peculiar  circumstances  entitling  her 
to  equitable  relief.  That  part  of  the  petition  which  it 
is  claimed  should  take  the  case  out  of  the  statute  of 
limitations  is  as  follows  : 

''^ Fifth.  And  your  petitioner,  for  cause  of  her 
failure  to  file  her  claim  before  this  term  of  court,  says 
that  she  did  not  know  that  such  claims  were  required 
by  the  laws  of  Iowa  to  be  filed  within  one  year  of  the 
date  of  publication  of  notice  of  the  appointment  of 
the  administratrix;  but,  on  the  contrary,  she  was 
informed  by  an  attorney  at  law  in  Massachusetts,  with 
whom  she  counseled  early  in  the  year  1886,  that  two 
years  were  allowed  for  the  proof  of  such  claims;  and  she 
believed  such  information  to  be  true;  and,  further,  she 
could  not  then  afford  to  employ  counsel,  and  prosecute 
the  claim.  She  heard  of  the  appointment  of  adminis- 
tratrix about  April,  1886;  and,  by  letter  to  said  admin- 
istratrix, gave  actual  notice  of  claim  to  administratrix  as 
early  as  the  month  of  April,  1886,  or  thereabouts. 
Sixth.  That  said  Fannie  A.  V.  Knight  has  been  quali- 
ified  and  is  acting  as  administratrix  of  said  estate;  that 
said  estate  is  solvent  and  is  not  yet  settled;  and  thp^t 
your  petitioner  s  claim  made  herein  is  just  and  equitable." 
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This  court  has  quite  frequently  been  required  to 
determine  whether  certain  facts  and  circumstances  are 
suflBciently  peculiar  to  entitle  a  party  to  equitable  relief 
under  the  section  of  the  Code  above  cited.  No  rule  has 
been  adopted  as  to  the  facts  necessary  to  arrest  the 
operation  of  the  statute;  and  it  is  apparent  that,  as  each 
case  rests  upon  its  own  facts,  it  must  be  considered,  in 
a  measure,  upon  its  own  merits.  It  has  been  held  in 
some  of  the  cases  that  the  fact  that  the  estate  is  unsettled 
when  the  claim  is  filed  is  an  important  consideration  in 
determining  whether  equitable  relief  should  be  aflf orded. 
McCormacTc  v.  GooTc^  11  Iowa,  267;  Johnston  v.  Johnston^ 
36  Iowa,  608.  In  other  cases  it  has  been  held  that  the 
fact  that  negotiations  had  been  had  with  the  adminis- 
trator or  his  attorney,  with  the  purpose  of  effecting  a 
settlement  of  the  claim,  is  an  important  consideration. 
Burroughs  v.  McLain,  37  Iowa,  189;  Pettus  o.  Farrell^ 
69  Iowa,  296;  Or  cult  2).  Hanson^  70  Iowa,  604.  It 
appears  from  the  averments  of  the  petition  in  this  case 
that,  when  the  claim  was  filed,  the  estate  was  unsettled 
and  solvent.  But,  notwithstanding  this  averment,  we 
think  the  excuse  given  for  the  delay  is  not  sufficient.  It 
is  true  it  is  averred  that  the  plaintiff  did  not  know  that 
claims  were  barred  if  not  filed  in  one  year.  There  is 
nothing  peculiar  pertaining  to  this  want  of  knowledge 
of  the  law,  and  we  think  that  she  should  have  made 
some  inquiry  of  some  one  at  the  place  where  her  claim 
was  to  be  adjusted  rather  than  to  rely  upon  advice 
received  from  one  in  the  state  of  Massachusetts.  It 
appears  that  plaintiff  knew  who  was  administratrix, 
and  in  April,  1886,  wrote  a  letter  giving  notice  of  the 
claim ;  and  she  had  such  information  as  induced  her  to 
believe  it  would  be  necessary  to  employ  counsel  to  pros- 
ecute the  same,  and  yet  she  delayed  filing  for  nearly  two 
years  after  that  time.  We  fail  to  discover  that  there  are 
any  facts  alleged  which,  in  our  opinion,  should  be  held 
sufiicient  to  arrest  the  operation  of  the  statute. 

Affirmed. 
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1.  Set-off:  JTTDOiiSNT  AND  COSTS.  Where  a  jadgment  recoveTed  by 
plaintiff  in  one  case  was  properly  set  off  against  her  note  which 
was  in  litigation  in  another  case  in  the  same  court,  it  was  proper 
that  the  costs  recovered  by  her  in  the  first  case  should  also  be  set 
off  against  the  note. 

2.  Attorney's  Fees :  on  note  in  suit  before  dub.  Where  the 
maker  of  a  note,  before  it  was  due,  brought  an  action  to  enjoin 
the  foreclosure  of  a  chattel  mortgage  given  to  secure  it,  and  she 
was  entitled  to  a  set-off  against  the  note,  and  could  not  pay  it  at 
maturity  without  abandoning  her  right  to  the  set-off,  she  could  not 
be  said  to  be  in  default,  and,  in  rendering  judgment  against  her  for 
the  balance  due  on  the  note,  the  holder  was  not  entitled  to  recover 
the  attorney's  fees  provided  in  the  note  in  case  suit  was  brought  to 
collect  it. 

Appeal  from  Mahaska  District  CourL — Hon.  D.  Ryan, 

Judge. 

Filed,  May  18,  1889. 

Action  in  chancery.  The  facts  of  the  case,  and  the 
relief  prayed  for  and  granted,  are  stated  in  the  opinion. 
Pull  relief,  as  prayed  by  plaintiff,  not  being  granted, 
she  appeals. 

Blanchard  <fe  Preston^  for  appellant. 

John  F.  &  W.  B.  Lacey  and  J.  M.  BerroUj  for 
appellee. 

Beck,  J.— I.  November  24,  1885,  plaintiff  com- 
menced an  action  at  law  in  the  circuit  court  of  Mahaska 
county,  claiming  to  recover  three  thousand  dollars  from 
defendant  as  damages  for  fraudulent  representations  in 
the  sale  of  real  estate.  December  1,  1885,  she  com- 
menced in  the  same  court  an  action  in  equity  to  enjoin 
defendant  from  foreclosing  a  chattel  mortgage,  and 
asking  that  the  foreclosure  be  transferred  to  the  circui  I; 
court.     Plaintiff  alleges  in  her  petition  that  some  of  the 
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notes  have  been  paid  and  others  are  usurious,  and  that 
she  is  entitled  to  recover  damages  for  injury  to  her 
stock.  A  preliminary  injunction  was  allowed  in  the 
case.  The  defendant  answered,  denying  plaintiff 'a 
claim,  and  praying  that  the  chattel  mortgage  be  fore- 
closed, and  judgment  be  rendered  on  the  notes,  and  for 
attorney  fees.  The  aflSdavit  of  the  attorney  required  by 
the  statute  was  filed.  One  of  the  notes  secured  by  the 
chattel  mortgage  was  for  five  hundred  dollars,  dated 
November  8,  1883,  due  January  1,  1888,  with  eight  per 
centum  per  annum  interest,  and  attorney's  fees  if  suit 
be  brought  to  collect  it.  Plaintiff,  in  her  reply  to  the 
answer  of  defendant,  alleges  that  some  of  the  notes  are 
usurious;  others  have  been  paid;  and' that  defendant  is 
indebted  to  her  for  injuries  to  stock.  March  17,  1887, 
{)laintiff  amends  her  petition,  alleging  that  on  the 
second  day  of  October,  1886,  she  recovered  a  judgment 
in  the  law  action  set  out  in  her  petition  for  $1,762.25, 
and  costs,  with  six  per  centum  interest.  She  also  shows 
that  defendant  has  commenced  an  action  to  restrain  the 
collection  of  her  judgment  at  law  until  the  termina- 
tion of  this  action,  and  praying  that  the  judgment  may 
be  applied  on  the  notes  and  chattel  mortgage.  The 
plaintiff  in  this  amended  petition  unites  with  defendant 
in  his  request  that  the  judgment  be  set  off  against  the 
notes. 

Defendant  files  an  answer  in  the  law  case,  in  which 
he  asks  that  the  judgment  obtained  by  plaintiff  be 
applied  upon  his  notes  secured  by  the  chattel  mort- 
gage. He  also  filed  an  answer  to  the  amended  petition, 
setting  up  that  the  judgment  in  the  law  case  was  not 
final;  that  it  is  void  for  want  of  jurisdiction;  and  other 
matters  which  need  not  be  here  recited.  A  decree  was 
rendered  declaring  the  notes  secured  by  the  chattel 
mortgage  to  be  paid  and  discharged  by  the  judgment 
at  law,  and  certain  damages  found  and  allowed,  except 
the  one  note  which  was  not  due.  Upon  it  the  sum  of 
nine  dollars  was  applied.  The  cause  was  continued 
until  the  note  became  due,  and  the  lien  of  the  mortgage 
it  was  declared  should  exist  for  the  security  of  the  nota 


MAT  TERM,  1889.  511 

Otcheck  y.  Hostetter. 

After  the  note  became  due  plaintiff  filed  her  supple- 
mental petition,  showing  the  facts  substantially  as  above 
recited,  and  further  alleging  that  she  expended  $207.65 
costs  in  the  law  case,  which  it  was  adjudged  defendant 
should  pay;  and  she  also  paid  $63.66  in  this  case,  w^hich 
are  taxable  against  defendant.  She  asks  that  these 
costs  may  be  set  off  against  the  note,  which  has  fallen 
due  and  is  unpaid.  The  defendant,  in  reply,  alleges 
that  the  judgment  in  the  law  case  has  been  pleaded  by 
plaintiff  and  allowed  by  the  decree  of  the  court  as  a 
set-off  to  the  notes  and  chattel  mortgage.  The  plaintiff 
in  her  reply  denies  the  allegations  of  defendant's 
answer.  The  case  was  tried  upon  the  pleadings,  and  an 
admission  of  defendant  that  the  costs  had  been  paid  by 
plaintiff,  as  alleged  in  her  supplemental  petition.  The 
case  before  us  is  upon  the  supplemental  petition.  The 
decree  allows  a  credit  on  the  note  of  nine  dollars,  found 
by  the  prior  decree,  and  the  costs  in  this  case,  $63.65, 
but  rejects  as  credits  the  costs  in  the  law  case.  It  allows 
as  attorney  fees  $38.26,  and  is  a  judgment  for  $611.48 
upon  the  note,  and  foreclosed  the  mortgage  for  that 
amount. 

II.  In  our  opinion,  the  costs  in  the  law  case  should 
have  been  applied  on  the  note.     They  constituted  money 

due  to  the  plaintiff.     The  same  reason  that 
' judijment  and  required  the  judgment  in  plaintiff's  favor 

to  be  set  off  against  the  notes  demands  that 
the  costs  shall  be  set  off  in  the  same  manner. 

III.  We  think  defendant  should  not  recover  for 
attorney's  fees  upon  the  note,  which  were  recoverable 
2.  attorwet'8     ^^  ^^^^  ®^^^*  ^^®  brought  to  collect  it.     The 

S^uit'befoJe*  ^^^^  ^^®  ^^  litigation  for  settlement  and 
due.  adjustment  in  this  suit  before  it  was  due. 

Plaintiff  could  not,  if  she  would,  have  paid  it  at 
maturity,  without  abandoning  her  right  to  set  off  the 
costs  against  it,  some  of  which  the  district  court  by  its 
decree  held  should  be  apjilied  on  the  note.  It  cannot 
be  said  that  plaintiff  made  default  on  the  note,  or  that 
the  suit  was  brought  to  collect  it.  Plaintiff  brings  the 
suit  to  protect  her  rights  touching  that  note  and  others. 
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We  think  the  attorney  fees  could  only  be  assessed  in 
case  a  suit  on  the  note  had  been  actually  brought  for 
the  purpose  of  enforcing  its  collection.  But  such  suit 
was  not  brought. 

IV.     We  think  the  plaintiff  should  be  allowed  as  a 
set-oflf  on  the  note  : 

(1)  The  costs  in  the  law  case |  207  66 

(2)  The  costs  in  this  case 63  65 

(3)  The  sum  applied  in  former  decree.        9  11 

Total $280  81 

The  interest  on  the  note  to  date  of  the 

decree, — five  years,  seven  months..    224  00 
Principal 600  00 

Total $724  00 

Deducting  Am'ts  to  be  set  oflE  as  above, 

and  Int.,  $9.35 289  66 

Am' t  due  for  which  decree  should  have 

been  entered $434  34 

The  credits  we  allow  on  the  note  are  made  as  of  the 
day  of  its  maturity.  We  allow  interest  on  the  credits 
allowed  plaintiff  from  the  date  of  the  maturity  of  the 
note  to  the  date  of  the  decree, — five  and  a  half  months. 
A  decree  will  be  entered  in  harmony  with  these  views, 
at  the  option  of  plaintiff,  in  this  court,  or  the  cause  will 
be  remanded  for  such  a  decree  in  the  court  below. 

BSVEBSSD. 
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RiOHMAN  et  al.  V.  Supebvisobs  Muscatine  County. 


77    SIS 
84      1» 


1. 


2. 


8. 


Constitutional  Law:  cubativb  axtts:  yon>  proceedings  of 
SUPBRYISORS :  MUSCATINE  ISLAND  LEYEB.  Where  proceedings  of 
a  board  of  supervisors  are  void  for  want  of  jurisdiction,  and  the 
thing  wanting  in  such  proceedings,  and  which  was  necessary  to  be 
done  to  give  jurisdiction,  is  something  the  legislature  might  have 
dispensed  with  by  a  prior  statute,  then  it  is  not  beyond  the  power 
of  the  legislature  to  dispense  with  it  by  a  subsequent  curative 
statute.  Accordingly,  where  the  defendant  board  of  supervisors 
proceeded  to  construct  a  levy  on  Muscatine  island,  and  to  assess 
the  cost  thereof  against  certain  lands  supposed  to  be  benefited 
thereby,  but  it  was  held  by  this  court  {Richman  v.  Boards  70 
Iowa,  627)  that  the  proceedings  were  void  for  want  of  jurisdiction, 
''because  a  petition  was  not  filed  in  the  office  of  the  county 
auditor,  signed  by  a  majority  of  the  persons,  residents  of  the 
county,,  owning  lands  adjacent  to  the  improvement,  setting  forth 
the  same,  and  the  starting  point,  route  and  termini"  as  provided 
by  statute  in  such  cases,  held  that  this  jurisdictional  act  was  one 
which  the  legislature  might  have  dispensed  with  in  the  first 
instance,  and  that  therefore  chapter  17,  Laws  of  1886,  enacted  to 
validate  said  proceedings,  was  not  unconstitutional  on  the  ground 
that  the  defect  was  incurable.  (  Compare  Boardman  v.  Beckwith, 
18  Iowa,  292.) 

:    :    MUSCATINB    ISLAND    LBYEE :    COMPENSATION    FOR 

PRIYATB  PROPERTY :  NOTICE.  Said  curative  act  does  not  provide 
for  the  taking  of  private  property  without  compensation,  within 
the  legal  meaning  of  those  terms,  nor  does  it  authorize  the  assess- 
ment of  a  tax  without  an  opportunity  for  a  hearing  on  notice;  for 
such  opportimity  is  specially  provided  for  in  the  act.  {Gatch  v. 
City  of  Des  Moines,  68  Iowa,  718,  distinguished.') 


:  :  :  local  and  special  legislation.    Said 

curative  act  is  not  obnoxious  to  section  80,  article  8,  of  the  constL 
tution,  which  provides  that  the  general  assembly  shall  not  pass 
local  or  special  laws  in  such  cases,  where  a  general  law  can  be 
made  applicable,  for  no  general  law  could  have  been  made 
applicable;  or  if  a  law  could  have  been  framed  to  meet  the  case, 
couched  in  general  language,  it  would  still  have  been  local  and 
special  in  design  and  effect;  and  the  mere  wording  of  the  law, 
without  regard  to  legislative  purpose,  is  not  the  gaide  for  constitu- 
tional interpretation.  At  all  events,  the  enactment  of  the  special 
law  is  evidence  of  the  design  of  the  legislature,  and  of  its  belief 
that  a  general  law  could  not  be  made  applicable;  and,  as  it  does 
not  clearly  violate  the  constitutional  provision  in  this  regard,  this 
court  cannot  declare  it  invalid  on  that  ground.  ( See  MoiTison  v. 
Springer,  16  Iowa,  304 ;  Stewart  v.  Board,  80  Iowa,  0.) 
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i.     : : :  title.    The  title  of  said  curative  act  is  as 

follows:  "An  act  to  legalize  the  proceedings  of  the  boards  of 
supervisors  of  Muscatine  and  Louisa  counties  in  locating  and  con- 
structing a  levee  on  Muscatine  island,  in  said  counties,  and  to  pro- 
vide for  an  assessment  of  the  costs  thereof  on  the  lands  benefited 
thereby."  Held  that  the  act  was  |not  obnoxious  to  that  clause  of 
the  constitution  (sec.  29,  art.  8),  which  provides  that  "every  act 
shall  embrace  but  one  subject,  and  matters  properly  connected 
therewith,  which  subject  shall  be  expressed  in  the  title." 

6.  Judges:  succession:  contrabt  rulings:  which  controls. 
Where  a  demurrer  to  a  petition  for  a  writ  of  certiorari  is  ovct- 
ruled,  and  the  defendants  make  a  return  to  the  writ  as  required  by 
its  terms,  and,  on  the  trial  of  the  issues  made  by  the  return,  ques- 
tions legitimately  arise  which  were  involved  in  the  issues  presented 
by  the  demurrer,  and  after  the  determination  of  the  demurrer 
there  is  a  change  in  ^  the  judges  of  the  court,  it  is  the  duty  of  the 
court  as  then  constituted  to  pass  upon  such  issues,  and  if  in  that 
case  the  court  holds  at  variance  with  the  ruling  on  the  demurrer, 
the  last  ruling  must  be  the  controlling  one  in  that  court. 

6.  Former  Adjudication:  no  bar  to  proceedings  under  cura- 
tive ACT.  An  adjudication  that  the  assessment  and  levy  of  a 
special  tax  by  a  board  of  supervisors  was  void  for  want  of  jurisdic- 
tion, is  no  bar  to  proceedings  to  assess  and  levy  a  tax  for  the  same 
purpose  under  the  provisions  of  an  act  of  the  legislature,  framed 
with  reference  to  such  adjudication,  and  designed  to  validate  the 
prior  proceedings  of  the  board  in  ordering  the  work  for  which  the 
tax  was  designed  to  pay. 

Appeal  from  Muscaiine  District  Court — Hon..  C.  M. 

Waterman,  Judge. 

Filed,  May  18,  1889. 

Certiorari  to  the  board  of  supervisors  of  Muscatine 
county,  to  test  the  legality  of  certain  proceedings  per- 
taining to  the  construction  of  a  levee  on  Muscatine 
island,  and  the  assessment  of  the  costs  thereof  on  lands 
benefited  thereby.  There  was  a  judgment  for  the 
defendants,  and  the  plaintiffs  appeal. 

Ricliman  &  BurJce^  for  appellants. 

Jayne  &  Hoffman^  Newman  &  BlqJce  and  H.  J. 
Lauder^  for  appellees. 
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Granger,  J. — In  1882  proceedings  were  instituted 
by  the  boards  of  supervisors  of  Muscatine  and  Louisa 
counties  for  the  construction  of  a  levee  on  Muscatine 
island,  from  a  point  near  the  city  of  Muscatine,  in 
Muscatine  county,  to  Port  Louisa,  in  Louisa  county,  a 
distance  of  nearly  twelve  miles.  The  levee  was  con- 
structed, and  the  costs  thereof  assessed  against  certain 
lands  supposed  to  be  benefited  by  the  improvement, 
among  the  owners  of  which  are  the  plaintiffs,  some  sixty 
in  number.  In  a  proceeding  similar  to  this  the  action 
of  the  defendant  board  was  set  aside,  and  its  proceed- 
ings adjudged  void,  by  this  court,  for  want  of  jurisdiction. 
See  Richman  v.  Boardy  70  Iowa,  627.  The  Twenty- 
first  General  Assembly,  with  a  view  to  cure  the  defects 
in  the  proceedings  of  the  board,  and  enable  it  to  assess 
the  costs  of  construction  and  maintenance  of  the  levee 
against  the  lands  benefited,  enacted  what  is  spoken  of 
in  this  case  as  a  **  curative  act,"  the  material  portions 
of  which  are  as  follows : 

''Whereas,  the  proceedings  of  the  boards  of  super- 
visors of  the  counties  of  Muscatine  and  Louisa^  in  the 
years  1882  and  1883,  in  respect  to  the  location  and  con- 
struction of  a  levee  on.  Muscatine  island,  in  said  counties^, 
along  or  near  the  west  bank  of  the  Mississippi  river, 
from  the  city  of  Muscatine  to  Port  Louisa,  and  in  assess- 
ing the  cost  thereof  on  the  land  benefited  thereby,  and 
claimed  to  have  been  invalid  because  said  proceedings 
do  not  show  upon  their  face  that  said  levee  was  peti- 
tioned for  by  a  majority  of  the  owners  of  land  adjacent 
thereto,  and  because,  as  it  is  claimed,  such  majority  did 
not  in  fact  petition  therefor,  and  because  of  an  alleged 
partial  deviation  in  locating  and  constructing  said  levee 
from  the  route  petitioned  for,  and  because  of  other 
alleged  irregularities  and  informalities;  and  whereas,  on 
a  writ  of  certiorari  issued  out  of  the  circuit  court  of 
Muscatine  county  on  the  petition  of  sundry  owners  of 
lands  in  said  county  assessed  for  the  costs  of  said  levee., 
the  assessment  of  the  lands  of  said  petitioners  have  been 
by  the  judgment  of  said  court  adjudged  invalid,  and  set 
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aside;  and  whereas,  the^  said  levee  was  constracted 
under  and  in  pursuance  of  the  said  order  and  proceed- 
ings of  said  boards,  and  under  contract  entered  into 
under  the  same  and  on  the  faith  thereof ;  Be  it  enacted 
by  the  general  assembly  of  the  state  of  Iowa: 

'*' Section  1.  That  proceedings  of  the  boards  of 
supervisors  of  the  counties  of  Muscatine  and  Louisa,  in 
the  years  1882  and  1883,  in  respect  to  the  location  and 
construction  of  a  levee  on  Muscatine  island  in  said 
counties,  from  the  city  of  Muscatine  to  Port  Louisa, 
along  or  near  the  west  shore  of  the  Mississippi  river, 
including  the  orders  of  the  boards  of  supervisors  for  the 
location  and  construction  of  said  levee,  the  letting  and 
making  of  contracts  therefor,  the  order  for  issuing  war- 
rants for  payment  for  the  work  done  in  said  construc- 
tion, and  the  warrants  issued  thereunder,  be,  and  the 
same  are  hereby,  legalized,  and  shall  be  held  and  decreed 
valid  and  effectual  to  the  same  extent  and  effect  in  all 
respects  as  to  said  proceedings  as  if  the  same  had  fully 
conformed  to  the  law  when  the  same  were  had  and 
taken;  and  said  levee,  as  actually  constructed,  shall  be 
held  and  deemed  to  be  a  lawful  levee,  to  be  maintained 
and  repaired  as  provided  by  law  in  respect  to  such 
public  improvements;  and  all  provisions  of  the  law 
applicable  to  levees  duly  constructed  under  chapter  2, 
title  10,  of  the  Code,  and  the  amendments  thereto,  shall 
apply  to  the  said  levee. 

"  '  Sec.  2.  The  boards  of  supervisors  of  Muscatine 
and  Louisa  counties,  respectively,  shall,  at  their  regular 
meetings  next  after  the  expiration  of  thirty  days  from 
the  taking  effect  of  this  act,  proceed  to  ascertain  anew 
the  total  amount  of  the  cost  and  expense  of  the  con- 
struction of  said  levee,  including  interest  accrued  and  to 
accrue  on  the  excess  of  the  amount  of  any  unpaid  war- 
rants issued  for  payments  due  to  contractors,  over  and 
above  the  amount  of  money  applicable  to  such  pay- 
ments, now  in  the  hands  of  the  treasurers  of  Muscatine 
and  Louisa  counties,  and  including  all  costs  and  expenses 
of  the  proceedings  in  locating  and  constructing  said 
levee  ( exclusive  of  any  costs  or  expenses  of  litigation 
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in  reference  thereto ),  and  any  amount  necessary  to 
compensate  for  property  appropriated  for  said  levee, 
and  said  boards  shall  reapportion  and  reassess  the 
amount  so  ascertained  among  and  upon  the  lands  in 
said  counties  benefited  by  location  and  construction  of 
the  said  levee  in  proportion  to  the  amount  of  benefit  to 
said  lands,  respectively.  Said  boards  shall  take  as  the 
basis  for  such  reapportionment  and  reassessment  the 
lists  or  schedules  of  lands  in  their  respective  counties 
heretofore  assessed  by  them  for  said  levee,  as  benefited 
thereby.  But  all  persons  interested  in  or  affected  by 
said  assessments  shall  have  the  right  to  appear  and  be 
heard  before  said  boards  in  respect  to  said  apportion- 
ments and  assessments,  and  the  said  boards  shall  on 
such  hearings  make  such  changes,  both  in  respect  to  the 
lands  to  be  assessed  and  the  amounts  to  be  assessed 
thereon,  respectively,  as  in  their  judgment  may  be 
necessary,  to  make  such  apportionments  and  assess- 
ments just  and  equitable,  and  on  the  completion  of 
said  reapportionments  and  reassessments  all  the  provis- 
ions of  the  law  applicable  to  apportionments  and  assess- 
ments made  under  and  by  virtue  of  chapter  2,  title  10, 
of  the  Code,  and  the  amendments  thereof  in  respect  to 
the  mode  of  collection  and  application  of  the  proceeds 
thereof,  and  appeals  therefrom,  including  the  provisions 
of  sections  six  and  seven  of  chapter  85,  of  tlie  Acts  of 
the  Eighteenth  General  Assembly,  shall  apply  to  the 
said  reassessments  hereby  directed  :  provided,  that  the 
owners  of  any  lands  so  assessed  shall  be  entitled  to  credit 
upon  their  said  reassessments,  for  any  payments  made 
and  not  refunded  upon  any  previous  assessments  made 
or  assumed  to  be  made  upon  such  lands,  respectively, 
for  or  on  account  of  the  construction  of  the  said  levee. 
"'Sec.  3.  This  act,  being  deemed  of  immediate 
importance,  shall  take  effect  from  and  after  its  publica- 
tion in  the  Muscatine  Journal  and  the  Wapello  Repub- 
lican, newspapers  published  in  Muscatine  and  Louisa 
counties,  and  in  the  Iowa  State  Register,  a  newspaper 
published  at  Des  Moines,  Iowa,  such  publications  to  be 
without  expense  to  the  state.'  ** 
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Under  the  authority  of  these  provisions  of  the  law, 
the  defendant  board  proceeded  to  reapportion  and  reas- 
sess the  costs  of  such  improvements,  taking  as  a  basis 
the  lands  which  in  the  prior  proceedings  had  been 
reported  as  benefited  by  such  improvement  or  construc- 
tion. The  proceedings  resulted  in  the  lands  of  the 
plaintiffs  being  assessed  with  amounts  varying  in  pro- 
portion to  the  adjudged  benefits  thereto.  The  district 
court  sustained  the  action  of  the  board,  and  the  record 
presents  a  number  of  interesting  and  important  ques- 
tions as  to  the  legality  of  the  proceedings  of  the  board 
on  constitutional  and  other  grounds. 

I.  To  a  proper  understanding  of  the  contentions  of 
counsel,  it  is  important  to  have  in  mind  that  in  the  pro- 
1.  coHBTiTu-  ceeding  prior  to  the  former  adjudication 
Si?ativi*2^t8:  between  these  parties  in  this  court  the 
JngUr^^  lands  claimed  to  be  benefited  by  the 
SfuSViSand  improvement  had  been  selected  under  the 
levee.  provisions  of  the  law  prior  to  the  curative 

act  in  question,  lists  or  schedules  thereof  had  been  pre- 
pared, and  the  levee  had  been  located  and  constructed. 
At  this  point  in  the  proceeding  the  action  of  the  board 
of  Muscatine  county  (defendant  herein)  was  by  this 
court  declared  void  for  want  of  jurisdiction,  because  of 
a  failure  to  file  in  the  office  of-  the  county  auditor  "a 
petition  signed  by  a  majority  of  persons  resident  in  the 
county  owning  lands  adjacent  to  such  iipprovements, 
setting  forth  the  necessity  for  the  same,  and  the  starting 
point,  route  and  termini. ^^  It  should  also  be  kept  in 
mind  that  the  curative  act,  in  providing  for  a  reappor- 
tionment and  a  reassessment  of  the  costs  of  the  construc- 
tion and  future  maintenance,  provides  that  the  board 
shall  take  as  the  basis  of  its  action  the  lists  or  schedules 
of  land  heretofore  assessed  by  them  for  said  levee,  and 
it  further  attempts  to  make  valid  the  act  of  the  board  in 
the  location  and  construction  of  the  levee.  In  other 
words,  the  legislature  undertook  to  make  valid  such  acts 
of  the  board  as  this  court  had  adjudged  to  be  void.  The 
position  of  appellants  is  succinctly  and  clearly  stated, 
and  we  quote  it  as  introductory  to  the  further  discussion 
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of  the  question:  "We  wish  our  position  to  be 
understood  in  this  matter,  and  we  now  explicitly  state 
that  all  irregularities  and  informalities  in  the  proceed- 
ings of  boards  of  supervisors,  where  they  have  obtained 
jurisdiction  of  the  subject-matter  of  such  proceedings, 
and  of  the  proper  persons,  may  be  cured  by  an  act  of  the 
general  assembly.  But  where  there  is  a  want  of  such 
jurisdiction,  and  their  acts  are  for  that  reason  void,  no 
curative  act  can  ever  reach  them."  It  cannot  be  ques- 
tioned that  in  this  case  the  legislature  has  run  counter 
to  the  proposition  thus  istated  by  counsel,  and  its  cqr- 
rectness  as  a  proposition  of  law  is  to  be  determined.  A 
concession  by  counsel,  further  on  in  the  argument, 
enables  us  to  come  at  once  to  the  point  in  question : 
"  We  know  it  is  contended,  and  will  be,  and  we  concede 
it  to  be  the  law,  that  if  the  thing  wanting  in  such  pro- 
ceedings, or  which  failed  to  be  done,  is  something  the 
legislature  might  have  dispensed  with  by  a  prior 
statute,  then  it  is  not  beyond  the  power  of  the  legisla- 
ture to  dispense  with  it  by  subsequent  statute." 
Accepting  this  as  the  law  ( and  its  correctness  could  not 
on  authority  be  questioned),  we  look  to  the  former 
decision  of  this  court  to  see  for  what  reason  the  prior 
acts  of  the  board  were  declared  void.  It  is  there  at  once 
seen  that  the  failure  of  jurisdiction  was  entirely  depend- 
ent upon  the  fact  that  "a  petition  was  not  filed  in  the 
office  of  the  county  auditor,  signed  by  a  majority  of  the 
persons,  residents  of  the  county,  owning  lands  adjacent 
to  the  improvement,  setting  forth  the  same,  and  the 
starting  point,  route  and  termini^  This  is  the  only 
ground  upon  which  the  court  denied  the  jurisdiction  of 
the  board,  and  it  is  fair  to  state  that,  with  such  a  peti- 
tion properly  filed,  jurisdiction  would  have  obtained. 

The  query  then  is,  could  the  legislature  have  dis- 
pensed with  that  requisite  to  the  jurisdiction  of  the 
board  in  the  first  instance  ? — that  is,  would  it  have  been 
competent  for  the  legislature,  in  the  enactment  of  the 
law  under  which  the  board  first  proceeded,  to  have  pro- 
vided that  without  such  petition  the  board  might 
determine  the  necessity  fot  the  improvement,  its  route 
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and  termini^  and  cause  lists  and  schedales  of  the  lands 
to  be  benefited  thereby  to  be  prepared,  and  thereafter, 
upon  a  prescribed  notice  to  owners  of  the  lands,  with 
opportunities  for  a  hearing  before  the  assessment,  and 
with  the  right  of  appeal,  could  the  board  take  such 
action  as  would  be  binding  upon  the  land -owners  ?  We 
are  not  without  adjudicated  cases  in  this  state  involving 
facts  so  similar  as  to  make  them  controlling.  The  case 
of  Boardman  v.  Beckwithy  18  Iowa,  292,  is  one.  By  a 
change  in  the  revenue  laws  of  the  state  there  was  no 
provision  whatever  for  a  levy  of  taxes  for  the  year  1868, 
but,  notwithstanding  their  want  of  authority,  an  assess- 
ment and  levy  were  made.  In  1860  the  legislature 
passed  an  act  legalizing  said  assessment  and  levy,  and 
authorized  the  collection  of  the  same  as  taxes  levied 
under  the  provisions  of  existing  laws.  See  Revision, 
1860,  p.  130.  The  case  involved  the  validity  of  the 
sale  of  lands  for  the  taxes  of  that  year,,  and  by  virtue 
of  the  legalizing  act  the  sale  was  sustained.  In  that 
case,  as  in  this,  much  stress  was  placed  upon  the  fact 
that  the  levy  of  the  tax  was  void,  and  the  opinion  in 
effect  concedes  the  illegality  of  the  levy,  but  it  clearly 
maintains  the  doctrine  that  it  was  competent  for  the 
legislature  to  make  valid  that  which  was  before  void. 
The  court  uses  this  languauge :  "That  it  is  competent 
to  thus  legislate  we  entertain  no  doubt.  The  power  of 
the  legislature  to  pass  acts  of  this  character,  conducive 
as  they  are  to  the  general  welfare,  and  based  upon  con- 
siderations of  controlling  public  necessity,  is,  in  our 
opinion,  undoubted."  As  to  the  levy  of  the  taxes  in 
1858  being  void,  see  Iowa  R.  H,  Land  Co.  v,  Soper^ 
89  Iowa,  112,  where,  in  commenting  thereon,  it  is  treated 
as  "utterly  void."  That  is  a  stronger  case  as  against 
appellants  than  the  one  at  bar,  as  in  this  case  the  acts 
brought  within  the  purview  of  the  curative  act  are  none 
of  them  prohibitive  of  the  right  of  the  land-owner  to  be 
heard  before  the  assessment  or  levy.  As  to  the  particu- 
lar acts  legalized,  none  of  them  are  of  such  a  character 
that  the  land-owners  would  have  a  legal  right  to  be 
heard.     They  were  merely  determinative  of  the  necessity 
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for  such  an  improvement,  the  locality,  and  the  listing 
of  lands  supposed  to  be  benefited  thereby.  The  case 
involves  no  question  of  damage  in  consequence  of  the 
location  of  the  levee,  and  the  only  interest  of  the  land- 
owner, as  distinct  from  matters  of*  public  concern,  is  his 
personal  liability  for  the  expense  of  construction.  In 
this  respect  the  curative  act  affords  an  opportunity  for 
a  hearing  before  an  assessment,  both  as  to  the  appor- 
tionment and  assessment,  and,  if  aggrieved  by  the 
decision  of  the  board,  there  is  the  right  to  appeal.  The 
adjudicated  cases  relative  to  local  public  improvements 
in  our  cities  and  towns,  so  far  as  applicable,  are  all  in 
harmony  with  such  an  exercise  of  power  by  the  legisla- 
ture, and  we  do  not  think  it  advisable  to  occupy  space 
with  their  citation. 

II.    It  is  urged  that  if  the  proceeding  is  sustained, 
it  amounts  to  the  taking  of  private  property  without 

just  compensation.  No  more  so  than  in  the 
'  MDfloatine  cascs  of  Other  imposition  of  taxes.  The 
compensation  la\^  for  such  an  improvement  can  only  be 
ppooerty:  justified  ou  the  theory  that  it  is  a  public 
necessity;  that  it  is  a  matter  of  police 
regulation,  affecting  the  health,  welfare  and  happiness 
of  the  people.  Whether  it  amounts  to  that  in  fact  is 
not  the  question.  The  legislature  may  and  does  provide 
for  the  settlement  of  such  questions  of  fact  by  proper 
agencies,  and  a  mistake  as  to  the  fact  no  more  renders 
the  tax  imposed  for  its  purpose  the  taking  of  property 
without  compensation  than  does  the  imposition  of  other 
taxes  for  special  purposes  which  may  afterwards  prove 
fruitless.  In  this  connection  we  are  referred  to  the  case 
of  Oatch  V.  City  of  Des  Moines^  63  Iowa,  718.  In  that 
case  the  defendant  city  had  by  resolution  provided  for 
the  construction  of  a  system  of  sewers,  and  that  the 
cost  should  be  assessed  upon  the  adjacent  property  pro 
rata.  The  assessment  of  this  pro  rata  share  was  made 
without  notice  to  the  property- owner,  and  in  that  respect 
it  was  adjudged  illegal.  There  is  no  holding  in  the  case 
that  the  adoption  of  the  resolution  to  make  the  improve- 
ment and  to  burden  the  adjacent  property  with  the  costs 
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thereof  was  not  legal,  but  before  the  burden  should 
attach  by  way  of  assessment  there  should  be  an  oppor- 
tunity for  hearing  upon  notice.  This  opportunity  is 
clearly  and  fully  given  in  the  case  at  bar,  the  curative 
act  fixing  the  time  and  place  of  which  all  must  take 
notice. 

III.    The  curative  act  is  assailed  as  being  obnoxious 
to  section  30,  article  ^,  of  the  constitution,  in  that  it  is  a 

3 . .      local  or  special  law.     We  regard  this  as  the 

8pec\ai°effU°^  most   doubtful    questiou    involved  in  the 
lation.  entire    consideration    of    the    case.      The 

provision  of  the  constitution  is  as  follows:  ''The 
general  assembly  shall  not  pass  local  or  special  laws  in 
the  following  cases :  For  the  assessment  and  collection 
of  taxes  for  state,  county  or  road  purposes.  *  *  * 
In  all  the  cases  above  enumerated,  and  in  all  other 
cases  where  the  general  law  can  be  made  applicable,  all 
laws  shall  be  general  and  of  uniform  operation  through- 
out the  state."  It  cannot  be  questioned  that  the  cura- 
tive act  is  both  local  and  special  in  its  application.  Its 
whole  tenor  and  bearing  are  to  that  end.  It  is  in  aid  of 
a  particular  and  a  local  enterprise.  It  can  only  be  sus- 
tained upon  the  theory  that  a  general  law  cannot  be 
made  applicable.  Counsel  for  appellants,  in  argument, 
ingeniously,  by  way  of  illustration,  attempt  to  show 
that  a  general  law  would  reach  the  object.  If  the  mere 
wording  of  the  law,  without  regard  to  legislative  pur- 
pose, is  to  be  the  guide  for  constitutional  interpretation, 
we  have  no  doubt  that  it  could  be  effected.  But  was 
such  the  intention  of  the  f ramers  of  the  constitution  1 
To  so  hold  is  to  place  ourselves  in  harmony  with  the 
often  repeated  attempts  at  legislative  evasion,  when 
confronted  by  constitutional  law,  which  we  have  no 
desire  to  do.  It  would  be  difficult  to  conceive  a  state  of 
facts  that  could  not  be  brought  within  the  provisions  of 
a  general  law,  with  such  a  construction.  No  such  pur- 
pose was  intended  by  the  constitutional  enactment,  but, 
on  the  contrary,  it  presumes  conditions  under  which 
general  laws  are  not  applicable,  and  special  or  local 
laws  are  designed.     While  the  legislature  might  recite 
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the  particular  facts  as  to  the  *' island  levee,"  including 
acts  done  or  omitted,  and  then  provide  that  whenever 
such  a  state  of  facts  should  exist  certain  results  will 
follow,  it  would  be  done  with  a  view  solely  to  eflfect  a 
local  and  special  purpose.  The  fact  that  the  legislature 
framed  the  act  in  question  as  it  did  is  evidence  of  its 
design,  and  that  it  believed  that  the  general  law  could 
not  be  made  applicable ;  and  we  are  not  justified  in  dis- 
turbing its  acts  on  constitutional  grounds,  except  where 
the  infraction  is  clear,  palpable  and  plainly  inconsistent. 
Morrison  v.  Springer^  16  Iowa,  304 ;  Stewart  v.  Boards 
30  Iowa,  9,  and  cases  there  cited.  By  the  curative  act 
it  was  not  only  the  purpose  to  provide  for  the  assess- 
ment and  payment  for  the  improvement,  but  the  validity 
of  the  location  was  questioned;  and  a  principal  purpose 
of  the  act  was  to  legalize  that,  and  constitute  it  a  public 
improvement.  Its  accomplishment  under  general  legis- 
lation would  be  very  difficult,  if  not  impossible.  The 
line  or  route  of  the  levee  did  not  conform  to  the 
original  plan  as  a  whole,  and  an  effort  to  legalize  it  by 
general  legislation  would  have  involved  a  minuteness  of 
description  inconsistent  with  any  other  like  state  of 
facts,  and  we  may  here  dispose  of  the  question  on  the 
theory,  at  least,  that  the  act  is  not  so  clearly  obnoxious 
to  constitutional  requirements  as  to  justify  an  interfer- 
ence by  us. 

IV.     It  is  urged  that  the  curative  act  is  vulnerable 
to  the  provision  of   the  constitution  that   "every  act 

,  . .       shall  embrace  but  one  subject,  which  shall 

— :  title.  be  expressed  in  the  title;"  and  the  argu- 
ment extends  not  only  to  the  curative  act,  but  to  the 
prior  acts  forming  a  basis  for  the  proceeding  to  construct 
the  levee.  We  think  it  unnecessary  to  look  beyond  the 
curative  act  itself.  Whatever  may  be  true  as  to  former 
acts,  the  curative  act  seems  sufficient.  The  title  of  the 
act  is  "An  act  to  legalize  the  proceedings  of  the  boards  of 
supervisors  of  Muscatine  and  Louisa  counties  in  locating 
and  constructing  a  levee  on  Muscatine  island,  in  said 
counties, and  to  provide  for  an  assessment  of  the  costs 
thereof  on  the  lands  benefited  thereby."     The  argument 
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proceeds  npon  the  theory  that  legalizing  the  proceedings 
of  the  board  is  one  subject,  and  providing  for  an  assess- 
ment on  the  lands  is  another.  It  is  not  different  in  principle 
from  a  law  entitled  ''An  act  to  provide  for  the  construc- 
tion of  an  asylum,  and  to  provide  means  of  payment 
therefor."  The  one  as  clearly  embraces  two  subjects  as 
the  other,  but  neither  is  objectionable  from  a  constitu- 
tional standpoint.  The  constitutional  language  is: 
'•Every  act  shall  embrace  but  one  subject,  and  matters 
properly  connected  therewith."  It  cannot  be  claimed 
that  in  the  construction  of  a  public  improvement  the 
payment  is  not  a  matter  properly  connected  therewith, 
and  it  cannot  be  a  matter  of  valid  objection  that  both 
are  expressed  in  the  title  of  an  act  providing  for  the 
construction.  The  curative  act  is  a  remedy  for  any  such 
defects  existing  prior  thereto,  if  they  did  exist,  and  its 
title  is  not  open  to  the  objection  urged. 

V.     At  the  trial  in  the  district  court  there  was  a 
demurrer  to  the  petition,  which  was  overruled,  after 

which  the  defendants  made  a  return  to  the 
'  cession:  con-  writ,    as    required    by   its  terras.     At  the 

trary  ralinffs :  ■'' 

which  con-  further  hearing  there  was  a  change  in  the 
personnel  of  the  court,  and  it  is  urged  that 
the  issues  presented  by  the  return  were  the  same  as 
those  arising  on  the  demurrer  to  the  petition,  and  that 
there  was  a  read  judication  thereof  against  the  objection 
of  appellants,  and  its  correctness  is  urged  for  our  consid- 
eration. We  think  the  change  of  judges  makes  no  differ- 
ence. It  is  the  same  court.  We  are  not  prepared  to 
hold  that  if,  during  the  trial  of  the  issues  of  an  action,  a 
court  becomes  convinced  of  an  error  he  may  not  correct  it. 
It  would  be  a  serious  impediment  to  a  fair  and  speedy 
disposition  of  causes  if  such  a  rule  was  to  obtain.  If, 
on  the  trial  of  the  issues  presented  by  the  return,  ques- 
tions legitimately  arose  involved  in  the  issues  presented 
by  the  demurrer,  it  was  the  duty  of  the  court  to  pass  upon 
them,  and  in  so  doing  it  was  not  required  to  follow  the 
ruling  on  the  demurrer  as  against  its  convictions.  With 
the  proper  steps  taken  to  guard  the  record,  it  is  diffi- 
cult to  see  how  questions  should  thus  arise,  and  yet^ 
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perhaps,  they  may.  It  is  understood  that  the  question 
arose  in  this  case  from  the  rulings  of  different  judges, 
and  different  views  as  to  the  law.  It  was  certainly  the 
duty  of  the  defendants,  after  the  ruling  on  the  demurrer 
to  the  petition,  to  make  a  return  of  the  facts,  as  such 
was  the  requirement  of  the  writ.  If  it  stated  facts  in 
exact  harmony  with  the  averments  of  the  petition,  as  is 
claimed  in  this  case  by  appellants,  there  would  then  be 
no  question  of  fact,  and  the  law  as  applicable  to  the 
petition  must  govern.  If  in  that  case  the  court  should 
hold  at  variance  with  the  holding  on  the  demurrer,  we 
think  the  last  ruling  must  be  the  controlling  one  in  that 
court.  In  this  case,  it  seems,  other  issues  were  made, 
as  testimony  was  taken,  and  we  think  the  holding  above 
indicated  must  govern.  The  peculiarities  of  this  case 
may  distinguish  it  from  the  others  of  more  common 
practice. 

VI.  It  is  urged  with  much  earnestness  that  the 
prior  suit  in  this  court  between  these  parties  constitutes 
6.  PowniB  ad-     ^  ^^^  ^  ^^y  proceedings  under  the  curative 

no^bar^to'pro-  ^^*  ^^^  *^®  assessmeut  and  collection  of 
d«1)u5tS?e  these  taxes,  on  the  ground  that  by  such 
^^'  adjudication  the  assessment  and  levy  thereof 

were  declared  void.  The  taxes  in  the  former  suit  were 
avoided  on  the  ground  that  there  had  been  no  legal 
assessment  or  levy.  The  object  of  the  curative  act  was  to 
create  an  obligation  on  the  part  of  those  who  had  been 
benefited  by  the  improvement  to  pay  therefor.  The  act 
makes  direct  reference  to  the  adjudication,  and  provides 
for  a  reapportionment  and  reassessment  with  a  view  to 
a  redetermination  of  the  question  of  liability.  We 
think  it  was  competent  for  the  legislature  to  so  provide. 
The  authority  of  the  legislature  to  provide  for  new 
trials  or  the  re-examination  of  issues  is  not  questioned. 
The  former  trial  determined  no  vested  interest  or  right, 
and  is  in  no  sense  a  bar  to  the  proceeding  under  the  new 
law. 

VII.  Quite  a  number  of  questions  have  been  urged, 
not  referred  to  in  this  opinion,  but  we  have  endeavored 
to  discuss  the  principal  ones,  and  with  the  space  already 
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devoted  we  must  content  ourselves  by  saying  that  the 
questions  have  received  consideration,  and  we  think  none 
of  them  are  fatal  to  the  judgment.  Some  of  the  ques- 
tions argued — with  regard  to  errors  and  irregularities  in 
the  proceedings  of  the  board — ^are  not  questions  for 
review  in  this  proceeding.  The  remedy  in  such  cases  is 
by  appeal  from  the  action  of  the  board.  The  judgment 
of  the  district  court  is  Affibh ed. 
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Evans  v.  Phelps. 

District  Court:  jurisdiction  :  oausbs  tranbfbbbbd  bt  oovsest 
FROM  JUSTICES'  COURTS.  There  is  no  provision  in  the  statutes,  and 
therefore  no  warrant  for  the  transfer  to  the  district  court  of  causes 
begun  in  justices*  courts,  except  by  appeal;  and  the  district  court 
has  no  jurisdiction  to  entertain  such  a  cause  transferred  to  it  by 
consent,  but  should  dismiss  it  upon  motion  of  one  of  the  consenting 
parties. 

Appeal  from  Mahaska  District  Court — Hok.  David 

Ryan,  Judge. 

Piled,  May  18,  1889. 

This  suit  was  originally  commenced  before  the 
mayor  of  the  city  of  Oskaloosa.  The  venue  of  the  action 
was  changed  to  a  justice  of  the  peace,  where  there  were 
two  trials  by  jury,  in  both  of  which  the  jury  failed  to 
agree  upon  a  verdict.  Thereupon  the  counsel  for  the 
parties  entered  into  an  agreement  to  transfer  the  cause 
to  the  district  court  for  trial.  The  cause  was  docketed 
in  the  district  court,  and  the  defendant  moved  the  court 
to  dismiss  it,  upon  the  ground  that  the  transfer  of  the 
cause  was  unauthorized  by  law,  and  conferred  no  juris- 
diction on  the  district  court.  The  motion  to  dismiss  was 
sustained,  and  plaintiff  appeals. 

James  A,  Hice^  for  appellant. 

Blanchard  <fe  Preston  and  HasTcell  &  Greets  for 
appellee. 
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RoTHROCK,  J. — The  action  was  npon  an  account  for 
money  received.  The  amount  in  controversy  was  fifty 
dollars,  and  the  appeal  comes  to  us  upon  a  certificate 
of  the  trial  judge,  in  which  the  question  for  determina- 
tion is,  in  substance,  whether  the  agreement  to  transfer 
the  cause  to  the  district  court  for  trial  was  binding  on 
the  defendant,  and  whether  the  stipulation  invested  the 
court  with  jurisdiction  of  the  cause.  It  is  provided  by 
section  3575  of  the  Code,  that  any  person  aggrieved  by 
the  final  judgment  of  a  justice  of  the  peace  may  appeal 
therefrom.  The  jurisdiction  of  our  courts  is  prescribed 
by  statute,  and  there  is  no  provision  made  for  the  trans- 
fer of  actions  of  this  kind  from  a  justice  of  the  peace  to 
the  district  court.  On  the  contrary,  the  statute  contem- 
plates that  a  cause  of  this  character,  once  commenced 
before  a  justice  of  the  peace,  shall  proceed  to  a  final 
determination,  and  the  only  provision  made  for  trans- 
ferring it  to  the  district  court  is  by  appeal.  The  plain- 
tiff may,  of  course,  dismiss  his  action  and  commence  it 
anew  in  any  other  court  having  jurisdiction.  The 
question  presented  in  this  case  has  not  been  heretofore 
determined  by  this  court.  We  reach  the  conclusion 
that  the  district  court  did  not  have  jurisdiction  of  the 
cause,  for  the  reason  that  the  transfer  does  not  appear 
to  be  authorized  by  any  provision  of  the  statute.  It  is 
not  allowable  under  the  practice  act  prescribed  for 
justices  of  the  peace,  nor  by  any  provision  of  the  statute 
for  change  of  place  of  trial  from  one  court  to  another. 
The  disposition  of  the  case  renders  it  unnecessary  to 
determine  the  questions  presented  by  appellee  upon 
motions  to  dismiss  the  appeaL 

Affirmed. 
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Banks  and  Banking :  applioation  of  deposit  on  notb  of  depos- 
itor :  iNSTBUonoN.  Plaintiffs,  who  were  bankers,  sued  defendant, 
a  depositor,  for  an  amount  alleged  to  be  due  on  an  overdraft,  and 
thej  alleged,  among  other  things,  that  they  applied  a  portion  of 
defendant's  deposit,  at  his  request,  in  payment  of  a  balance  due  on 
his  note  held  by  them.  On  this  issue  the  court  so  instructed  the 
jury  that  they  would  infer  that  plaintiffs  had  no  right  to  apply  the 
deposit  on  the  note  unless  defendant  had  so  requested  it,  as  alleged 
in  plaintiffs'  petition.  Held  error,  because  they  had  such  right 
without  any  request  on  his  part,  and  the  allegation  of  a  request 
was  supei'fluous  and  not  necessary  to  be  proved. 

Appeal  from  jPVanJclin  District  Court. — Hok.  John  L. 

Stevens,  Jndge. 


Filed,  May  18,  1889. 

The  plaintiffs  are  bankers,  and  they  brought  this 
action  to  recover  of  the  defendant,  who  deposited  money 
in  their  bank,  an  amount  claimed  to  be  due  on  an  over- 
draft. The  defendant  denied  that  he  at  any  time 
received  from  the  plaintiffs  more  than  he  had  deposited, 
and  claims  that  the  plaintiffs  did  not  pay  to  him  the  full 
amount  of  his  deposits,  and  he  claimed  a  judgment 
against  the  plaintiffs.  There  was  a  trial  by  jury  which 
resulted  in  a  verdict  and  judgment  for  the  .  defendant. 
Plaintiffs  appeal. 

ffemenway  &  Orundy^  for  appellants. 

J.  W.  Lake^  for  appellee. 

EoTHROOK,  J. — It  is  conceded  that  the  defendant 
deposited  with  the  plaintiffs  the  sum  of  one  thousand 
dollars  on  the  thirty-first  day  of  May,  1881.  The 
defendant  claimed  that  he  made  a  further  deposit  of 
two  hundred  dollars  with  the  plaintiffs  on  the  twenty- 
second  day  of  November,  1880.     This  is  denied  by  the 
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plaintiffs.  If  the  claim  of  the  defendant  is  correct,  the 
aggregate  amount  of  the  deposits  was  twelve  hundred 
dollars.  It  appears  that,  before  any  deposit  was  made 
by  the  defendant,  the  plaintiffs  held  his  promissory  note 
for  several  hundred  dollars;  and  the  plaintiffs  aver  that, 
of  the  one  thousand  dollars  deposited,  the  plaintiffs,  at  the 
request  of  the  defendant,  applied  of  the  deposit  the  sum 
of  $177.75  as  a  balance  due  on  his  note.  The  defendant 
denied  that  he  made  any  such  request,  and  averred  that, 
if  any  such  sum  wa^s  applied  on  said  note,  it  was  wrong- 
ful and  without  the  consent  of  the  defendant. 

There  were  but  two  questions  submitted  to  the  jury 
— First,  whether  the  defendant  deposited  with  the  plain- 
tiff the  sum  of  two  hundred  dollars  on  or  about  the 
twenty-second  of  November,  1880;  and,  second^  did  the 
plaintiffs,  at  the  request  and  by  the  direction  of  the 
defendant,  apply  $177.75  of  his  deposit  in  payment  of 
the  balance  due  on  his  note  1  If  the  two-hundred  dol- 
lar deposit  was  made,  the  plaintiffs  are  indebted  to 
defendant  in  the  sum  of  $106.80.  If  it  was  not  made, 
the  defendant  is  indebted  to  plaintiffs  in  the  sum  of 
$93.20,  and  interest.  The  court  among  other  instruc- 
tions charged  the  jury  as  follows :  ''(7)  I  hand  you  three 
forms  of  verdict.  If  you  find  plaintiffs  entitled  to 
recover  of  defendant,  you  will  determine  the  amount, 
including  interest,  and  insert  the  same  in  the  first  form 
of  verdict.  If  you  find  that  plaintiffs  are  not  entitled  to 
recover,  but  that  defendant  is  entitled  to  recover  of 
plaintiffs  on  his  counter-claim,  you  will  insert  amount 
in  second  form  of  verdict.  And  if  you  find  that  plaintiffs 
are  not  entitled  to  recover,  and  defendant  is  not  entitled 
to  recover  anything  on  his  counter-claim,  then  your  ver- 
dict should  be  for  the  defendant,  and  yoij  should  use  the 
third  form  of  verdict,  which  contains  no  blank, — ^is  for 
defendant  simply :  'No.  1.     We,  the  jury,  find  for  the 

plaintiffs,  and  assess  their  recovery  at  $ .'     'No.  2. 

We,  the  jury,  find  for  the  defendant,  and  assess  his 

recovery  at  $ .'     'No.  3.     We,  the  jury,  find  for  the 

defendant.'  '*      The  jury  returned  the  third  form  of 

Vol.  77—34 
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verdict.  This  was  a  finding  that  the  defendant  was  not 
entitled  to  recover  on  his  counter-claim,  and  that  he  did 
not  deposit  the  two-hundred  dollar  item.  It  was  also  a 
finding  that  the  plaintiffs  did  not,  at  the  request  and  by 
the  direction  of  defendant,  apply  $177.75  in  payment  of 
the  balance  due  on  the  note. 

Upon  the  question  as  to  the  application  of  the 
money  to  the  payment  of  the  note  the  jury  were 
instructed  as  follows :  '  *If  you  find  from  the  evidence 
that  defendant,  at  the  time  he  deposited  the  thousand 
dollars,  was  owing  plaintiffs  a  balance  of  $177.76  on  the 
note  mentioned,  and  requested  or  directed  plaintiffs  to 
apply  said  amount  on  said  note  and  charge  to  his  account; 
and,  also,  that  plaintiffs  did  so  apply  said  sum,  and 
defendant  has  thereby  received  to  his  use  a  larger 
amount  than  he  had  deposited,  which  sum  is  still  due 
and  owing, — plaintiffs  are  entitled  to  recover  such 
amount,  with  interest  at  six  per  cent,  from  June  4, 1883. 
But,  if  you  find  that  plaintiffs  have  failed  to  establish 
such  a  state  of  facts,  they  are  not  entitled  to  recover; 
and  your  verdict  should  be  for  defendant." 

This  instruction,  and  others  of  like  import,  are 
claimed  to  be  erroneous,  because  the  court  did  not  define 
what  state  of  facts  would  amount  to  a  request  and  direc- 
tion to  apply  the  money  to  the  payment  of  the  balance  due 
on  the  note.  We  think  that,  under  the  facts  of  the  case, 
the  instructions  should  have  been  more  explicit  upon 
this  question.  It  was  wholly  immaterial  whether  there 
was  an  express  request  or  direction  to  so  apply  the 
money.  It  is  true  the  plaintiffs,  by  their  petition, 
averred  a  request,  a^d  the  court,  in  the  instructions, 
followed  the  petition.  But  a  party  is  not  required  to 
prove  the  unnecessary  averments  of  a  pleading-  All  that 
is  required  is  proof  sufficient  to  establish  the  cause  of 
action  or  defense;  and  it  was  wholly  immaterial  whether 
the  defendant  expressly  requested  the  application  or 
not.  If  the  defendant  was  indebted  to  the  plaintiffs  on 
the  note,  and  plaintiffs  applied  one  debt  in  liquidation 
of  the  other,  the  defendant  has  no  right  to  complain 
and  repudiate  the  application  of  the  money  because 
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he  did  not  request  it.  There  is  nothing  mysterious 
about  a  bank  account.  It  is  subject  to  the  rules  apply- 
ing to  debtor  and  creditor  the  same  as  any  other  account; 
and  we  think  that  the  instruction  as  to  this  third  form 
of  verdict — which  the  jury  adopted— was  not  proper  in 
this  case.  The  theory  upon  which  the  verdict  is  founded 
is  that  the  two  hundred  dollars  were  not  deposited,  and 
that  the  plaintiffs  were  not  entitled  to  recover,  not 
because  the  $177.75  was  not  applied  on  the  note,  but  that 
it  was  not  so  applied  at  the  express  request  and 
direction  of  the  defendant.  Keveesed. 
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1.  Intoxioating  Liduors :  laws  of  1886,  chapter  66 :  application 
TO  PENDING  SUITS.  Chapter  66,  I^aws  of  1886,  providing  that  in 
actions  to  abate  liquor  nuisances  "evidence  of  the  general  reputa- 
tion of  the  place  designated  in  the  petition  shall  be  admissible  for 
the  purpose  of  proving  the  existence  of  such  nuisance,  and,  if  suc- 
cessful in  the  action,  the  plaintiff  shall  be  entitled  to  an  attorney's 
fee  of  not  less  than  twenty-five  dollars,  to  be  taxed  and  collected 
as  costs  against  the  defendant,*'  held  applicable  to  suits  pending 
when  the  law  was  enacted.  (Ck>mpare  McLane  v,  Bonn,  70  Iowa, 
752;  Drake  v.  Jordan,  78  Iowa,  707.) 

2.  Evidence:  admissions  in  answer.  A  paragraph  in  an  answer 
which  is  an  independent  and  distinct  admission  of  material  matters 
in  the  petition  is  admissible  in  evidence  for  plaintiff,  where  defend- 
ant introduces  the  rest  of  the  answer. 

8.  Liquor  Nuisance :  attobnby's  fees  :  amount  of  :  in  appellate 
C0X7BTS.  Under  chapter  66,  Laws  of  1886,  the  plaintiff,  if  success- 
ful in  an  action  to  abate  a  liquor  nuisance,  is  entitled  to  recover  such 
attorney's  fees  as  may  be  reasonable  for  the  service  necessarily  ren- 
dered, in  whatever  court,  not  less  than  twenty-five  dollars.  In 
this  case  which  was  begun  in  the  district  court,  removed  to  the 
federal  court,'appealed  to  the  supreme  court  of  the  United  States, 
and  remanded  to  the  district  court  where  it  was  instituted,  held 
that  an  attorney's  fee  of  three  hundred  and  fifty  dollars  was  not 
unreasonable  and  should  have  been  allowed  upon  the  evidence. 

4.  Judgment :  agreement  to  enter  in  vacation.  Where  the  parties 
consented  that  judgment  should  be  entered  in  vacation  as  of  the 
last  day  of  the  preceding  term,  but  it  was  entered  a  few  days  after 
the  opening  of  the  next  term,  held  that  this  was  not  prejudicial  to 
defendant,  and  was  no  ground  for  reversal. 
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5.  Liquor  Nnlsanoe :  error  in  REFusma  injunction.  Where  in  an 
action  to  enjoin  a  liquor  nuisance  the  findings  of  the  court,  sus- 
tained by  the  evidence,  fully  warranted  a  permanent  injunction, 
it  was  reversible  error  not  to  grant  it. 

Appeal  from  Dubuque  District  Court. — Hon.  C.   P. 

CouoH,  Judge. 

Piled,  May  18,  1889. 

AoTiON  to  declare  a  certain  place  a  nnisance^  to 
abate  the  same,  and  for  perpetual  injunction,  upon  alle- 
gations that  the  same  was  being  kept  for  the  unlawful 
keeping  and  selling  of  intoxicating  liquors.  The  case 
was  instituted  on  the  fourth  day  of  September,  1884,  in 
the  district  court  of  Dubuque  county,  and  removed  to 
the  federal  court,  taken  on  appeal  to  the  supreme  court 
of  the  United  States,  and  remanded  to  the  district  court 
of  Dubuque  county  (7  Sup.  Ct.  Rep.  1373),  February, 
1887,  in  which  court  it  was  tried  before  Hon.  C.  P. 
Couch,  Judge,  at  the  October  term,  1887,  and  taken 
under  advisement,  parties  agreeing  that  decision  might 
be  made  in  vacation  as  of  the  last  day  of  said  October 
term.  On  the  ninth  day  of  February,  1888,  said  court 
then  being  in  session,  Hon.  J.  J.  Key,  judge  presiding, 
a  judgment  entry  was  sent  by  Judge  CouoH  from 
Waterloo  to  the  clerk  of  the  court  to  be  made  in  said 
cause,  and  the  same  waa  entered  of  record.  On  the  trial 
the  plaintiff  introduced  S.  P.  Adams  as  a  witness,  who 
testified  that  he  knew  the  reputation  of  the  defendant's 
place  to  be  that  of  a  place  where  intoxicating  liquors 
were  sold  and  kept  for  sale,  and  also  as  to  the  value  of 
his  services  as  attorney  for  the  plaintiff,  and  as  to  the 
amount  paid  by  him  to  attorneys  in  Washington  who 
appeared  for  plaintiff  in  the  supreme  court.  Plaintiff 
also  offered  the  third  paragraph  of  defendant's  answer. 
All  of  this  testimony  was  admitted  subject  to  defend- 
ant's objection,  and  the  admission  of  the  same  is 
assigned  by  defendant  as  error,  with  the  further  assign- 
ment that  the  court  erred  in  allowing  an  attorney's  fee 
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of  one  hundred  dollars,  and  that  the  decree  was  errone- 
ously entered,  there  being  no  authority  to  enter  the 
same,  under  the  stipulations,  after  another  term  of  court 
had  commenced,  and  that  the  finding  should  have  been 
for  defendant.  The  plaintiff  assigns  as  error  that  the 
court  erred  in  allowing  only  one  hundred  dollars  attor- 
ney's fee,  and  in  failing  to  grant  an  injunction  as  prayed 
in  plaintiff's  petition. 

8.  P.  AdamSj  for  plaintiff. 

Fouke  &  Lyon  and  McCeney  &  0^ Donnelly  for 
defendant. 

Given,  C.  J. — I.    This  action  was  instituted  under 
the  provisions  of  chapter  143,  Acts  of  Twentieth  General 
1.  iNToxioATDTo  ^ssembly.     Before  trial,  chapter  66,  Laws  of 
S?i^/cbSS^  Twenty-first  General  Assembly,  took  effect, 
cati?n  to        wherein  it  is  provided  that  '*  evidence  of  the 
pending  suita.  general  reputation  of  the  place  designated 
in  the  petition  shall  be  admissible  for  the  purpose  of 
proving  the  existence  of  such  nuisance,  and,  if  success- 
ful in  the  action,  the  plaintiff  shall  be  entitled  to  an 
attorney's  fee  of  not  less  than  twenty-five  dollars,  to  be 
taxed  and  collected  as  costs  against  the  defendant." 

It  is  claimed  in  behalf  of  appellant  that  these  pro- 
visions do  not  apply  to  this  case,  because  it  was  pending 
at  the  time  of  the  passage  of  the  act.  The  opinions  of 
this  court  as  announced  in  McLane  v.  Bonny  70  Iowa, 
752,  and  Drake  v.  Jordany  73  Iowa,  707,  are  a  sufficient 
answer  to  this  position.  We  see  no  reason  for  modifying 
or  changing  those  opinions;  hence  there  was  no  error  in 
admitting  evidence  as  to  the  reputation  of  the  place  nor 
as  to  the  value  of  the  attorney' s  services. 

II.  The  third  paragraph  of  the  defendant's  answer 
is  an  independent  and  distinct  admission  of  material 

matters  in  the  petition,  and  was  properly 
'  admission's  In  admitted  iu  evidence.     No  prejudice  could 

Answer 

result  from  admitting  it,  as  the  defendant 
introduced  the  other  part  of  the  answer. 
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III.  As  already  stated,  there  was  no  error  in 
admitting  testimony  as  to  the  amount  of  attorney's  fee. 
8.  LiQuoB  Chapter  66,   Acts  of  Twenty-first  General 

Iti^epB  Assembly,  being  applicjable,  the  plaintiflP 
offin^Spef*  ^'^^  entitled  to  such  attorney' s  fees  as  might 
lateoourtB.     ^ye   reasonable  for  the  service   necessarily 

rendered  in  the  case,  in  whatever  court  not  less  than 

twenty -five  dollars. 

IV.  Section  183,  Code,  provides,  ''with  consent  of 
parties,  action  *    *    *  may  be  taken  under  advisement 

4.  judombht:      ^^7  *^®    Judges,    decided   and    entered   on 
;«r«j^®°*i?  record  in  vacation,  6t  at  the  next  term." 

enter  In  vaca-  ' 

tion.  rphe  consent  of  the  parties  was  that  decision 

was  to  be  made  in  vacation,  as  of  the  last  day  of  the 
October  term.  We  fail  to  see  wherein  the  defendant 
could  be  prejudiced  by  the  judge  withholding  the  decis- 
ion for  a  few  days  beyond  the  vacation,  and  conclude 
that  if  it  were  error  to  do  so,  it  was  without  prejudice. 
Y.  The  plaintiff  assigns  as  error  the  refusal  of  the 
court  to  allow  a  permanent  injunction.    The  findings  of 

the  court  as  shown  in  the  decree  are  fully 
^'  nuiSmoe:       Sustained  by  the  evidence,  and  warranted 

refusin'lr         the  granting  of  a  permanent  injunction.    We 

injunction.  °  x.      xx  x  •     •  x_- 

see  no  reason  why  the  permanent  injunction 
was  not  granted. 

VI.  The  plaintiflE  also  assigns  as  error  the  refusal 
of  the  court  to  allow  more  than  one  hundred  dollars 

attorney's  fee.    The  only  testimony  as  to  the 

bi?8."°"™'  "^^1^^  ^^  ^^®  attorney's  service  rendered  was 

by  the  attorney  himself,   who  stated  the 

services  to  be  worth  three  hundred  and  fifty  dollars, 

which,  in  view  of  the  various  courts  into  which  the  case 

has  been  carried,  we  think  is  quite  reasonable. 

The  decree  of  the  district  court  is  affirmed  on  the 
defendant's  appeal,  and  reversed  on  the  plaintiflf's 
appeal,  and  decree  will  be  entered  in  this  court  granting 
permanent  injunction  as  prayed,  and  for  costs,  including 
an  attorney's  fee  of  three  hundred  and  fifty  dollars.  On 
defendant's  appeal  the  case  is  affirmed,  and  upon  plain- 
tiff '  6  appeal  is  Kevebsed. 
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The  Cedar  Rapids,  Iowa  Falls  akd  Northwestern 
Railway  Company  v.  Cowan  et  al. 

1.  Instructions :  no  evidence  :  ihm^terial  question.  The  court 
properly  refused  in  this  case  to  allow  the  jury  to  pass  on  the  ques- 
tion of  agency,  because  there  was  no  evidence  tending  to  establish 
the  alleged  agency,  and  under  the  evidence  the  question  was 
immaterial. 

2.  County  Treasurer :  failube  to  pat  railroad  tax  :  liability. 
Where  a  county  treasurer  failed  during  his  term  of  office  to  pay 
over  on  demand  to  a  railroad  company  the  taxes  voted  to  the  com- 
pany, and  which  he  had  collected,  and  he  did  not  turn  over  the 
money  to  his  successor,  and  it  was  never  passed  to  the  credit  of  the 
county  nor  used  for  its  benefit,  neither  his  successor  nor  the 
county  was  liable  therefor,  but  his  failure  was  a  breach  of  his  offi- 
cial bond,  for  which  he  and  his  stureties  were  liable.  (See  opinion 
for  citations.) 

8.  Procedure :  jttry  trial  :  remark  of  court  as  to  effect  of 
EVIDENCE.  In  sustaining  an  objection  to  an  inquiry  into  matters 
contained  in  a  stipulation  in  another  case,  and  introduced  in  evi- 
dence in  this,  the  court  said  in  the  presence  of,  but  not  to,  the  jury : 
'*  I  shall  hold  that  by  that  stipulation  defendants  acknowledged 
that  there  was  twelve  hundred  dollars  and  interest  due  the  said 
railroad  company  [plaintiff  herein]  that  has  not  been  paid."  The 
charge  of  the  court  fairly  submitted  to  the  jury  the  question  of 
indebtedness,  and  there  was  no  real  conflict  in  the  evidence  as  to 
the  fact  that  the  amount  named  was  due  the  plaintiff.  Held — 
against  the  objection  that  the  remark  was  in  ^substance  an  instruc- 
tion as  to  the  effect  of  the  evidence,  and  unduly  affected  the 
verdict — that  under  the  circumstances  it  could  have  worked  no 
prejudice  to  defendants.    ( Compare  Hall  v.  Carter,  74  Iowa,  868.) 

4.  County  Treasurer :  bond  of  :  who  mat  sue  on.  The  bond  of  a 
county  treasurer  was  conditioned  that  he  "  shall  promptly  pay  over 
to  the  person  or  officer  entitled  thereto  all  money  which  shall  come 
into  his  hands  by  virtue  of  the  said  office,  and  shall  promptly 
account  for  all  balances  of  money  remaining  in  his  hands  at  the 
termination  of  his  office.'*  The  county  was  the  obligee  in  the  bond. 
The  treasurer  collected  taxes  voted  in  aid  of  a  railroad  company, 
and  neither  paid  them  over  to  the  company,  when  demanded, 
during  his  term  of  office,  nor  turned  them  over  to  his  successor. 
Held  that  the  company  was  the  proper  party  to  bring  an  action  on 
the  bond  for  his  defalcation,  under  Code,  section  2552.  (State  v. 
Henderson,  40  Iowa,  422,  diatinguished,) 
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Appeal  from  Hardin  District  Court.  —  Hon.  J.  H. 

Henderson,  Judge. 

Piled,  Mat  18,  1889. 

Action  on  the  official  bond  of  P.  J.  Cowan,  to 
recover  an  amount  of  money  collected  by  him  as  treas- 
urer of  Hardin  county,  and  alleged  to  have  been  appro- 
priated to  his  own  use.  There  was  a  trial  by  jury,  and 
a  verdict  and  judgment  for  plaintiff.  The  defendants 
appeal. 

Oeo.  W.  Ward^  for  appellants. 

Albrook  <fe  Hardin  and  0.  E.  AlhrooJc^  for  appellee. 

Robinson,  J. — Defendant  P.  J.  Cowan  was  treas- 
urer of  Hardin  county  for  the  term  of  two  years,  com- 
mencing in  January,  1882.  During  his  term  of  office  he 
collected  the  money  in  controversy  as  treasurer.  It  was 
the  proceeds  of  taxes  voted  to  aid  plaintiff  in  the  con- 
struction of  a  railway,  by  virtue  of  chapter  123,  Acts  of 
Sixteenth  General  Assembly.  Plaintiff,  in  December, 
1883,  drew  a  draft  on  Cowan  as  treasurer  for  the  sum  of 
twelve  hundred  dollars.  It  is  shown  that  more  than  the 
amount  of  the  draft  had  then  been  collected  by  Cowan 
for  plaintiff,  which  had  not  been  paid  to  it.  The  chief 
controversy  in  the  case  relates  to  the  payment  of  tl\p 
draft. 

I.  Fred  W.  Race  was  in  the  employ  of  Cowan  as 
his  deputy  during  the  years  1882  and  1883.  On  the 
1.  iNSTBuoTioNs:  tweuty-fifth  day  of  December,  1883,  during 
fmmlteriai^ '  *^®  abscuce  of  Cowau,  he  received  the  draft 
quegtion.  jj^  ^  letter  from  plaintiff,  and  took  it  to  the 
treasurer's  office,  where  he  put  it  in  a  case  in  which 
such  papers  were  usually  kept.  He  did  not  pay  the 
draft,  nor  did  he  take  any  money  from  the  treasury  for 
that  purpose.  He  claims  that  he  asked  Cowan,  when  he 
returned,  to  pay  the  draft.  Cowan  claims  that  he  first 
saw  the  draft  a  few  days  after  he  had  surrendered  the 
office  to  his  successor,  in  January,  1884;   that  he  found 
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it  among  the  paid  vouchers  of  the  preceding  month; 
and  that,  supposing  it  had  been  paid,  he  gave  himself 
credit  of  its  amount  on  the  treasurer's  books.  None  of 
the  evidence  shows,  or  tends  to  show,  that  the  draft  was 
in  fact  ever  paid,  and  that  it  was  not  paid  is  clearly 
established.  Appellants  complain  of  certain  rulings  of 
the  court  in  refusing  to  permit  the  jury  to  pass  upon 
the  question  whether  or  not  the  draft  was  received  by 
Race  as  the  agent  of  plaintiflf.  We  think  there  was  no 
error  in  these  rulings.  Cowan  had  requested  plaintiflf 
to  draw  on  him  for  twelve  hundred  dollars,  a  short  time 
before  the  draft  was  received.  It  is  not  shown  that 
either  plaintiflf  or  Race  regarded  the  latter  as  the  agent 
of  the  former.  It  is  not  shown  that  it  knew  of  the 
existence  of  Race.  It  is  true  the  latter  stated  that  the 
draft  came  in  a  letter  which  he  opened,  but  it  is  not 
shown  that  the  letter  was  addressed  to  him.  In  a  motion 
to  take  the  case  from  the  jury,  the  defendants  state  that 
the  evidence  showed  that  the  draft  was  sent  to  Cowan, 
and  that  he  was  thus  constituted  the  agent  of  plaintiflf. 
The  evidence  not  only  fails  to  show  the  alleged  agency, 
but  it  shows  that  the  question  of  agency  was  wholly 
immaterial,  for  the  reason  that  the  money  in  controversy 
was  never  paid  by  Cowan  to  any  one  for  any  purpose, 
nor  was  it  received  by  Race. 

II.  It  is  insisted,   on  behalf  of  appellants,   that 
plaintiff's  only  remedy  is  by  manda^nus  against  the 

treasurer  of  Hardin  county.     But  he  never 

2.  CoTJMTT  treas-  .       _  _     .  "    , 

urer :  failure  reccived  any  of  the  money  m  controversy, 
road  tax :  ua-  and  is  uot  liable  for  it.  Minneapolis  &  St,  L. 
Railway  Co.  v.  Becket^  75  Iowa,  183.  It  was 
never  passed  to  the  credit  of  Hardin  county,  nor  used 
for  its  benefit.  The  county  is  not,  therefore,  liable  for 
it.  Barnes  v.  Marshall  County^  56  Iowa,  22.  It  was 
made  the  oflScial  duty  of  Cowan  to  pay  this  money  to 
plaintiflf.  Section  4,  ch.  123,  Acts  16th  Gen.  Assem. 
His  failure  to  do  so  was  a  breach  of  his  oflBcial  bond,  for 
which  the  defendants  are  liable. 

III.  During  the  progress  of  the  trial  the  plaintiflf 
introduced  in  evidence  a  stipulation,  which  had  been 
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entered  into  between  Hardin  county  and 
*  Jury  trial :  re-  defendants  in  another  action  brouffht  by 

mark  of  court    --,      t-  ^  *         •  •  -• 

as  to  effect  of  Hardin  county .    A  witness  was  aiterwarda 

eyidenoe. 

interrogated  as  to  matters  contained  in  that 
stipulation.  In  sustaining  an  objection  to  the  inquiry 
interposed  by  defendants,  on  the  ground  that  the  pro- 
posed evidence  was  not  competent,  the  court  said,  in 
substance :  "I  shall  hold  that  by  that  stipulation 
defendants  acknowledged  that  there  was  twelve  hundred 
dollars  and  interest  due  the  said  railroad  company 
that  has  not  been  paid."  Appellants  complain  of  this 
remark  for  the  alleged  reason  that  it  unduly  influenced 
the  verdict  of  the  jury,  and  in  effect  instructed  them  as 
to  what  the  evidence  proved.  It  may  be  conceded  that 
the  stipulation  did  not  acknowledge  an  indebtedness  as 
stated  by  the  court.  But  the  remark  was  not  addressed 
to  the  jury.  There  was  no  real  conflict  in  the  evidence 
as  to  the  fact  that  the  amount  named  was  in  fact  due 
the  plaintiff.  The  charge  of  the  court  to  the  jury  fairly 
submitted  the  question  of  the  indebtedness  to  their 
determination.  We  do  not  think  that,  under  the  facts 
of  this  case,  any  prejudice  from  the  remark  of  the  court 
of  which  complaint  is  made  could  have  resulted  to 
defendants.     See  Hall  v.  Carter,  74  Iowa,  368. 

IV.     Appellants  insist  that  the  bond  on  which  this 
action  is  founded  was  not  intended  for  the  security  of 
4  couHTT  treas-  pl^-i^^itiff ;  t^^t  plaintiff  has  not  been  injured. 
Sfl'^who'may  ^^  *^®  alleged  breach;   and  that  defendants 
sue  on.  are    responsible    on    the    bond   to  Hardin 

county  alone.  The  case  of  State  v.  Henderson,  40  Iowa, 
242,  is  relied  upon  as  supporting  these  claims.  The 
plaintiff  in  that  case  sought  to  recover  on  the  official 
bond  of  a  county  treasurer  an  amount  of  money  due  the 
state.  This  court  did  not  determine  that  the  state  could 
not  maintain  an  action  on  such  a  bond,  but  held  that 
the  bar  of  the  statute  of  limitations  could  not  be  avoided 
by  the  bringing  of  the  action  in  the  name  of  the  state. 
That  decision  rests  in  part  upon  the  fact  that  the  county 
is  liable  to  the  state  for  the  full  amount  of  taxes  levied 
for  state    purposes,    excepting  such  amounts  as   are 
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certified  to  be  unavailable,  double  or  erroneous  assess- 
ments; and,  in  case  the  county  treasurer  prove  to  be  a 
defaulter,  the  county  is  required  to  levy  and  collect  such 
additional  taxes  as  shall  be  required  to  pay  the  amount 
of  the  default  in  state  revenue.  Code,  sees.  908,  909. 
There  is  no  provision  of  that  character  in  regard  to 
taxes  collected  to  aid  in  the  construction  of  railways. 
They  constitute  a  special  fund,  to  be  paid  to  the  treas- 
urer of  the  railway  company,  for  whose  benefit  they  were 
voted,  and  the  county  is  not  liable  therefor.  Section  4, 
ch.  123,  Acts  16th  Gen.  Assem. ;  DesMoines  <6  M.  Rail- 
way Co,  V.  Lowry^  51  Iowa,  486;  Stone  v.  Woodbury 
County,  61  Iowa,  522;  Butler  v.  Supervisors,  46  Iowa, 
326;  Barnes  v.  Marshall  County,  66  Iowa,  20.  The 
bond  of  defendants  was  given  to  the  county  of  Hardin, 
in  the  state  of  Iowa,  and  was  conditioned  that  Cowan, 
as  treasurer,  '*  shall  promptly  pay  over  to  the  person 
or  oflBlcer  entitled  thereto  all  money  which  shall  come 
into  his  hands  by  virtue  of  the  said  office;  and  shall 
promptly  account  for  all  balances  of  money  remaining 
in  his  hands  at  the  termination  of  his  said  office."  The 
money  in  controversy  was  collected  by  Cowan  in  his 
official  capacity.  He  neither  paid  it  to  the  treasurer  of 
plaintiflf  nor  to  his  own  successor.  It  is  clear  that  there 
has  been  a  breach  of  the  conditions  of  his  bond.  But 
the  county  is  not  liable  for  the  money;  hence  cannot  be 
required  to  collect  it.  Unless  plaintiflf  can  maintain 
this  action,  it  is  without  remedy,  although  it  it  has  a 
right  which  should  be  enforced.  Section  2562  of  the 
Code  provides  that  "when  a  bond,  *  *  *  given  to 
the  state  or  county,  *  *  *  is  intended  for  the 
security  of  the  public  generally,  or  of  particular  indi- 
viduals, suit  may  be  brought  thereon  in  the  name  of  any 
person  intended  to  be  thus  secured  who  has  sustained  an 
injury  in  consequence  of  the  breach  thereof."  In  our 
opinion,  that  section  gives  ample  authority  for  the 
maintenance  of  this  action.  We  discover  no  grounds 
for  reversing  the  judgment  of  the  district  court.  It  is 
therefore  Affirmed. 
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Partnership :  ACCouNTiNa :  deoseb  :  dipbopeb  division  of  case. 
Action  in  chancery,  brought  against  an  administratrix^  to  settle  a 
partnership  between  plaintiff  and  decedent,  the  business  of  which 
plaintiff  continued  to  carry  on  after  the  death  of  his  partner. 
Plaintiff  alleges  a  written  contract  for  a  settlement  between  him- 
self and  decedent,  and  various  mistakes,  errors  and  omissions  in 
the  entries  in  the  firm  books,  and  asks  affirmative  relief.  Defend- 
ant denies  the  alleged  mistakes,  errors  and  omissions  in  the  books, 
and  alleges  other  errors  and  omissions,  which,  if  corrected,  would 
show  a  large  balance  in  her  favor,  and  she  asks  that  the  accounts 
be  settled,  and  for  affirmative  relief.  The  court  dismissed  plain- 
tiff's petition  so  far  as  he  demanded  affirmative  relief,  but  ordered 
that  the  case  be  retained  for  the  purpose  of  requiring  plaintiff  to 
account  for  his  trust  as  surviving  partner,  and  made  no  disposition 
of  defendant's  claim  for  relief  on  the  ground  of  errors  in  the  books 
prior  to  decedent's  death.  Held  that  it  was  error  thus  to  split  the 
case,  and  pass  upon  plaintiff 's  evidence,  and  leave  the  issues  grow- 
ing out  of  defendant's  claims  undetermined, — especially  since  the 
determination  of  such  issues  was  necessary  for  a  proper  accounting 
by  plaintiff  as  surviving  partner, — and  that  the  whole  case  ought 
to  have  been  determined  together;  and  it  is  remanded  for  a  new 
trial  accordingly. 

Appeal  from   Boone    District    Court. — Hon.    S.    M. 

Weaver,  Judge. 

Filed,  May  18,  1889. 

Action  in  chancery  to  settle  a  partnership.  The 
relief  prayed  for  by  plaintiff  was  by  a  decree  of  the 
court  denied,  and  the  case  retained  for  the  purpose  of 
requiring  plaintiff,  as  the  surviving  partner,  to  account 
with  the  partnership  and  defendant.  The  plaintiff 
appeals. 

Phillips  &  Bay^  E.  L.  Oreen  and  D.  D.  Chase, 
for  appellant. 

Crooks  &  Jordan^  for  appellee. 

Beck,  J. — I.  The  petition  alleges  that  plaintiff  and 
D.  R.  Knight,  in  1869,  entered  into  an  oral  agreement  for 
a  copartnership  to  erect  a  steam  mill  and  elevator,  and 
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to  do  the  business  of  grinding  and  baying  and  selling 
grain.  Under  the  agreement  they  were  to  be  eqaal  part- 
ners, each  furnishing  equal  portions  of  the  capital  of  the 
partnership.  The  firm  did  a  large  business,  and  there 
had  been  no  settlement  of  the  accounts  of  the  partner- 
ship. June  11,  1884,  they  entered  into  a  written  con- 
tract, which  recites  that  there  had  been  no  settlement  of 
the  partnership  business,  and  each  of  the  partners  may 
have  invested  in  business  an  amount  exceeding  his  due 
proportion.  The  contract  provides  that  as  soon  as 
possible  the  books  of  the  firm  shall  be  inspected, 
corrected  and  settled,  and  that  each  x>artner  shall  be 
allowed  interest  upon  his  monthly  balance  from  the 
beginning,  at  the  rate  the  firm  may  have  paid  during 
the  time  the  balances  were  accruing.  It  is  also  provided 
that  interest  at  the  same  rate  shall  be  allowed  for  future 
balances.  January  25,  1886,  Knight  died,  and  defendant 
is  his  administratrix.  Since  the  death  of  Knight  plain- 
tiff has  carried  on  the  business  as  the  surviving  partner. 
It  is  shown  in  the  petition  that  at  no  time  has  there  been 
a  settlement  between  the  partners  of  their  accounts  with 
each  other  and  with  the  firm.  The  petition  alleges  that, 
while  the  books  of  the  firm  are  in  the  main  correct,  yet 
in  certain  matters  and  instances  they  are  incorrect,  con- 
taining entries  which  they  should  not  contain,  and  fail- 
ing to  contain  entries  and  charges .  which  they  should 
contain.  It  is  claimed  in  the  petition  that  monthly 
balances  of  the  partners'  accounts  should  be  taken,  and 
interest  charged  on  them  as  provided  by  the  written 
agreement  referred  to;  that  the  interest  which  the  firm 
paid  the  banks  was  fifteen  percent.,  the  loans  renewable 
at  the  end  of  ninety  days.  It  is  alleged  that  there  is  a 
mistake  in  an  entry  crediting  Knight  with  Lhree  thousand 
dollars  for  the  purchase  of  lots  upon  which  the  mill  was 
built.  He  should  have  been  credited  with  eighteen 
hundred  dollars  only.  A  charge  against  Knight  of  two 
thousand  dollars  is  not  posted  upon  the  ledger,  and 
does  not  enter  into  the  accounts  of  the  parties  and  the 
firm.  Other  mistakes  and  omissions  in  the  books  are 
pointed  out.    They  need  not  be  more  particularly  referred 
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to  in  this  connection.  The  plaintiff,  in  his  original  peti- 
tion, prays  that  a  referee  be  appointed,  the  accounts  be 
settled,  each  party  being  charged  with  the  items  for 
which  he  is  liable,  and  that  plaintiff  recover  $34,699,  the 
sum  dae  him.  The  petition  presents  exhibits  showing 
the  monthly  balances  of  the  partners  as  claimed  by 
plaintiff. 

The  defendant,  in  her  answer,  denies  the  alleged 
mistakes  and  errors  in  the  books  charged  by  plaintiff, 
and  alleges  that  there  are  mistakes  and  omissions  which, 
if  corrected  and  entered,  wonld  show  a  larger  balance  in 
her  favor.  She  alleges  that  plaintiff  has  converted  and 
appropriated  to  his  own  use  a  large  sum  of  money  com- 
ing into  his  hands  as  surviving  partner.  She  admits 
that  there  never  has  been  a  settlement  of  the  accounts 
of  the  partners  with  each  other  and  with  the  firm.  She 
prays  that  the  accounts  of  the  concern  be  settled,  and 
that  she  be  allowed  the  amount  to  which  she  is  fairly 
entitled. 

The  answer  and  amended  answer,  as  defense  relat- 
ing to  the  contract  above  referred  to,  deny  that  Knight 
signed  or  executed  it,  and  allege  that  it  is  usurious,  and 
therefore  void,  and  that,  as  no  claim  was  made  under 
it,  nor  attempt  made  to  enforce  it,  in  the  lifetime  of 
Knight,  plaintiff  is  now  barred  and  estopped  from  all 
attempt  to  enforce  it.  An  amended  petition  sets  out 
other  alleged  mistakes  and  omissions  in  the  books,  and 
prays  that  plaintiff  be  allowed  for  them  in  the  final 
decree.  The  answer  to  this  amendment  denies  all  the 
allegations  therein,  and  alleges  that  the  ledger  of  the 
firm  is  correct,  except  as  to  one  item  of  near  six  tee  a 
hundred  dollars;  that  the  accounts  have  never  been 
questioned  during  the  existence  of  the  firm;  and  that 
defendant  is  barred  and  estopped  by  the  statute  of 
limitations  from  now  questioning  the  same. 

The  parties  introduced  evidence  upon  the  issues 
evolved  by  the  pleadings,  and  thereupon  the  district 
court  rendered  the  following  decree:  *'It  is  therefore 
ordered  and  adjudged  by  the  court  that  all  of  the 
affirmative  relief  prayed  by  plaintiff  be  denied,  and  that 
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plaintiff's  petition,  so  far  as  the  same  relates  to  such 
aflBrmative  relief,  be  dismissed.  It  is  further  ordered 
that  the  cause  be  retained  for  the  purpose  of  requiring 
the  plaintiff  to  account  for  his  trust  as  surviving  partner 
of  the  firm  of  Knight  &  Smith,  and  that  plaintiff,  Allan 
Smith,  make  a  full,  true  and  correct  account  of  all  his 
doings  as  surviving  partner  of  said  firm  of  Knight  & 
Smith.  Such  account  and  showing  shall  be  made  in 
writing,  and  in  such  detail  as  shall  be  necessary  to  a 
full,  fair  and  complete  exhibit  of  plaintiff's  manage- 
ment of  said  trust,  and  the  present  condition  thereof, 
and  shall  be  on  file  by  the  first  day  of  the  next  term  of 
this  court.  Defendant  may  except  to  or  take  issue 
upon  such  account  and  showing,  and  plaintiff  shall,  if 
demanded,  appear  at  said  term  for  examination  in  open 
court  in  reference  to  said  trust,  or  for  other  or  further 
order,  as  shall  to  the  court  appear  just  and  equitable. 
Defendant  having  on  the  trial  waived  the  plea  in  abate- 
ment to  the  effect  that  this  action  was  prematurely 
brought,  such  issue  is  not  passed  upon  herein,  but  the 
cause  is  determined  as  though  such  question  had  not 
been  made.     It  is  further  ordered  that  plaintiff  pay  the 

costs  of  the  suits,   taxed  at dollars.     To  all  of 

which  plaintiff  excepted." 

II.  We  are  united  in  the  opinion  that  the  district 
court  erred  in  not  completely  disposing  of  the  case  upon 
one  trial.  The  decree,  without  presenting  any  findings 
of  facts,  disposes  of  whatever  in  plaintiff's  petition 
may  be  called  a  prayer  for  affirmative  relief,  and  to  that 
extent  dismisses  his  petition.  The  affirmative  relief 
prayed  for  was  that  a  judgment  be  rendered  in  plain- 
tiff's  favor.  The  allegations  as  to  the  contract  for  a 
settlement  and  as  to  the  various  mistakes,  errors  and 
omissions,  are  not  prayers  for  affirmative  relief.  They 
are  averments  of  facts,  upon  which  plaintiff  bases  his 
claim  for  "affirmative  relief."  The  decree  does  not 
pretend  to  settle  the  issue  raised  by  defendant;  it 
simply  decides  that  plaintiff  is  not  entitled  to  affirma- 
tive relief.  The  cause  is  retained  for  the  purpose  of 
requiring  plaintiff    to    account  as   surviving    partner. 
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Now,  this  decree  does  not  settle  defendant's  claim  as  to 
the  correction  of  the  account  in  a  matter  of  near  six- 
teen hundred  dollars.  It  is  obvious  plaintiff's  "trust 
as  surviving  partner"  will  depend  upon  the  condition 
of  the  firm  accounts  when  Knight  died.  This  would 
require  defendant's  claim  as  to  the  sixteen  hundred 
dollars  to  be  determined.  But  the  district  court  has 
made  no  determination  thereof,  while  the  plaintiff's 
claims  have  all  been  cut  off.  This  is  the  trial  of  one 
side  of  the  case  at  a  time.  We  think  all  claims  of  both 
parties  should  be  considered  and  disposed  of  at  one 
time.  We  do  not  think  the  validity  and  effect  of  evi- 
dence of  one  party  should  be  disposed  of,  and  the  case 
kept  for  trial  upon  issues  involving  claims  of  the  other 
party.  But,  as  we  understand  it,  this  was  done ;  coun- 
sel so  regard  it.  The  contract  for  the  settlement,  evi- 
dence as  to  mistakes  and  omissions,  and  the  like,  are 
passed  upon  as  insuflBlcient  to  support  plaintiff's  claim 
for  relief,  while  defendant's  claim  and  defendant's  evi- 
dence remain  unadjudicated.     This  is  erroneous. 

III.  We  have  given  the  case  very  careful  atten- 
tion, and  are  not  prepared  to  assent  to  all  of  the  con- 
clusion upon  the  evidence  which  the  court  below  reached. 
We  think  the  case  should  not  be  split  for  trial.  It  is  a 
case  which  demands  the  attention  of  a  careful  referee, 
who  shall  present  fully  the  evidence,  together  with  his 
findings  of  fact  and  of  law  upon  all  questions  arising  in 
the  case,  if  the  court  below,  in  the  exercise  of  its  discre- 
tion, sends  it  to  a  referee.  We  probably  could  deter- 
mine the  effect  of  some,  possibly  all,  of  the  evidence 
introduced  by  the  parties,  and  hold  that  plaintiff  is  or 
is  not  entitled  to  a  decree  for  relief  thereon.  But,  as 
the  case  should  be  determined  upon  one  trial  as  to  all 
of  the  issues,  and  as  to  both  sides,  so  that  the  decree 
shall  fully  and  completely  settle  all  the  rights  of  all  the 
parties,  and  as  this  cannot  be  done  upon  the  record 
before  us  for  the  reason  that  the  case  remains  in  the 
court  below  for  trial  upon  issues  involving  the  rights  of 
both  parties,  we  send  the  case  appealed  back  for  trial 
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anew.  This  conclusion  is  demanded  to  the  end  that 
there  may  not  be  more  than  one  trial  in  the  case,  whioh 
is  forbidden  by  the  law.  The  decree  is  reversed,  and 
the  cause  is  remanded  for  proceedings  in  harmony  with 
this  opinion.  Reversed  and  Remanded. 


91    Mt) 

Millee  v.  Root  et  al.  '"TTUJi 

95    628 

1.  Instructions :  not  warranted  by  pleadings  :  no  prejudice.  96  i9s 
In  an  action  upon  two  promissory  notes,  the  defendant  pleaded  "rTlA^ 
that  they  were  not  yet  due,  on  the  alleged  ground  that  he  had,  for  .^^s  3i6| 
a  valuable  consideration,  made  an  agreement  with  plaintiff 's  agent 

for  an  extension  of  time  of  payment,  and  that  the  agent  in  making 
said  agreement  acted  with  tihe  full  knowledge  and  consent  of  plain- 
tiff. There  was  no  plea  of  subsequent  ratification,  but  there  was 
some  evidence  tending  to  show  a  ratification.  j5e2d  that  it  was 
error  to  submit  the  question  of  ratification  to  the  jury,  but  that  it 
was  an  error  favorable  to  defendant, — since  it  gave  him  the  benefit 
of  the  evidence  on  that  point, — and  was  no  ground  of  reversal  on 
his  appeal. 

2.  Agency:  contract  for  aoent*b  benefit.  Where  an  agent 
enters  into  a  contract  binding  his  principal,  with  the  full  knowl- 
edge and  consent  of  the  principal,  the  rule  which  obtains  where 
the  agent  contracts  as  such,  upon  consideration  moving  to  himself, 
does  not  apply. 

8.  Jury:  misconduct  of:  appeal.  This  court  wiU  not  reverse  a 
judgment  on  the  ground  that  the  jury  permitted  the  sheriff  and 
bailiff  to  communicate  with  them,  where  it  is  not  shown  that  the 
communications  were  such  that  the  jury  could  have  been  infiu- 
enced  thereby. 

Appeal  from  Des  Moines  District  Court — Hon.  J.  M. 

Casey,  Judge. 

Filed,  May  18,  1889. 

Plaintiff  sues  to  recovet  balance  upon  two  prom- 
issory notes,— one  dated  September  29,   1878,  due  six 
months  after  date,  for  one  thousand  dollars ;  and  one 
dated  September  11,  1879,  due  on  or  before  two  years 
77—35 


646  SUPREME  COURT  OF  IOWA, 

Miller  v.  Root. 

after  date,  for  two  thousand  dollars.  The  defendant 
Boot,  answering,  admits  the  execution  of  said  note,  and 
alleges  as  defense  that  on  or  about  the  fifteenth  day  of 
September,  1880,  he  and  the  plaintiff,  through  her 
agent,  B.  McKitterick,  made  a  verbal  contract,  wherein 
it  was  agreed  that,  for  a  valuable  consideration  then 
paid  to  plaintiff  by  defendant,  plaintiff  would  extend 
the  time  for  the  payment  of  said  notes  for  a  period  of 
ten  years  from  the  dates  thereof ;  that  the  consideration 
paid  was  the  procuring  and  obtaining  by  defendant  of 
one  hundred  shares  of  the  capital  stock  of  the  Centen- 
nial Mutual  Life  Association  of  Burlington,  Iowa,  for 
the  use  and  benefit  of  said  McKitterick,  and  the  secur- 
ing and  giving  to  said  McKitterick  a  lucrative  position 
in  said  association  at  a  large  salary,  which  position  was 
accepted  by  the  said  McKitterick,  agent  for  plaintiff ; 
that  said  McKitterick,  as  agent  for  plaintiff,  loaned  the 
money  to  defendant  Root,  evidenced  by  said  notes,  and 
that  McKitterick  at  the  time  of  making  said  agree- 
ment represented  to  defendant  Root  that  he  had  full 
power  and  authority  to  make  the  same  as  plaintiffs 
agent,  and  to  receive  said  consideration,  and  that  he 
acted  in  the  premises  with  the  full  knowledge  and  con- 
sent of  the  plaintiff.  Defendant  avers  that  said  agree- 
ment was  made,  and  said  consideration  paid  and 
accepted,  with  the  full  knowledge  and  consent  of  the 
plaintiff;  wherefore  he  says  that  said  notes  have  not 
matured,  and  are  not  due.  The  defendant  Scarff, 
answering  separately,  admits  the  execution  of  said  notes, 
and  avers  that  he  executed  the  same  as  security  only 
for  his  codefendant.  Root ;  that  the  plaintiff,  at  the  time 
of  the  execution  of  said  notes  and  ever  since,  knew 
that  he  executed  them  as  such  security ;  that  plaintiff 
and  defendant  Root,  without  his  knowledge  or  consent, 
agreed  upon  an  extension  of  time,  as  alleged  by  the 
defendant  Root.  Upon  these  issues  the  case  was  tried 
to  a  jury.     Verdict  for  plaintiff,  and  defendants  appeal. 

S.  L.  OlasgoWy  for  appellants 

Thomas  Hedge  and  H.  C.  Hadley^  tor  appellee. 
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Given,  C.  J. — I.     There  is  no  controversy  in  the 
testimony  but  that  Scarff  signed  the  notes  as  surety, 

and  that  whatever  agreement,  if  any,  was 

*'  SfwOTanSr  made  for  an  extension  of  time,  was  without 

no  prejuSS!   his  knowledge  or  consent.     The  only  issue, 

therefore,  is  as  to  the  alleged  agreement  for 
an  extension  of  time.  Neither  of  the  answers  alleges 
that  McKitterick  had  general  authority,  as  agent  of 
plaintiff,  to  make  such  agreements,  nor  that,  having 
made  the  alleged  agreements,  the  plaintiff  sub- 
sequently ratified  the  same.  The  defense  alleged  is 
that  McKitterick  made  the  agreement  and  received  the 
consideration  as  agent  for  plaintiff,  with  her  full  knowl- 
edge and  consent.  The  sole  issue  is  whether  McKitterick 
and  Boot  made  an  agreement  substantially  as  alleged, 
and,  if  so,  whether  it  was  with  the  knowledge  and  con- 
sent of  the  plaintiff.  If  the  defense  was  based  upon  an 
allegation  of  general  authority  in  McKitterick  to  make 
such  agreement,  or  upon  a  subsequent  ratification  by 
the  plaintiff,  then  it  would  be  immaterial  whether  the 
plaintiff  knew  that  such  an  agreement  was  being  made 
at  the  time  of  its  making  or  not;  but  in  the  case 
made  in  the  answers  it  is  material,  as  the  authority  of 
McKitterick  is  alleged  to  have  been  in  the  fact  that  he 
was  acting  with  the  knowledge  and  consent  of  the 
plaintiff.  The  court,  after  properly  directing  the  jury 
as  to  the  burden  of  proof,  instructed  them :  "  Before 
you  find  for  the  defendants,  or  either  of  them,  it  must  be 
established  by  a  preponderance  of  evidence  that  the 
agreement  to  extend  the  time  of  payment  of  said  notes 
was  actually  made  and  substantially  as  alleged,  and 
that  Mrs.  Miller  at  the  time  had  knowledge  of  the  terms 
and  conditions  of  such  agreement,  and  assented  to  it, 
or  afterwards,  with  full  knowledge  of  the  terms  and 
conditions  thereof,  ratified  the  same ;  and,  if  the  evi- 
dence fails  to  satisfy  you  of  either  of  these  propositions, 
you  should  find  for  plaintiff.'*  The  question  of  ratifi- 
cation is  fully  submitted  throughout  the  instructions, 
except  in  the  fifth.  In  the  fifth  instruction  the  court  says: 
*  'And  if  yon  find  from  the  evidence  that  the  agreement 
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to  extend  payment  was  made  substantially  as  alleged, 
then  you  should  determine  from  the  evidence  whether 
or  not  McKitterick  had  authority  from  the  plaintiff  to 
make  and  bind  her  by  such  agreement.  If  he  had  not, 
then  she  is  not  bound  by  it;  if  he  had,  she  is."  This 
instruction  ignores  the  question  of  ratification.  We 
are  of  the  opinion  that,  under  the  pleadings,  no  claim 
of  subsequent  ratification  was  made,  and  therefore  that 
inquiry  should  not  have  been  submitted.  There  is 
some  testimony  t.ending  to  show  ratification,  and  that 
question  may  have  been  submitted  to  the  jury  in  antici- 
pation of  amendment  conforming  the  pleadings  to  the 
proofs.  We  do  not  see  that  defendants  (appellants) 
were  prejudiced  by  submitting  the  question  of  ratifica- 
tion to  the  jury.  It  gave  them  the  full  benefit  of  that 
additional  defense,  and  in  a  way  that  the  jury  could  not 
have  been  misled  or  confused.  The  instructions  very 
plainly  and  clearly  submitted  the  case  upon  the  inqui- 
ries as  to  whether  there  was  an  agreement  for  extension 
of  time,  and,  if  so,  whether  the  plaintiff  at  the  time 
had  knowledge  of  the  terms  and  condition  of  such 
agreement,  and  assented  to  it,  or  afterwards,  with  full 
knowledge  of  the  terms  and  conditions  thereof,  ratified 
the  same.  Except  as  to  ratification,  the  case  was  sub- 
mitted as  made  in  the  pleadings,  and  the  submission  of 
the  additional  defense  of  ratification  was  without  prej- 
udice to  the  defendants. 

II.     As  the  defense  is  upon  the  grounds  that  the 
alleged  agreement  was  made,  and  the  consideration  paid 
2  aoekot:  con-  ^^^  accepted,  with  the  full  knowledge  and 
cent's  bene-    couseut  of  the  plaintiff,  the  principle  that 
**•  applies  where  the  agent  contracts  as  such, 

upon  consideration  moving  to  himself,  does  not  apply.  If 
the  agreement  was  made,  and  the  consideration  paid  and 
accepted,  as  alleged,  with  the  knowledge  and  consent  of 
the  plaintiff,  then  it  is  immaterial  whether  the  consider- 
ation was  to  her  or  to  her  agent.  We  see  no  error  in 
the  giving  or  refusing  of  instructions,  except  in  submit- 
ing  the  question  of  ratification,  which,  as  already 
stated,  was  without  prejudice. 
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III.     As  to  the  misconduct  of  the  jury  in  permitting 

the  sheriff  and  bailiff  to  communicate  with  them,   we 

a  J  to      ®®^  nothing  in  the  testimony  as  to  the  conl- 

*  conduct  of :    municatious  had  that  indicates  that  the  jury 

appeal*  *      ^^ 

could  have  been  influenced  thereby,  or  that 
calls  upon  us  to  overrule  the  decision  of  the  district 
court  on  that  question.  It  is  evident  that  the  state- 
ments of  these  officers  were  not  so  broad  as  represented 
in  the  aflSdavit  filed  by  defendants.  Entertaining  these 
views,  the  judgment  of  the  district  court  is 

Affibmed. 


Forney  v.  Remey. 

Trust:  deed  of  :  validity  :  testamentary  in  chabacteb  :  gift  inteb 
VIVOS.  A  written  instrument  transferring  personal  property  to  a 
trustee,  who  is  charged  to  pay  the  income  therefrom,  after  defray- 
ing expenses,  to  the  grantor  so  long  as  she  lives,  and  to  make  such 
investments  in  real  estate  as  she  may  direct,  and  at  her  death  to 
distribute  the  property  in  equal  shares  among  her  children,  is  not 
invalid  as  being  a  gift  inter  vivos  without  delivery,  nor  as  being  a 
testamentary  disposition  of  property  not  executed  as  required  by 
law,  but  is  a  deed  of  trust  operating  in  prcesenti,  and  therefore 
valid. 

Appeal  from  Des   Moines    District    Court. — Hon. 

Charles  H.  Phelps,  Judge 

Filed,  May  20,  1889. 

Action  of  reijlevin  to  recover  the  possession  of  cer- 
tain promissory  notes.  Plaintiff  shows  in  his  petition 
that  he  is  entitled  to  the  possession  of  the  notes  as  the 
administrator  of  J.  EUouisa  Forney,  deceased,  and  sets 
up  the  grounds  upon  which  defendant  bases  his  claim  to 
the  possession  of  the  property.  A  demurrer  to  plain- 
tiff's  petition  was  overruled,  and,  defendant  refusing  to 
further  plead,  judgment  was  rendered  against  him,  and 
he  appeals  to  this  court. 
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Power  eft  Huston^  for  appellant. 

P.  Henry  Smythe  &  8on^  for  appellee. 

Beck,  J. — I.  The  petition  alleges  that  the  notes  in 
controversy  were  the  property  of  plaintiff's  intestate, 
and  that  defendant  claims  to  hold  them  nnder  a  convey- 
ance which  is  in  the  following  language:  "Por  and  in 
consideration  of  the  sum  of  one  ($1)  dollar,  and  the 
further  consideration  of  the  performance  and  execution 
of  the  trust  hereinafter  referred  to  by  the  grantee  and 
assignee  hereinafter  named,  I,  Jane  E.  Porney  of  Bur- 
lington, Des  Moines  county,  and  state  of  Iowa,  hereby 
sell,  assign,  transfer  and  convey  unto  John  T.  Remey, 
of  the  same  city,  county  and  state,  certain  notes, 
accountg  and  personal  property,  a  full,  correct  schedule 
of  which  is  attached  hereto,  and  made  a  part  hereof, 
marked  'Exhibit  A.'  Said  assignment  and  transfer, 
however,  is  in  trust  for  the  following  purposes,  viz.: 
Said  John  T.  Remey  shall  hold  said  property,  and, 
after  deducting  from  the  interest,  rents,  income  and 
profit  thereof  any  expenses  attending  the  execution  of 
this  trust,  shall  at  least  semi-annually  pay  to  me  all  the 
interest,  rent,  income  and  profit  arising  from  the  prop- 
erty hereby  assigned,  such  payments  to  be  made  for 
and  during  my  natnral  life.  It  is  further  agreed  and 
understood  that  said  trustee  shall  use  any  money  which 
may  come  into  his  hands  by  virtue  of  this  trust  for  the 
purchase  of  any  real  estate  designated  by  me  ;  and,  if 
real  estate  is  so  purchased,  the  title  to  the  same  shall  be 
taken  in  the  name  of  said  trustee,  to  be  held  by  him 
upon  the  same  terms  and  conditions  as  the  above-men- 
tioned personal  property,  and  at  my  death  all  of  said 
property,  of  whatever  kind  and  character,  shall  be  dis- 
tributed among  the  parties  hereinafter  named  as  herein- 
after provided;  and,  for  the  purpose  of  making  such 
distribution,  said  trustee  is  authorized  to  sell  any  real 
estate  so  acquired  by  him  upon  such  terms  as  in  his 
judgment  may  be  for  the  best  interest  of  the  beneficia- 
ries under  this  trust,  and  to  execute  good  and  sufiicient 
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conveyances  therefor,  and  shall  loan,  npon  good  and 
BuflBcient  security,  any  money  coming  into  his  hands  by 
reason  of  this  trust.  As  soon  after  my  decease  as  can 
be  done  without  prejudice  to  the  trust  fund,  said  trustee 
.shall  distribute  said  money,  and  the  proceeds  arising 
from  any  real  estate  which  he  may  have  acquired  as 
herein  provided,  among  my  children  and  the  heirs  of 
my  deceased  son,  in  equal  shares,  viz.:  One-seventh 
(1-7)  of  said  property,  or  the  proceeds  arising  from  the 
sale  thereof,  shall  be  paid  to  each  of  my  following- 
named  sons:  Samuel  Kelley,  Isaac  Kelley,  Alexander 
Kelley,  Joseph  Kelley,  Otis  Kelley,  and  one-seventh 
(1-7)  shall  be  paid  to  my  daughter,  Mrs.  Eliza  Wright, 
and  one-seventh  (1-7)  thereof  shall  be  paid  to  the 
children  of  my  deceased  son,  David  Kelley,  viz.,  Lee 
Kelley,  Willis  Kelley,  and  Daniel  Kelley." 

Plaintiff  alleges  in  the  petition  that  the  conveyance 
is  without  consideration  and  void,  being  of  a  testament- 
ary character,  and  not  executed  as  required  by  law. 
The  defendant  demurred  to  the  petition  on  the  ground 
that  the  conveyance  set  out  in  the  petition  is  a  valid  arid 
binding  instrument.  The  demurrer  was  overruled,  and, 
defendant  refusing  to  further  plead,  judgment  was 
rendered  against  him. 

II.  The  determination  of  this  case  turns  upon  the 
validity  and  sufficiency  of  the  conveyance  of  the  prop- 
erty in  controversy  by  plaintiff's  intestate.  Plaintiff 
insists  that  it  is  invalid  because  it  is  a  testamentary 
instrument,  and,  not  being  executed  and  proved  as 
required  by  law,  is  therefore  void.  It  cannot  be 
doubted  that  one  owning  property,  real  or  personal, 
may  transfer  and  convey  it  to  a  trustee,  to  be  held  for 
his  own  benefit  or  for  other  beneficiaries.  The  terms  of 
the  trust  may  be  such  as  are  not  forbidden  by  the  law. 
The  instrument  in  question  in  this  case  upon  its  face  is 
a  conveyance  in  trust  for  the  benefit  of  the  grantor  and 
others,  who  are  the  beneficiaries  named  upon  its  face. 

III.  But  plaintiff's  counsel  insist  that  it  witnesses 
a  gift  inter  vivos^  and  as  such  is  not  valid,  for  the 
reason  that  it  is  testamentary  in  its  character.    It  is 
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plain  that  the  conveyance  is  not  a  gift  inter  vivos.  The 
grantor  herself  is  named  as  the  first  beneficiary,  retain- 
ing the  power  to  direct  the  investment  of  fnnds  arising 
from  the  property.  The  other  beneficiaries  can,  under 
the  instrument,  receive  no  benefits  from  the  property 
until  after  the  death  of  the  grantor.  Nothing  further 
need  be  said  in  order  to  refute  utterly  plaintiff's  posi- 
tion, that  the  instrument  witnesses  a  gift  inter  vivos. 

IV.  Is  the  instrument  a  conveyance,  operating  in 
prwsenii,  or  is  it  testamentary  in  its  character,  taking 
effect  and  operating  after  the  death  of  the  grantor  ?  The 
language  of  the  instrument  itself  plainly  and  forcibly 
answers  this  question.  It  transfers  the  property  to 
defendant,  to  be  held  in  trust,  as  prescribed  by  the 
terms  of  the  instrument.  The  property  under  the 
instrument  passes  to  defendant,  who  takes  it  as  a 
trustee,  and  holds  it  subject  to  the  terms  of  the  trust. 
The  title  passes  to  defendant  in  prcesenti.  It  does  not 
await  the  death  of  the  grantor.  She  lost  ownership  and 
control  of  the  property  by  the  execution  of  the  deed, 
while,  under  the  law  of  trusts,  she  fixed  by  the  terms  of 
the  conveyance  its  future  disposition.  There  is  nothing 
in  the  conveyance,  or  the  facts  connected  with  it,  sug- 
gesting an  idea  of  a  future  power  of  disposition  retained 
by  the  grantor.  She  could  not  revoke  the  grant,  nor  in 
any  way  change  its  terms  and  conditions.  It  is  not  in 
any  sense  a  testament,  nor  does  it  witness  a  gift  i7it€r 
vivos. 

V.  Counsel  on  both  sides  have  cited  many  cases. 
We  think  they  do  not  differ  as  to  the  rules  of  the  law 
determining  the  effect  of  a  testamentary  writing,  of  a 
valid  conveyance  in  trust,  or  of  an  instrument  witness- 
ing a  gift  inter  vivos.  Their  contention  relates  to  the 
character  of  the  instrument  before  us,  whether  it  be  of 
one  or  another  of  the  characters  named.  Now  the  cases 
cited  by  counsel  for  plaintiff  fail  to  support  the  position 
that  the  instrument  in  question  is  not  a  deed  of  trust, 
operating  in  prttsenii,  and  is  a  testamentary  writing,  or 
witnesses  a  gift  inter  vivos.  We  do  not  feel  called 
upon  to  discuss  these  cases,  pointing  out  where  they 
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fail  to  support  counsel's  position.  Indeed,  we  think 
the  cases  do  not  at  all  tend  in  that  direction.  It  will  be 
readily  seen  that  we  cannot  expect  to  find  cases  which 
would  hold  that  a  deed  of  trust  in  the  language  of  the 
one  before  us  is  not  a  deed,  but  a  testamentary  writing. 
The  instrument,  in  form  and  effect,  is  an  absolute  and 
direct  conveyance  of  the  property  in  controversy  to 
defendant,  in  trust  for  uses  specified  therein.  Surely  it 
cannot  be  said  that  the  instrument  witnesses  a  gift  inter 
vivoSj  or  is  testamentary  in  character,  for  the  reason 
that  the  grantor  is  a  beneficiary  during  her  life,  and  her 
heirs  or  children  become  beneficiaries  after  her  death. 
This  presents  the  very  gist  of  the  case.  We  cannot  be 
expected  to  cite  and  discuss  cases  upon  the  ABC  prin- 
ciples of  the  law  involved  in  the  simple  facts  of  this 
case.    The  judgment  of  the  district  court  is 

Bevebsed. 


1.  Taxation:  of  unplatted  lands  n?  city  limits.  A  tract  of 
eighteen  acres,  owned  by  the  plaintiff  in  the  defendant  city,  occu- 
pied by  plaintiff  as  his  homestead,  with  the  intention  of  so  occupy- 
ing it  indefinitely,  and  not  subdivided  by  streets  or  alleys,  but 
surrounded  on  all  sides  by  land  which  is  platted  for  city  purposes, 
and  having  aU  the  benefits  of  light,  water,  streets,  street  railroads 
and  fire  protection  common  to  that  portion  of  the  city,  is  subject 
to  taxation  for  city  purposes.  (Fulton  v.  City  of  Davenport ^  17 
Iowa,  404,  and  Brooks  v,  Polk  County ,  52  Iowa,  460,  followed •) 

2.     : :  chapter  47,  laws  of  1876  :  interpretation.    In 

chapter  47,  Laws  of  1876,  authorizing  cities  and  towns  to  enlarge 
their  limits  in  the  manner  therein  prescribed,  the  language  used  in 
section  four,  to  the  effect  that  **  no  lands  included  in  said  extended 
limits  which  shaU  not  have  been  laid  off  into  lots  of  twenty  acres, 
or  less  *  *  *  shaU  be  taxable  for  any  city  purpose,"  etc.,  refers 
only  to  lands  taken  in  by  the  extension,  and  were  not  designed 
to  affect  the  taxation  of  lands  lying  within  the  former  limits. 
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Appeal  from    Des    Moines    District    Court — Hon. 

Charles  H.  Phelps,  Judge. 

Filed,  May  20,  1889. 

The  plaintiff  is  the  owner  of  eighteen  acres  of  land 
within  the  corporate  limits  of  the  city  of  Burlington. 
In  the  year  1886  the  city  authorities  assessed  said  land 
for  taxation,  and  levied  taxes  thereon  for  city  purposes. 
The  plaintiff  brought  this  action  in  equity,  to  enjoin  the 
city  and  its  treasurer  from  the  collection  of  said  taxes, 
upon  the  ground  that  said  land  was  not  subject  to  city 
taxes.  The  cause  waa  submitted  to  the  court  upon  an 
agreed  statement  of  facts,  and  there  was  a  decree  dis- 
missing the  petition.     Plaintiff  appeals. 

» 

J.  W.  Blythey  for  appellant. 

J.  J.  Seerley^  for  appellee. 

Rothrock,  J. — I.    The  land  upon  which  the  taxes 
were  levied  constitutes  the  plaintiff's  homestead,  and  it 
1  Taxation:      ^^®^  withiH  the  bouudaries  of  the  city,   as 
landsSlrSt?    defined  by  an  act  of  the  general  assembly 
limits.  Qf  tj^ig  state,  approved'  February  14,  1851. 

No  city  taxes  were  levied  upon  the  land  until  the  year 
1886.  The  location  and  purposes  for  which  the  prem- 
ises have  been  used  are  set  forth  in  the  agreed  statement 
of  facts,  as  follows :  "  The  aforesaid  tract  of  land  is 
not,  and  has  never  been,  divided  into  lots,  nor  inter- 
sected by  streets  or  alleys,  but  has  been  used  and  occu- 
pied in  one  entire  tract  by  the  plaintiff  as  his  homestead. 
About  three-quarters  of  an  acre  is  occupied  by  the  house 
and  a  portion  of  the  lawn  of  the  plaintiff ;  about  an  acre 
is  occupied  by  barns  and  out-buildings  and  stable-yard^ 
and  a  small  portion  is  occupied  by  a  house,  for  the 
accommodation  and  residence  of  the  plaintiff's  servant, 
engaged  in  the  care  of  his  domestic  animals  and  other 
matters  about  his  residence,  and  from  which  no  rent  is 
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now,  or  ever  has  been,  derived,  except  as  the  same  has 
been  included  in  the  compensation  of  the  servant  for  his 
labor.  The  remainder  of  the  tract  of  land  is  occupied 
by  garden,  orchard,  and  wooded  pasture-land.  The 
tract  is  situated  more  than  one  mile  from  the  business 
center,  and  a  large  part  thereof  is  not  suitable  for  sub- 
division into  lots."  Second.  "  It  is  further  agreed  that 
the  above-described  tract  of  land  is  not  held  for  specu- 
lative purposes,  nor  with  the  intention  of  dividing  the 
same  into  lots,  but  that  it  is,  and  for  many  years  has 
been,  occupied  by  the  plaintiff  and  his  family  as  their 
homestead  and  residence,  and  used  in  good  faith,  in  the 
manner  and  for  the  purposes  above  set  out,  and  for  no 
other  purpose,  and  with  the  intention  of  so  continuing." 
A  plat  of  the  land,  and  that  part  of  the  city  adjacent  to 
it,  is  exhibited  with  and  made  a  part  of  the  agreed 
statement  of  facts,  from  which  it  appears  that  the  land 
adjoining  plaintiff's,  on  all  sides,  is  laid  out  in  lots  and 
streets  and  alleys.  There  are  streets  on  three  sides,  and 
an  alley  on  the  other  side.  An  electric  light  is  main- 
tained by  the  city  at  the  intersection  of  the  streets,  at 
one  corner  of  the  land,  and  the  city  also  lights  at  public 
expense  a  line  of  gas- lamps  upon  one  of  the  streets  to 
plaintiff's  house.  The  city  wuter- works  extend  to 
plaintiff's  residence,  and  there  is  a  public  hydrant  in 
front  of  his  house.  A  fire  station  is  maintained  by  the 
city  near  the  land.  Street  cars  run  on  two  sides,  and 
one  block  from  the  land.  The  city  works,  and  has  in 
reasonably  good  condition,  all  the  streets  surrounding 
the  property;  and  there  is  a  public  school  building  about 
two  blocks  distant.  From  these  facts  it  would  seem 
that,  under  the  authority  of  Fulton  v.  Oity  of  Davenport^ 
17  Iowa,  404,  and  BrooJcs  v.  Polk  County^  52  Iowa,  460, 
the  plaintiff's  land  is  subject  to  taxation  for  city  pur- 
poses. The  plaintiff  appears  to  have  all  the  benefits  of 
light,  water,  streets,  railroads  and  fire  stations,  which 
are  common  to  that  part  of  the  city  which  surrounds  his 
land. 

II.     We  have  stated  that  the  plaintiff's  land  is 
within  the  boundaries  of  the  city  as  established  in  the 


656 SUPREME  COURT  OF  IOWA, 

Perkins  v.  City  of  Burlington. 

year  1851.     By  chapter  47  of  the  Laws  of 

'  chapter47.      1876,   cities  and  incorporated  towns  were 

Laws  of  1876:  * 

interpreta-  authorized  to  enlarge  their  limits  in  the 
manner  therein  provided.  The  enlargement 
was  to  be  effected  by  a  vote  of  the  electors  of  the  city  or 
town,  upon  a  proposition  to  be  submitted  by  the  city  or 
town  counsel.  Section  4  of  the  act,  as  amended  by 
chapter  169,  Acts  of  Seventeenth  General  Assembly,  is 
a«  follows  :  "No  lands  included  within  said  extended 
limits,  which  shall  not  have  been  laid  off  into  lots  of 
twenty  acres  or  less,  or  which  shall  not  subsequently  be 
divided  into  parcels  of  twenty  acres  or  less,  by  the 
extension  of  streets  or  alleys,  and  which  shall  also  in 
good  faith  be  occupied  and  used  for  agricultural  or  hor- 
ticultural purposes,  shall  be  taxable  for  any  city  or 
town  purpose,  except  that  they  may  be  subjected  to  a 
road  tax,  to  the  same  extent  as  though  they  were  out- 
side of  the  city  or  town  limits,  which  said  tax  shall  be 
paid  into  the  city  treasury;  provided,  that  the  provision 
of  this  act  shall  not  apply  to  cities  organized  under 
special  charter."  The  city  availed  itself  of  this  act,  and 
extended  its  limits  in  the  year  1876. 

It  is  contended  by  counsel  for  appellant  that  all 
lands  lying  within  the  limits  of  the  city  as  now  defined, 
if  not  divided  into  lots  of  twenty  acres  or  less,  and  which 
have  been  used  in  good  faith  for  agricultural  or  horti- 
cultural purposes,  are  exempt  from  taxation  for  city 
purposes.  On  the  other  hand,  counsel  for  appellee 
claims  that  such  exemption  applies  only  to  lands  brought 
within  the  city  by  the  added  territory.  The  question 
turns  upon  the  meaning  intended  by  the  words,  "lands 
included  in  said  extended  limits."  We  think,  taking 
the  whole  act  together,  including  its  title  and  consider- 
ing its  object,  that  the  lands  referred  to  mean  lands 
added  to  the  city.  The  law  was  enacted  for  the  purpose 
of  enabling  cities  and  towns  to  enlarge  their  boundaries. 
It  was  no  part  of  its  object  to  limit  city  taxation  in  cities 
as  they  then  existed.  It  enabled  cities,  by  a  vote  of  the 
people,  to  extend  their  limits  and  include  within  the 
boundaries  agricultural  lands  without  the  consent  of  the 
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owners  thereof;  and  it  was,  no  doubt,  quite  apparent 
that  some  means  should  be  provided  to  protect  farming 
lands  from  city  taxation.  There  was  no  demand  for 
protection  to  the  owners  of  land  already  within  the 
boundaries  of  cities.  It  is  true  that  "within  said 
extended  limits"  might,  in  a  certain  sense,  mean  within 
the  whole  of  tne  territory  in  the  city.  But,  when 
considered  in  connection  with  the  other  sections  of  the 
statute,  it  appears  to  us  plain  that  "said  extended 
limits"  was  intended  to  mean  the  land  included  in  the 
addition  made  to  the  boundaries  of  the  city.  It  is  con- 
tended that  the  legislature  must  have  intended  the 
exemption  to  apply  to  all  the  land  in  the  city  as  extended, 
for  otherwise  there  would  be  one  rule  of  taxation  for 
lands  in  the  extension,  and  another  for  the  lands  within 
the  original  limits.  We  do  not  think  that  we  should  be 
controlled  by  this  consideration.  It  appears  plain  to  us 
that  it  was  not  intended  to  disturb  the  taxing  power 
over  lands  already  within  the  city. 

Affibmed. 


The  State  v.  Whitmer, 

1.  Larceny :  possession  of  stolen  property  :  explanation  :  evi- 
dence. Trial  for  the  larceny  of  two  horses.  The  horses  were  in 
the  ezcluslTe  possession  of  the  defendant  and  were  traded  off  by 
him,  within  two  days  after  they  were  stolen.  Held  that  it  was 
therefore  incumbent  on  him  to  make  some  reasonable  explanation 
of  his  possession  consistent  with  his  innocence,  and  that,  though 
the  evidence  was  not  wholly  consistent,  it  was  for  the  jury  to 
determine  its  effect,  and  that  this  court  could  not  interfere  with  a 
verdict  of  ''guilty,"  on  the  ground  of  insufficient  evidence.  (See 
opinion  for  evidence.) 

2.  Criminal  Law:  new  trial:  newly-disoovered  and  cumu- 
lative EVIDENCE.  The  statute  does  not  authorize  a  new  trial  in  a 
criminal  case  on  the  ground  of  newly-discovered  evidence  (State 
V.  Botmnan,  45  Iowa,  418),  nor  in  any  case,  where  the  newly-dis. 
covered  evidence  is  merely  cumulative,  as  in  this  case.  (See 
opinion  for  citations.) 
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8.     :  MiBCONDUOT  OF  OOUNSBL :  APPEAL :  REOOBD.    A  Complaint 

that  the  counsel  for  the  state  was  guilty  of  misconduct  in  argument 
to  the  jury,  in  referring  to  the  fact  that  the  defendant  did  not  tes- 
tify in  his  own  behalf,  in  violation  of  section  8686  of  the  Code,  can- 
not be  considered  in  this  court,  where  the  facts  relied  upon  do  not 
appear  in  the  record;  but  where  the  court  below  refused  a  new 
trial  on  that  ground,  this  court  must  presume  that  there  was  no 
such  misconduct. 

Appeal  from   Pottawattamie   District   Court. — ^Hon. 

A.  B.  Thobnell,  Judge. 

Filed,  May  20,  1889. 

The  defendant  was  indicted,  tried,  and  convicted  of 
the  larceny  of  two  horses,  the  property  of  one  J.  B. 
Fallon.    Defendant  appeals. 

WatJcins  <fi  Williams^  for  appellant. 
A.  J".  BaJcer^  Attorney  General,  for  the  State. 

RoTHROOK,  J. — L.  It  is  not  disputed  that  two 
horses,  the  property  of  Fallon,  were  stolen  from  his 
1  LABOTirr :  pasturo  near  Glenwood,  in  Mills  county,  on 
StoTen^p^'  ^'^^  ^^g^*  ^*  *^®  seventh  of  November,  1886. 
S2tfon?^  T^®  animals  were  found  in  the  city  of 
eyidonoe.  Omaha*  Nebraska,  on  the  ninth  day  of  the 
same  month.  One  of  them  was  in  the  livery  stable  of  one 
Brown,  and  the  other  in  the  livery  barn  of  one  Demick. 
It  appears  from  the  evidence  of  D.  A.  Farrell,  who  was 
then  sheriff  of  Mills  county,  and  who  found  the  team  in 
Omaha,  and  who  arrested  the  defendant  at  that  place, 
that  the  defendant  admitted  that  he  sold  or  traded  the 
horses  to  Brown  and  Demick  within  two  or  three  days 
after  they'  were  stolen.  When  arrested,  defendant 
claimed  that  he  got  one  of  the  horses  from  a  farmer,  and 
the  other  from  another  person,  at  a  place  called  "Papil- 
lion,"  and  that  he  did  not  know  either  of  the  x>ersons 
from  whom  he  got  the  horses.  He  gave  no  description 
of  the  persons.    The  sheriff  told  defendant  that  he  would 
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go  to  Papillion  with  him,  but  he  expressed  no  willing- 
ness to  go,  only  that  he  wanted  to  have  his  bonds  reduced, 
and  go  himself.  It  appears  that  the  case  has  been  twice 
tried  in  the  court  below,  and  there  is  nothing  in  the 
record  showing  that  the  defendant  has  at  any  time  made 
any  effort  to  verify  his  statement  that  he  bought  the 
horses  at  Papillion  or  elsewere. 

It  will  be  observed  that  the  property  was  in  the 
exclusive  possession  of  the  defendant  very  soon  after  it 
was  stolen.  It  was  therefore  incumbent  on  him  to  make 
some  reasonable  explanation  of  his  possession.  One  C. 
Wesley  was  a  witness  in  behalf  of  the  state,  and  he  testi- 
fied that  he  saw  a  man  whom  he  believed  to  be  the 
defendant  in  possession  of  a  team  of  the  same  description 
as  the  stolen  horses,  and  leading  them  up  Main  street,  in 
the  city  of  Council  Bluflfs,  on  the  morning  of  November 
8,  1886,  and  that  he  saw  him  about  nine  o'clock  that 
morning  at  the  dummy  depot  on  Broadway,  with  the 
same  team,  and  that  he  took  them  on  the  transfer  train, 
which  started  towards  Omaha.  This  witness  was  exam- 
ined upon  the  preliminary  examination,  and  upon  the  first 
trial,  and  it  appears  from  the  record  that  his  testimony 
upon  the  last  trial,  as  to  identifying  the  defendant  as  being 
the  person  in  possession  of  the  team  at  Council  Bluffs,  is 
not  consistent  with  his  testimony  given  on  the  first  trial, 
and  at  the  preliminary  hearing.  And  another  witness, 
who  was  present  at  the  time  the  team  was  put  upon  the 
transfer,  testified  that  the  animals  were  in  possession  of  a 
tall  man  and  a  short  man,  and  that  neither  of  them  was  the 
defendant.  Another  witness  stated  that  he  saw  a  tall 
man  and  a  short  man  in  the  neighborhood  of  where  the 
team  was  stolen  on  the  evening  before  they  were  taken. 
Several  other  witnesses  testified  that  the  defendant  was 
in  the  city  of  Omaha  on  the  night  in  which  the  horses 
were  stolen. 

The  principal  question  presented  in  argument  is 
that  the  verdict  is  not  supported  by  the  evidence.  We 
have  set  out  the  evidence  somewhat  in  detail,  for  the 
purpose  of  showing  that  it  presented  a  proper  case  for 
the  determination  of  a  jury.     There  is  no  such  absence 
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of  evidence  of  guilt  as  to  warrant  the  interference  of  this 
court.  It  is  true  that  the  witness  Wesley  did  not  on 
the  three  occasions  on  which  he  testified  give  the  same 
dates  at  which  he  claims  he  saw  the  defendant  in  posses- 
sion of  the  horses  at  Council  Bluffs,  and  he  did  not  give 
exactly  the  same  description  of  the  person  as  to  his 
clothes,  whiskers,  etc.  But  it  is  quite  certain  that  he 
saw  the  team,  because  the  witness  for  the  defendant  who 
was  present  testified  that  Wesley  was  at  the  dummy 
train  when  the  horses  were  shipped.  Taking  the  evi- 
dence all  together,  we  are  content  to  let  the  judgment 
stand. 

II.  One  ground  of  the  motion  for  a  new  trial  was 
based  upon  alleged  newly-discovered  evidence.  The 
2.  cbhhhal  law:  application  was  based  upon  certain  affida- 

newiy^'Jjoov-  ^^*®»  tvom  which  it  appears  that  two  wit- 
cmSuiative  nesses,  who  were  present  at  the  transfer 
evidence.  when  the  horses  were  shipped  to  Omaha, 
will  testify  that  the  same  were  not  in  the  possession  of 
the  defendant,  and  that  he  was  not  present  at  that  time 
and  place.  This  evidence  is  cumulative.  It  is  of  the 
same  kind  and  to  the  same  point  as  other  evidence  which 
was  introduced  upon  the  trial.  A  new  trial  will  not  be 
granted  for  newly-discovered  evidence  which  is  merely 
cumulative  {Reeves  v.  Royal^  2  G.  Greene,  451;  Manix 
D.  Malonj/j  7  Iowa,  81;  Morrow  v.  Railway  Co.,  61 
Iowa,  487);  and  it  has  been  determined  by  this  court  that 
the  statute  does  not  authorize  a  new  trial,  in  a  criminal 
case,  upon  the  ground  of  newly-discovered  evidence, 
{State  V.  Bowman^  45  Iowa,  418). 

III.  The  defendant  was  not  examined  as  a  witness 
in  his  own  behalf.  It  is  claimed  that  the  county 
3 .  nijgcon.  attorney,   in  his  address  to  the  jury,  was 

s^p  appeST  guilty  of  such  misconduct  as  to  entitle  the 
record.  defendant  to  a  new  trial,  because  he  made 

the  statement  to  the  jury  that  the  defense  "did  not  dare 
to  put  the  defendant  on  the  witness  stand."  It  is  pro- 
vided by  section  8636  of  the  Code  that  the  fact  that  the 
defendant  is  not  introduced  as  a  witness  in  his  own  behalf 
shall  not  have  any  weight  against  him  on  the  trial, 
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nor  shall  the  attorneys  for  the  state  during  the  trial  refer 
to  the  fact  that  the  defendant  did  not  testify  in  his  own 
behalf,  and,  if  they  do  so,  the  defendant  shall  for  that 
cause  alone  be  entitled  to  a  new  trial.  But  the  record 
does  not  show  that  the  county  attorney  violated  the 
section  of  the  statute  above  referred  to  It  rather 
appears  that  he  did  not>  The  court  below  must  have  so 
held,  and  we  think  correctly. 

IV.  It  appears  to  us  that  the  charge  given  by  the 
court  to  the  jury,  and  the  manner  in  which  the  trial  was 
conducted,  were  fair,  and  even  liberal,  towards  the 
defendant,  and  we  discover  no  reason  why  the  judgment 
should  not  be  enforced.  Affibmed, 
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1. 


2. 


8. 


Appeal :  theory  of  trial  below  followed.  A  claim  made  in 
this  court,  in  an  action  to  establish  and  enforce  a  lien  on  land,  that 
the  defendant  and  appellant  had  conveyed  her  interest  in  the 
premises  before  the  action  was  begun,  and  that  therefore  she  lias 
no  further  interest  in  the  controversy,  cannot  be  considered,  where 
it  [appears  from  the  record  that  the  case  was  tried  below  on  a  con- 
trary theory,  and  that  theory  was  justified  by  the  pleadings. 


:  reviewing  demurrer:   what  record    must   show,    a 

party  desiring  a  review  in  this  court  of  an  order  overruling  a 
demurrer  should  elect  to  stand  upon  his  demun*er,  and  have  the 
record  so  show.  It  is  not  sufficient  to  have  general  exceptions 
noted  at  the  end  of  a  decree  showing  a  trial  on  the  merits. 
(Compare  Wilcox  v,  McCune,  21  Iowa,  296.) 

Pleading :  averments  of  answer  not  denied  :  effect.  A  reply 
does  not  necessarily  admit  the  averments  of  the  answer  which  it 
does  not  deny,  nor  waive  the  denial  made  by  Implication  cf  law. 
(Ck)mpare  Day  v,  Instirance  Co,,  75  Iowa,  694.) 

Mortgage :  foreclosure  :  parties.  One  who  holds  a  certificate 
of  purchase  of  land  upon  the  foreclosure  of  a  junior  mortgage  is, 
during  the  year  allowed  by  law  for  redemption,  only  a  lien-holder, 
and  is  not  a  necessary  party,  though  a  proper  one,  to  the  foreclosure 
of  a  senior  mortgage;  and,  if  no  redemption  is  made,  and  a  sheriif  *8 
deed  is  executed  to  him,  it  does  not  divest  the  lien  of  the  senior 
mortgage,  though  such  lien  can  be  enforced  against  him  only  after 
his  rights  have  been  adjudicated  in  the  manner  provided  by  law. 
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%  :  .  BBDEMFnON  BY  PURCHASER  UNDER  JUNIOR  FORE- 
CLOSURE :  TERMS  OF :  EQUITY.  Where  two  mortgages  made  and 
filed  at  the  same  time  on  the  same  land,  and  which  were  therefore 
co-ordinate  liene  {Koevenig  v.  SchmitZt  71  Iowa,  186),  were  fore- 
closed, and  the  sheriff  held  a  special  execution  on  each,  but  sold  on 
one  only,  and  plaintiff  bid  the  whole  amount  due  on  both,  includ- 
ing costs,  and  the  sheriff  applied  the  surplus,  after  paying  the  exe- 
cution on  which  he  sold,  to  the  satisfaction  of  the  other  execution, 
held  that,  though  this  may  have  been  irregular,  it  accomplished 
just  what  equity  would  have  decreed,  and  therefore  a  court  of  equity 
rightly  refused  to  disturb  it,  on  the  complaint  of  a  purchaser  under 
a  junior  foreclosure,  that  the  surplus  should  have  been  paid  to  her; 
also,  that  the  court,  in  an  action  to  fix  the  terms  and  limit  the  time 
of  redemption  by  her  ( she  not  having  been  made  a  party  to  the 
foreclosures ),  properly  ordered  that,  to  effect  such  redemption,  she 
should  pay  the  whole  amount  bid  by  plaintiff,  with  ten  per  cent, 
thereon  from  date  of  payment,  not  excepting  the  costs  made  in  the 
foreclosure  of  the  senior  mortgages. 

Appeal  from  Delaware  District  Court. — Hon.  J.  J. 

Net,  Jndge. 

Filed,  May  20,  1889. 

Action  in  equity  to  foreclose  a  lien  on  real  estate, 
and  to  fix  and  limit  the  time  of  redemption  therefrom 
by  defendant.  A  decree  was  rendered  for  plaintiff  as 
prayed,  and  defendant,  Lncy  Daniels,  appeals. 

Henderson^  Hurd^  Daniels  &  Kiesel  and  Blair^ 
Dunham  &  Norris^  for  appellant. 

Powers  cfi  Lacy  and  Toran  &  Arnold^  for  appellee. 

Robinson,  J. — ^The  petition  of  plaintiflE  states  that 
H.  P.  Chapman  and  wife,  on  the  twenty-second  day 
of  March,  1882,  executed  on  the  land  involved  in  this 
action  two  mortgages,  both  of  which  were  recorded  at 
che  same  hour  in  the  proper  records  of  Delaware  county; 
that  one  was  in  favor  of  Emma  Chase,  and  the  other  in 
favor  of  Enos  Yoran;  that  actions  were  brought  for  the 
foreclosure  of  these  mortgages  by  the  respective  mort- 
gagees in  the  district  court  of  Delaware  county,  and  a 
decree  of  foreclosure  rendered  in  favor  of  the  plaintiff 
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in  each  case  on  the  fifteenth  day  of  February,  1887;  that 
the  parties  then  appearing  of  record  to  be  the  holders 
of  liens  on  said  land  were  not  made  parties  to  either 
action ;  that  the  land  was  sold  to  plaintiff  on  the  twelfth 
day  of  September,  1887,  by  virtue  of  a  special  execution 
issued  on  the  decree  in  favor  of  said  Emma  Chase;  that 
at  the  time  of  said  sale  the  sherijBf  who  made  It  held  for 
collection  a  special  execution  issued  on  the  decree  in 
favor  of  said  Enos  Yoran;  that  on  said  sale  plaintiff  bid  the 
amount  required  to  satisfy  both  of  said  executions ;  that 
he  is  now  owner  of  the  sheriff's  certificate  of  sale;  that 
he  is  also  the  owner  of  a  decree  of  foreclosure  rendered 
in  favor  of  Mary  E.  Kent  and  against  said  Chapman, 
which  is  a  lien  on  a  portion  of  said  premises  senior  to 
the  liens  of  the  two  mortgages  described  and  foreclosed 
as  aforesaid,  and  that  the  interest  thereby  created  is  not 
merged  in  said  junior  decrees ;  that  defendant,  Lucy 
Daniels,  claims  or  appears  to  have  of  record  some 
interest  in  said  premises,  but  such  claim  or  interest  is 
junior  and  inferior  to  said  liens  of  plaintiff.  The  peti- 
tion asks  that  the  said  lien  of  plaintiff  be  foreclosed  as 
against  said  defendant,  and  that  her  equity  of  redemp- 
tion be  fixed  and  limited  as  provided  by  law,  not 
extending  beyond  September  12,  1888,  and  that  general 
equitable  relief  be  given.  By  an  amendment  to  his 
petition  the  plaintiff  alleges  that  the  defendant,  Lucy 
Daniels,  executed  a  deed  to  one  Susan  E.  Daniels  the 
day  before  the  petition  in  this  case  was  filed,  ''convey- 
ing, or  purporting  to  convey,"  all  her  right,  title  and 
interest  in  said  premises  to  said  grantee,  and  makes 
the  latter  a  party  defendant.  An  answer  was  thereafter 
filed  by  Lucy  Daniels,  which  does  not  deny  any  material 
averment  of  the  amended  petition.  It  alleges  that  on 
the  sixteenth  day  of  February,  1886,  plaintiff  obtained 
a  decree  of  foreclosure  against  Chapman,  which  author- 
ized a  special  execution  against  the  said  premises ;  that 
such  execution  was  issued,  and  the  premises  sold  there- 
under on  the  twenty-second  day  of  March,  1886,  to  the 
plaintiff;  that  after  that  sale,  and  before  the  suits  of 
Chase  and  Toran  were  commenced,  a  junior  lien-holder 
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paid  to  plaintiff  the  full  amount  of  the  certificate  of 
8ale,  and  became  entitled  to  demand  the  sheriff's  deed 
to  be  issaed  thereon ;  that  the  right  to  demand  such 
deed  was  duly  assigned  to  said  Lucy  Daniels,  to  whom 
a  deed  was  issued  in  due  form  on  the  seventh  day  of 
April,  1887;  that  neither  said  defendant  nor  her  assignee 
was  a  party  to  the  Chase  and  Yoran  foreclosure  proceed- 
ings. To  that  answer  plaintiff  filed  a  reply,  in  which  it 
was  alleged,  in  substance,  that  said  defendant  was 
estopped  from  asserting  a  right  in  said  premises  supe- 
rior to  the  liens  of  plaintiff,  for  the  reason  that  the 
decree  through  which  she  claims  title  duly  recognizes 
such  liens  to  be  superior  to  said  decree.  To  the  reply 
said  defendant  filed  a  demurrer,  which  was  overruled. 
The  decree  recites  the  filing  of  the  demurrer  and  the 
ruling  thereon,  and  shows  that  evidence  was  introduced 
by  the  plaintiff.  At  the  end  of  the  decree  is  a  state- 
ment as  follows:  "To  all  of  which  the  said  Lucy 
Daniels  excepts,"  but  the  record  does  not  show  any 
other  exception  by  her,  nor  does  it  show  that  she  elected 
to  stand  upon  her  demurrer.  The  decree  provided  that 
unless  redemption  was  made  from  the  sale  of  September 
12,  1887,  on  or  before  September  12,  1888,  by  the  pay- 
ment of  the  full  amount  represented  by  the  certificate 
of  sale,  then  all  right  of  defendant  to  the  premises 
should  be  barred  and  forever  foreclosed. 

I.    It  is  insisted  by  appellee  that  the  record  shows 
that  appellant  sold  and  conveyed  her  interest  in  the 

premises  in  controversy  before  this  action 
"oryof  trial  be-  was  commeuced,  and  that  in  consequence 

low  folIovTfid 

she  has  no  further  interest  in  the  matters  in 
controversy  It  is  true  that  appellant  does  not  allege 
in  terms  that  she  has  or  claims  an  interest  in  said  prem- 
ises, and  that  the  amendment  to  the  petition,  which  is 
not  denied,  avers  that  the  day  before  the  petition  was 
filed  appellant  ''executed  a  deed  to  one  Susan  E.  Dan- 
iels, conveying  or  purporting  to  convey"  all  her  right 
and  title  to  the  premises.  But  the  petition  also  charges 
that  appellant  "claims  or  appears  to  have  of  record" 
some  right  or  title  to  the  premises,  and  that,  not  being 
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denied  by  the  answer,  must  be  taken  as  admitted.  The 
reply  of  plain tiflE  as  originally  filed  contained  a  division 
which  pleaded  that  appellant  had  fully  conveyed  her 
interest  in  the  premises  before  the  petition  was  filed. 
Appellant  thereupon  moved  that  she  be  dismissed. 
Pending  the  motion,  that  division  of  the  reply  was  with- 
drawn, and  the  motion  was  then  overruled.  It  is  clear 
that  the  cause  was  tried  in  the  court  below  on  the  theory 
that  appellant  had  some  right  or  title  to  the  premises, 
and  made  some  claims  thereto,  and  we  are  of  the  opinion 
that  the  pleadings  justified  that  course. 

II.  Appellant  has  assigned  errors  with  the  view  of 
having  the  ruling  of  the  district  court  on  the  demurrer 

g ^  review-    ^^^i^^^d-     I*  ^s  claimed  by  appellee  that  no 

tag^demurrer:  exceptiou  to  such  ruliug  was  taken,  and 
must  show,  that  appellant  did  not  elect  to  stand  on  her 
demurrer.  The  general  exception  noted  at  the  end  of 
the  decree  indicates  that  exceptions  to  all  rulings  set 
out  in  the  decree  were  taken.  But  that  is  not  sufficient 
for  the  purposes  of  appellant.  She  should  have  elected 
to  stand  on  her  demurrer,  if  she  desired  to  preserve  her 
rights  thereunder,  and  the  record  should  have  shown 
that  fact.  The  taking  of  an  exception  was  not  suffi- 
cient. Wilcox  V.  McCune,  21  Iowa,  296.  We  fail  to 
discover  any  indication  in  the  record  that  appellant 
elected  to  stand  on  her  demurrer,  while  it  appears  that 
there  was  a  trial  on  the  merits.  The  alleged  errors  in- 
volved in  the  overruling  of  the  demurrer  must  therefore 
be  disregarded. 

III.  The  evidence  offered  on  the  trial  in  the  court 
below  has  not  been  certified  and  made  of  record  as 

req  uired  by  law.  Som  e  alleged  evidence  is  set 

*  aVennenti  of  out  iu  the  reCOrd  by  various  means,  but  it  can- 
denied:  ef-  not  be  considered.  Notwithstanding  that 
fact,  appellant  asks  a  reversal  of  the  decree, 
and  insists  that  the  pleadings  show  that  it  is  erroneous: 
that  the  answer  admits  most  of  the  allegations  of  the  peti- 
tion, and  sets  out  certain  matters  in  defense ;  that  these 
matters  are  admitted  by  the  reply;  and  that  the  facts  so 
admitted  are  sufficient  tc  show  that  the  decree  should 
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be  reversed.  The  reply  does  not,  however,  necessarily 
admit  the  averments  of  the  answer  which  it  does  not 
deny,  nor  waive  the  denial  made  by  implication  of  law. 
Bay  V.  Insurance  Co.^  75  Iowa,  694.  The  reply  in  this 
case  admits,  for  the  purpose  of  the  pleas  in  estoppel, 
that  appellant  claims  title  by  virtue  of  a  certain  decree, 
a  copy  of  which  is  set  out,  and  a  sale  by  virtue  of  a 
special  execution  issued  to  satisfy  the  same ;  but  it  is 
not  such  an  admission  of  a  material  fact  as  shows  the 
decree  in  this  case  to  be  erroneous. 

IV.     If  it  be  conceded  that  the  averments  of  the 
answer  are  substantially  admitted  for  all  the  purposes 

of  the  case,  as  claimed  by  appellant,  then 
'  foreclosure':  we  are  justified  in  finding  from  the  plead- 
ings, the  admissions  of  appellant,  and  the 
presumptions  as  to  what  was  established  by  the  evidence 
in  which  we  must  indulge,  that  the  material  facts  of  the 
case  are  substantially  as  follows  •  Both  parties  claim 
through  H.  P.  Chapman.  He  had  executed  a  first  mort- 
gage on  a  part  of  the  premises  in  controversy,  which 
was  assigned  to  Mary  E.  Kent.  It  was  foreclosed,  and 
the  decree  of  foreclosure  was  assigned  to  plaintiflf,  who 
now  holds  it  as  a  separate  claim  against  a  part  of  the 
premises.  No  sale  has  been  made  by  virtue  of  it. 
Chapman  afterwards  executed  two  other  mortgages,  one 
of  which  was  in  favor  of  Emma  Chase,  the  other  being 
in  favor  of  Enos  Yoran.  Those  mortgages  were  executed 
at  the  same  time,  were  recorded  at  the  same  hour,  and 
were  foreclosed  on  the  same  day.  Neither  was  senior 
to  the  other,  and  the  premises  were  held  for  the  payment 
of  both.  Koeoenig  v.  SchmitZy  71  Iowa,  176.  Chapman 
executed  a  fourth  mortgage,  which  was  foreclosed,  and 
the  premises  were  sold  by  virtue  of  a  special  execution 
issued  to  satisfy  the  decree  of  foreclosure.  There  was 
no  redemption  from  that  sale,  and  appellant  became  the 
holder  of  the  title  conveyed  by  the  sale  and  sheriff '  s 
deed.  The  decree  under  which  she  claims  was  rendered 
on  the  sixteenth  day  of  February,  1886.  Mary  E.  Kent 
and  others  were  made  parties  defendant  in  the  action  in 
which  it  was  rendered,  and  the  liens  of  all,  excepting 
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that  claimed  by  Mary  E.  Kent  by  virtue  of  the  first 
mortgage  executed  by  Chapman,  were  decreed  to  be 
junior  to  the  lien  of  the  plaintiff  in  that  action. 
Whether  her  lien  was  senior  or  not  was  not  determined. 
Chase  and  Yoran  were  made  parties  to  that  action,  but 
it  was  dismissed  as  to  them  without  an  adjudication  of 
their  rights.  The  premises  were  sold  March  22,  1886, 
to  the  plaintiff  in  this  action.  Appellant  thereafter 
became  the  owner  of  the  rights  conferred  by  the  sheriff's 
certificate  of  sale,  and  received  a  sheriff 's  deed  on  the 
seventh  day  of  April,  1887.  Neither  appellant  nor  her 
assignee  were  made  parties  to  either  of  the  actions  for 
the  foreclosure  of  the  Chase  and  Yoran  mortgages, 
although  their  interests  were  shown  of  record.  The 
actions  last  named  were  commenced  after  the  premises 
in  question  were  sold  to  appellant's  assignees,  but  the 
decrees  therein  were  rendered  before  appellant  was 
entitled  to  a  sheriff's  deed.  The  premises  were  sold  by 
virtue  of  the  special  execution  issued  to  satisfy  the 
Chase  decree  on  the  twelfth  day  of  September,  1887,  or 
after  the  sheriff's  deed  to  appellant  had  been  duly  exe- 
cuted and  recorded.  At  the  time  of  said  sale  a  special 
execution  to  satisfy  the  Yoran  decree  had  been  issued 
and  levied  upon  the  premises,  but  no  sale  was  made 
thereunder.  Plaintiff  bid  for  the  premises  an  amount 
sufficient  to  satisfy  both  executions,  and  the  price  he 
paid  was  so  applied.  It  is  insisted  by  appellant  that  the 
proceedings  to  foreclose  the  Chase  and  Yoran  mortgages 
were  illegal,  for  the  reason  that  she  or  her  assignor  was 
the  owner  of  the  sheriff's  certificate  of  sale  when  the 
actions  were  commenced,  and  when  the  decrees  were 
rendered;  that  she  was  so  far  the  owner  of  the  premises  as 
to  be  a  necessary  party  to  the  foreclosure  proceedings. 
That  she  was  a  proper  party  may  be  admitted,  but  we 
are  of  the  opinion  that  she  was  not  a  necessary  party. 
She  was  not  in  possession  of  the  premises,  nor  was  she 
entitled  to  such  possession.  Her  interests  could  have 
been  terminated  at  any  time  prior  to  the  twenty-third 
day  of  March,  1887,  without  her  consent,  and  without 
bringing  her  into  court,   by  a   redemption  from  thft 
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sheriflf's  sale,  made  as  provided  by  law.  Until  she 
became  entitled  to  a  deed  her  claim  was  in  the  nature  of 
a  lien,  and  there  was  no  more  necessity  for  making  her  a 
party  to  the  suits  in  question  than  there  was  for  making 
any  other  lien-holder  such  a  party.  When  the  sheriflf's 
deed  was  executed  to  her  she  became  entitled  to  the 
possession  of  the  premises,  and  was  then  owner,  subject, 
however,  to  the  liens  of  the  several  mortgages  and 
decrees  under  which  plaintiflf  now  claims.  Her  owner- 
ship did  not  divest  those  liens,  although  they  can  be 
enforced  against  her  only  after  her  rights  have  been 
adjudicated  in  the  manner  provided  by  law.  This 
action  was  brought  to  determine  those  rights,  and  to  fix 
a  time  within  which  she  can  redeem,  and  we  are  of  the 
opinion  that  it  can  be  maintained.  We  must  presume 
that  the  evidence  sustained  the  decree  as  to  priorities  of 
the  liens  in  controversy. 

Y.     It  is  insisted  by  appellant  that  the  amount 
fixed  by  the  decree  for  her  to  pay  in  case  she  redeems 

is  excessive.     The  amount  so  fixed  is  the 
'J^emptTon     amouut  for  which  the  premises  sold,  with 

by  purohaser     ,  , 

under  Junior    interest  thereou  at  ten  per  cent,  per  annum 

foreclosuro :  ' 

terns  of :  f  rom  date  of  sale.  The  theory  of  plain tiflF 
is  that,  as  she  was  the  owner  of  the  land 
when  the  sale  was  made,  the  amount  realized  from  it  in 
excess  of  the  sum  required  to  satisfy  the  Chase  mort- 
gage should  have  been  paid  to  her,  and  should  not  have 
been  applied  in  satisfaction  of  the  Toran  execution. 
It  may  be  that  the  proceedings  in  question  were  not 
entirely  regular,  but  they  accomplished  just  what  a  court 
of  equity  would  have  decreed.  Koevenig  v.  Schmitz^ 
supra.  The  special  executions  were  designed  to  enforce 
liens  which  were  in  all  respects  equal  excepting  as  to 
amounts.  Plaintiflf  bid  the  amount  necessary  to  satisfy 
both  for  the  purpose  of  extinguishing  both  liens.  An 
equitable  result  having  been  reached,  a  court  of  equity 
will  not  disturb  it.  It  is  further  said  that  appellant 
should  not  be  required  to  pay  the  expenses  of  the  fore- 
closure proceedings  and  sale,  but  they  were  legitimate 
results  of  senior  liens,  of  which  she  had  notice  when  she 
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acquired  her  interest.  The  original  mortgage  debts 
were  merged  in  the  decrees,  and  they  were  satisfied  by 
the  sale  to  plaintiff.  We  think  he  is  entitled  to  recover 
the  amount  fixed  by  the  decree. 

YT.  The  conclusions  we  have  reached  make  a  con- 
sideration of  other  questions  presented  by  counsel 
unnecessary.  The  time  within  which  redemption  may 
be  made  from  the  sale  of  September  12, 1887,  is  extended 
for  the  period  of  ninety  days  next  following  the  filing 
of  this  opinion.  In  other  respects  the  decree  of  the  dis- 
trict court  is  Affirmed 


Wilson  v.  Yocum. 

1.  Vendor  and  Vendee :  faHjUbb  of  consideration  :  instance. 
Plaintiff  deeded  lands  to  defendant  in  consideration  of  defendant's 
deeding  to  him  other  lands,  and  of  defendant's  promise  to  erect 
valuable  improvements  on  his  other  lands  adjoining  those  deeded 
to  plaintiff,  whereby  those  deeded  woidd  be  enhanced  in  value. 
Held  that  a  failure  to  make  such  improvements  was  a  failure  of 
consideration  for  which  plaintiff  could  maintain  an  action. 

3.     :  FAi^E  BBFBESENTATIONB  :  INSTANCE.     Defendant  induced 

plaintiff  to  make  an  exchange  of  lands  with  him  by  falsely  repre- 
senting that  a  railroad  was  about  to  be  built  with  a  depot  near  the 
lands  deeded  to  plaintiff,  and  that  the  railroad  company  had  pur- 
chased a  large  tract  of  land  lying  near  to  the  land  so  conveyed,  and 
that  he  had  his  information  from  the  manager  of  the  road.  Held 
that  these  representations  were  not  the  mere  statements  of 
opinion,  but  the  assertion  of  pretended  facts,  and  that  an  action 
would  lie  for  the  recovery  of  the  damages  sustained  by  the  fraud. 
(See  opinion  for  citations.) 

8.      :  FAILXJEE  OF  CONSIDERATION  :  SPECULATIVE  DAMAGES  :  WHAT 

ABE  NOT.  Where  defendant  exchanged  real  estate  with  plaintiff, 
and  as  a  part  of  the  consideration  for  the  land  deeded  by  plaintiff 
he  agreed  to  make  certain  valuable  improvements  upon  lands 
adjoining  those  conveyed  to  plaintiff,  but  failed  to  do  so,  and 
plaintiff,  in  an  action  to  recover  for  the  failure,  alleged  that  the 
lands  conveyed  by  him  were  worth  eight  thousand  dollars,  and  that 
the  lands  conveyed  to  him,  with  the  improvements  made  as  agreed, 
would  have  been  worth  eight  thousand  dollars,  but  without  them 
were  worth  only  three  thousand  dollars,  held  that  his  damages,  as 
faihown  by  his  petition,  were  actual  and  not  speculative,  and  that  an 
action  would  lie  therefor.  (McDole  v,  Purdy,  28  Iowa,  21S,  followed; 
Fint  Nat  Bank  v.  Thurman,  69  Iowa,  698,  diatinguiahed.) 
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Appeal  from  Plymouth  District  Court. — Hon.  Soott 

M.  Ladd,  Judge. 

Piled,  May  20,  1889. 

Action  at  law  to  recover  on  account  of  the  partial 
failure  of  the  consideration  of  a  contract  to  convey  lands, 
and  for  fraudulent  representations  inducing  the  contract. 
A  demurrer  to  the  petition  was  sustained.  Plaintiff 
appeals. 

Martin  &  Oaynor^  for  appellant. 
Argo  &  McDuffiCy  for  appellee. 

Beck,  J, — I.  In  view  of  the  fact  that  questions  in 
the  case  involve  the  sufficiency  of  the  petition,  it  becomes 
necessary  to  set  it  out  quite  fully.  The  parts  material 
to  the  decision  of  the  case  are  in  these  words :  "  Comes 
now  the  plaintiff,  and  for  cause  of  action  says  that  on 
or  about  the  first  day  of  August,  1887,  the  plaintiff  and 
the  defendant  herein  entered  into  a  verbal  agreement, 
by  the  t^rms  of  which  plaintiff  agreed  to  convey  to 
defendant  certain  real  property  situated  in  Plymouth 
county,  Iowa,  to- wit :  *  *  *  That  the  defendant,  in 
consideration  therefor,  agreed  to  convey  to  the  plaintiff 
the  following  described  real  estate,  in  the  town  of 
Lucerne,  in  the  county  of  San  Diego,  California,  to- wit : 
*  *  *  And,  as  further  consideration  for  the  land 
agreed  to  be  conveyed  to  him  by  plaintiff,  promised  and 
agreed  to  make  improvements  on  land  owned  by  him  in 
the  vicinity  of  the  property  so  agreed  to  be  sold  to  plain- 
tiff, to- wit :  To  cause  to  be  erected  a  large  nail  factory, 
terra-cotta  works,  a  large  hotel  building,  and  to  build  a 
large  building,  in  which  would  be  opened  a  bank,  with 
a  capital  of  one  hundred  thousand  dollars;  and  to  erect, 
and  to  cause  to  be  erected,  many  other  large  and  sub- 
stantial buildings  on  land  then  owned  by  him,  the  said 
defendant,  in  the  immediate  vicinity  of  the  said  lots,  the 
erection  of  which  would  have  very  materially  increased 
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the  value  of  the  said  lots  so  sold  to  plaintiff;  and  farther 
represented  and  agreed,  as  an  indacement  to  said  Qon- 
tract,  that  a  railroad  company  had  selected  and  located 
its  depot  on  lots  near  said  land,  and  pointed  out  to 
plaintiff  where  said  depot  would  be  located,  and  where 
the  track  of  the  railroad  would  be  laid,  and  further  rep- 
resented that  he  had  his  information  from  the  managers 
of  said  road;  and  that  the  same  would  be  completed 
within  three  months  from  said  date;  and  further  repre- 
sented, to  induce  plaintiff  to  enter  into  said  agreement, 
that  the  managers  of  said  railroad,  the  name  of  which 
plaintiff  cannot  now  give,  had  purchased  three  hundred 
acres  of  land  immediately  adjoining  plaintiff's  lots. 
That  in  pursuance  of  said  agreement  and  representa- 
tions, and  in  reliance  thereon,  plaintiff  did,  on  or  about 
said  date,  execute  and  deliver  to  defendant  good  and 
suflScient  deeds  for  said  land  in  Plymouth  county,  Iowa. 
That  in  part  performance  of  his  said  agreement  defend- 
ant executed  and  delivered  to  plaintiff  deeds  for  said 
lots.  That  the  agreed  value  of  said  land  deeded  by 
plaintiff  to  defendant  was  eight  thousand  dollars  over 
and  above  encumbrances,  and  the  said  land  was  and 
actually  is  worth  said  sum.  That  the  estimated  value 
of  said  lots,  with  improvements  so  erected  and  built, 
was  eight  thousand  dollars.  That  if  the  defendant  had 
built  and  caused  to  be  erected  the  buildings  and 
improvements  as  he  agreed  with  plaintiff  to  do,  as 
herein  set  out,  and  if  the  representations  by  defendant 
had  been  true,  the  said  lots  would  have  been  worth  the 
sum  of  eight  thousand  dollars.  That  without  said 
improvements  said  lots  were  not  worth  to  exceed  three 
thousand  dollars.  That  at  the  said  time  defendant  was 
the  owner  of  a  great  portion  of  said  town  of  Lucerne,  and 
had  the  control  of  the  entire  town-site,  and  represented 
to  plaintiff  that  he  had  almost  unlimited  means  at  his 
command  for  the  use  and  purpose  of  improving,  build- 
ing up  and  advancing  the  same.  That  all  of  defendant's 
promises,  agreements  and  representations  herein  set 
out  were  wholly  false,  and  made  for  the  purpose  of 
cheating  and  defrauding  plaintiff.     That  defendant  has 
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failed,  neglected  and  refused  to  make  any  of  the  improve- 
ments agreed  by  him  to  be  made,  and  has  absconded  and 
left  the  state  of  California.  That  defendant  knew  at  the 
time  he  made  said  representations  that  they  were 
false,  and  made  them  for  the  purpose  of  inducing  plain- 
tiff to  pay  more  for  said  land  than  the  same  was  worth. 
That  plaintiff  relied  upon  said  representations,  and  was 
thereby  induced  to  make  said  trade.  That  by  reason  of 
the  facts  herein  set  out  plaintiff  has  been  damaged  in  the 
sum  of  five  thousand  dollars.  That  the  defendant  is  a 
non-resident  of  the  state  of  Iowa.  That,  by  reason  of 
the  facts  herein  set  out,  there  is  now  due  and  owing 
plaintiff  from  defendant  the  sum  of  five  thousand  dol- 
lars, no  part  of  which  has  been  paid.     *    *    *" 

To  this  petition  defendant  demurred  in  the  following 
language :  "(1)  Said  petition  does  not  state  facts  suffi- 
cient to  entitle  him  to  the  relief  demanded,  or  any  other 
relief,  in  this :  That  there  is  no  averment  in  plaintiff's 
petition  that  the  defendant  made  any  false  or  fraudu- 
lent statement  or  representations  to  plaintiff  respecting 
the  lots  mentioned  and  described  in  said  i)etition.  All 
the  statements  set  out  in  plaintiff's  petition,  and  which 
are  averred  to  be  false  and  fraudulent,  amount  to 
nothing  more  than  a  promise  on  the  part  of  the  defend- 
ant that  he  would  make  the  improvements  mentioned  in 
said  petition  upon  his  own  property  at  some  time  in  the 
future,  or  they  relate  to  a  condition  of  things  about  the 
truth  of  which  the  plaintiff  had  the  same  opportunity 
for  obtaining  correct  information  as  the  defendant;  and 
there  is  no  averment  with  respect  to  these  alleged  false 
statements  in  said  petition  that  defendant  fraudulently 
did  anything  to  induce  plaintiff  to  forbear  inquiry  as  to 
the  truth  of  such  alleged  fraudulent  statements.  (2) 
That  the  alleged  fraudulent  misrepresentations  or  state- 
ments are  wholly  immaterial,  in  that  they  do  not  relate 
to  any  ascertainable  fact  as  distinguished  from  matters 
of  opinion,  intention,  probability  or  expectation,  and 
they  are  therefore  not  fraudulent  in  law.  (3)  Repre- 
sentations, to  induce  a  vendee  to  purchase  property,  to 
be  f raudulentj  must  relate  to  a  present  or  past  state  of 
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facts,  and  relief,  as  for  deceit  or  for  fraud,  cannot  be 
obtained  to  a  non-performance  of  a  promise  or  other 
statement  looking  to  the  future.  (4)  The  alleged  false 
representations  relied  upon  by  plaintiff  in  this  case  do 
not  relate  to  the  subject-matter  of  the  contract  set  out  in 
the  plaintiffs  petition,  but  do  relate  solely  to  collateral 
matters  of  mere  inducement,  and  they  are  therefore 
insufllcient  in  law.  (6)  The  damages  claimed  in  the 
plaintiff 's  petition  are  wholly  speculative,  and  are  too 
uncertain  and  remote." 

II.  Attention  to  the  petition  will  disclose  the  fact 
that  it  seeks  to  recover  on  two  grounds : 

(1)  The  failure  of  defendant  to  make  certain 
improvements  which  were  a  part  of  the  consideration 
1.  viKDOBand    for   the    land    conveyed    by    plaintiff    to 

lire  of  oonsid-  defendant.     These  improvements   were    to 

eration: 

Instance.  be  made  on  defendant's  land,  but  would 
enhance  the  value  of  the  land  conveyed  by  defendant  to 
plaintiff.  It  cannot  be  doubted  that  a  contract  for  such 
improvements,  which  would  enhance  the  value  of  plain- 
tiff's  land,  is  a  valuable  consideration  for  plaintiff's 
contract  to  convey  the  Iowa  lands.  He  did  convey  these 
lands,  and  defendant  did  fail  to  make  the  improvements. 
He  can  recover  for  the  breach  of  this  contract.  The 
petition  sets  out  a  cause  of  action  based  upon  this  breach 
of  contract. 

(2)  But  the  petition  alleges  false  representations 
inducing  the  purchase  of  the  land.     We  think  these 

representations  are  a  ground  of  recovery, 
'  dilutions :   and  that  the  demurrer  should  not  have  been 

sustained  as  to  them,  had  it  been  limited 
thereto.  Surely  the  false  and  fraudulent  representations 
as  to  the  construction  of  a  railroad  and  other  matters, 
which  are  not  merely  the  statements  of  an  opinion,  but 
the  assertion  of  facts  which  induced  the  contract  on 
plaintiff's  part,  are  ground  for  an  action  to  recover  the 
damages  sustained  by  the  fraud.  See  McDole  v.  Purdy, 
23  Iowa,  277;  Wilson  v.  Bailway  Co.,  L.  R.  9  Ch.  279; 
2  Suth.  Dam.  250-252. 
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III.  The  petition  may  have  been  obnorioos  to  the 
objection  of  mingling  without  separation  distinct  causes 
of  action.     But  it  was  not  assailed  on  that  ground. 

IV.  The  fifth  ground  of  demurrer,  that  the  damages 
are  wholly  speculative,  and  are  too  uncertain  and  remote, 
^ .  jj^ji^^^    is  overcome  by  consideration  of  the  allega- 

ttoSl^siSoS"   *^^^s  ^^  *^®  petition  that  the  land  purchased 
l^illwhlt     '^y  plaintiff,  with    the  improvements  con- 
arenot.         templatcd  in  defendant's  contract,  would  be 
worth  eight  thousand  dollars;    without  them,  but  three 
thousand  dollars.     Plaintiff  by  these  allegations  shows 
that  he  suffered  damages  to  the  amount  of  five  thousand 
dollars.     These  are  not  speculative  damages,  but  under 
the  allegations  of  the  petition  are  actual  damsiges,  based 
upon  the  alleged  differences  in  the  value  of  the  property, 
with  and  without  the  improvements.     See  McDole  v. 
Purdi/y  23  Iowa,  278;   Wilson  v.  Railway  Cb.,  L.  R.  9 
Ch.  279.    This  case  is  distinguished  from  First  Nat. 
Bank  v.   Thurman,  69  Iowa,  693,   by  its  facts.     The 
future  construction  of  the  manufactories  and  other  build- 
ings which  defendant  contracted  should  be  built  pertain 
to  the  consideration  of  the  purchase  of  the  lots  by  plain- 
tiff, who  paid  the  price  at  which  the  lots  were  estimated, 
relying  upon  defendant's  contract  to  construct  the  manu- 
factories, which  would  largely  increase  the  value  of  the 
property.     The  lots  were  purchased  by  plaintiff  at  the 
price  of  eight  thousand  dollars,   for  the  reason  that 
plaintiff  relied  upon  defendant's  contract  to  increase  the 
value  of  the  lots.    The  petition  alleges  that  the  lots, 
without  the  construction  of  the  manufactories,   were 
worth  but  three  thousand  dollars,  and  with  them  were 
worth  eight  thousand  dollars.     Defendant' s  contract  is 
valid,  and  plaintiff  is  attempting  to  enforce  it  in^this 
action.     He  declares  upon  it  in  the  petition.     If  he 
establishes  the  contract,  and  the  breach  thereof,  what 
will  be  the  measure  of  his  damages  ?    Clearly,  the  differ- 
ence between  the  value  of  the  lots,  in  case  defendant 
should  perform  his  contract,  and  their  value  if  the  con- 
tract should  not  be  performed. 


^  MAT  TERM,  1889.  675 

Wilson  V.  Yocum. 

It  will  be  seen  that  this  is  not  a  case  of  speculative 
damages,  but  rather  a  case  requiring  the  assessment  of 
the  damages  for  the  non-performance  of  a  contract, 
which  were  contemplated  by  the  parties  when  they 
entered  in  the  contract.  If  the  damages  be  held  specu- 
lative, and  on  that  account  plaintiff  cannot  recover,  the 
contract  would  be  defeated;  for  plaintiff  could  not 
recover  for  the  breach  thereof,  by  which  he  avers  in  the 
petition  he  lost  five  thousand  dollars.  Courts  will  not 
in  this  way  defeat  remedies  upon  contracts.  In  First 
Nat.  Bank  v.  Thurman.  69  Iowa,  693,  the  damages  held 
to  be  uncertain  and  speculative  were  not  based  upon  the 
consideration  of  the  contract  attempted  to  be  enforced. 
The  defendant  agreed  to  erect  a  building,  provided  the 
plaintiff  would  first  erect  another  building,  and,  in  case  of 
failure  of  defendants  so  to  do,  he  was  to  forfeit  five 
hundred  dollars.  Plaintiff  in  the  case  sought  to  recover 
the  five  hundred  dollars,  and  alleged  that  it  was  damages 
by  the  depreciation  of  the  value  of  the  property,  which 
was  worth  five  hundred  dollars  less  that  it  would  have 
been  worth  had  defendant  performed  his  contract.  The 
damages  claimed  are  based  upon  the  alleged  depreciation 
of  the  value  of  plaintiff 's  building,  and  not  upon  any 
alleged  consideration  arising  out  of  the  increased  value 
of  the  building.  The  damages  were  wholly  speculative 
and  uncertain.  But  in  this  case  no  other  damages  were 
or  could  have  been  contemplated  by  the  parties  than 
those  claimed  by  plaintiff.  They  are  alleged  in  the 
petition  as  being  actual  and  certain,  so  that  plaintiff  suf- 
fered loss  in  the  sum  of  five  thousand  dollars  by  defend- 
ant's violation  of  his  contract.  As  shown  by  the 
allegations  of  the  petition,  they  are  not  speculative  or 
uncertain,  and  are  based  upon  allegations  of  value.  We 
are  united  in  the  conclusion  on  this  as  weU  as  other 
points  of  the  case,  but  some  of  the  judges  think  that  the 
doctrine  of  Bank  v.  Thurman^  supra,  cannot  be  har- 
monized with  the  ruling  in  this  case.  In  our  opinion^ 
the  judgment  of  the  district  court  ought  to  be 
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Company. 

Waters:  bights  of  upprr  and  lower  ownbbs  on  stream. 
The  lower  owner  of  land  upon  a  Btream  has  the  right  to  have  the 
water  which  flows  from  the  land  of  an  upper  owner  in  as  pure  and 
wholesome  condition  as  a  reasonable  and  proper  use  of  the  stream 
by  the  upper  owner  will  permit.  What  is  a  reasonable  use  must 
be  determined  from  the  circumstances  of  the  case. 


:  LIABILITY  OP  UPPER  OWNER  OONTEIBUTINO  TO  POLLUTION. 

Where  the  upper  owner  contributes  to  the  pollution  of  a  stream 
already  polluted  from  above,  but  what  he  contributes  makes  the 
water  unfit  for  stock,  and  charges  it  with  noxious  gases,  when 
before  it  was  fit  for  stock  and  free  from  such  gases,  he  is  liable  to 
the  lower  owner  in  damages.  (See  Piatt  v.  BaUivay  Co,,  74  Iowa, 
181 ;  Eioell  v.  Oreenioood,  26  Iowa,  877. 


:  POLLUTION  BY  BOTH  UPPER  AND  LOWER  OWNERS  :  LIABIL- 
ITY. The  lower  owner  on  a  stream  cannot  recover  of  the  upper 
owner  for  polluting  it,  when  he  himself  pollutes  it  also,  and  thus 
contributes  to  the  very  injuries  of  which  he  complains.  (Sea 
cases  cited  in  opinion.) 


:  POLLUTION  OF    BTREAM    BY  UPPER    OWNER:     MEASURE    OF 

DAMAGES.  Where  the  upper  owner,  by  the  unreasonable  use  of  a 
stream,  pollutes  it,  so  that  the  water,  as  it  fiows  upon  the  farm 
below,  is  not  only  useless  for  stock  and  domestic  purposes,  but  also 
is  a  source  of  sickness,  pain  and  discomfort  to  the  lower  owner 
and  his  family,  he  is  entitled  to  recover  not  only  the  difference  in 
the  rental  value  of  the  farm  on  account  of  the  nuisance,  but  also 
such  special  damage  as  he  may  have  suffered,  including  that 
resulting  from  sickness,  pain  and  discomfort.  (See  cases  cited  in 
opinion.) 


Appeal  from  Marshall  District  Court — Hon,  S,  M. 

Weaver,   Judge. 


Piled,  May  20,  1889. 


Action  to  recover  damages  alleged  to  have  been 
caused  by  the  wrongful  acts  of  defendant  in  polluting  a 
stream  of  water.  There  was  a  trial  by  jury,  and  a  ver- 
dict and  judgment  for  plaintiff.     The  defendant  appeals. 
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J.  L.  Carney^  for  appellant 

J.  F.  Meeker  and  Caswell  <6  MeeJcer^  for  appellee. 

Robinson,  J. — PlaintiJBC  is  the  owner  of  four  hun- 
dred and  twelve  acres  of  land,  through  which  Linn 
creek  flowa  from  the  southwest  in  a  northeasterly  direc- 
tion, into  the  Iowa  river.  He  resides  upon  this  land, 
and  uses  it  in  part  as  a  stock  and  dairy  farm.  The 
«  defendant  operates  a  glucose  factory,   situate  on  the 

creek  aforesaid,  about  half  a  mile  southwest  of  the  farm 
of  plaintiflf.  Sheds  for  feeding  cattle  are  located  near 
the  factory,  and  are  used  in  connection  with  it.  Plain- 
tiflf claims  that  in  the  years  1886-87-88  the  defendant 
caused  to  be  discharged  into  the. creek,  from  its  factory 
and  cattle-sheds,  large  quantities  of  acids,  poisons, 
manure  and  other  filth,  in  consequence  of  which  the 
water  flowing  therein  was  so  polluted  that  it  could  not 
be  used  for  stock  or  domestic  purposes;  that  in  con- 
sequence of  such  discharges  the  water  of  said  creek 
emitted  unwholesome  and  noxious  vapors  and  odors; 
that  by  reason  of  the  said  acts  of  defendant  the  plain- 
tiff and  his  family  suffered  and  became  sick,  the 
products  of  his  dairy  were  greatly  injured,  and  the  use 
of  his  farm,  and  stock  thereon,  were  greatly  damaged; 
that  before  said  acts  of  defendant  were  committed  the  said 
stream  furnished  excellent  water,  which  was  used  by 
plaintiff  for  his  stock,  and  for  domestic  purposes ;  that 
said  stream  furnishes  the  only  running  water  on  his 
farm;  and  that  the  said  acts  of  defendant  were  wrong- 
ful. Defendant  denies  these  claims  of  plaintiff,  and 
alleges  that  the  creek  has  for  years  taken  and  received 
the  drainage  and  sewage  of  the  southern  and  eastern 
part  of  Marshalltown,  including  that  from  slaughter- 
houses located  thereon,  factories,  fat-rendering  estab- 
lishments, outhouses  and  other  sources  of  filth,  and  that, 
in  consequence  its  water  becomes  unfit  for  use.  Defend- 
ant further  claims  that  the  contamination  of  the  water, 
and  the  vapors  and  odors  of  which  plaintiff  complains. 
Vol,  77—37 
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are  due  to  a  slanghter-house  which  is  maintained  on  his 
land,  and  for  which  he  is  responsible.  The  evidence 
shows  that  during  the  year  1887  the  water  of  Linn  creek, 
from  a  point  above  the  glucose  fd,ctory,  to  its  confluence 
with  the  Iowa  river,  was  in  a  foul  and  unwholesome 
condition,  and  that  noxious  odors  were  exhaled  there- 
from. Some  of  the  evidence  tended  to  show  that  acts 
authorized  by  defendant  contributed  largely  to  produce 
that  condition.  There  was  also  some  evidence  which 
tended  to  show  that  plaintiff  was  partially  responsible, 
for  the  evils  of  which  he  complains. 

I.  The  relative  rights  of  the  upper  and  lower 
owners  of  lands  intersected  by  a  stream  of  water  were 

considered  to  some  extent  in  the  case  of 

1    \7ATXB8 ■ 

■  righto  Of  up-  Spencev.  McDonoughy  ante,  p.  460.  We 
owners  on  said  in  that  case  that  the  lower  owner  has 
the  right  to  have  the  water  which  flows  from 
the  land  of  an  upper  owner  in  as  pure  and  wholesome 
a  condition  as  a  reasonable  and  proper  use  of  the 
stream  by  the  upper  owner  will  permit.  The  upper 
owner  will  not  be  allowed  to  poison  or  corrupt  the  stream. 
Washb.  Easem.  332 ;  1  Hill,  Torts,  601.  In  many  cases 
he  may  use  all  of  its  water,  to  supply  wliat  are  termed 
his  natural  wants,  as  for  household  purposes  and  for  his 
stock,  but  cannot  appropriate  it  all  for  so-called  arti- 
ficial purposes,  as  for  manufacturing,  to  the  damage  of  a 
lower  owner.  Washb.  Easem.  330;  Gould,  Waters, 
sec.  206.  The  upper  owner  may,  as  a  rule,  use  the 
stream  in  a  reasonable  manner,  for  reasonable  purposes, 
even  as  a  means  of  carrying  off  waste  matter.  Whether 
the  use  to  which  he  wishes  to  devote  it  is  reasonable 
must  be  determined  by  the  circumstances  of  the  case. 
Washb.  Easem.  326 ;  Gould,  Waters,  sec.  206. 

II.  It  is  claimed  by  appellant  that  Idnn  creek, 
above  the  farm  of  plaintiff,  has  been  used  as  a  common 
g ,  ^^^^     sewer  by  the  city  and  inhabitants .  of  Mar- 

of  npper        shalltowu  for  many  years,  and  was  so  used 

owner  con-  •/    •/  / 

'ributingto     during  the  time  in  question;  that  in  conse- 
quence of  such  use  its  water  was  polluted 
and  rendered  unfit  for  domestic  purposes  and  for  stock. 
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and  that  defendant,  at  most,  onlj  contributed  to  the 
results  of  which  plaintiff  complains.  But,  if  that  be 
true,  it  would  not  relieve  defendant  from  liability  in  this 
action.  The  right  to  so  use  the  stream  is  not  shown  to 
exist.  Plaintiff  owned  the  land  involved  in  this  suit 
before  such  use  of  the  stream  was  made,  and  had  a  vested 
right  in  it,  of  which  he  has  not,  so  far  as  is  shown,  been 
deprived.  If  the  claim  of  defendant  be  true,  it  could 
not  escape  responsibility  for  the  wrong  because  others 
contributed  to  it.  But  plaintiff  contends  that,  although 
the  water  of  the  creek  had  been  somewhat  contami- 
nated by  the  sewage  of  the  city  and  other  causes,  yet  it 
was,  and  would  have  been,  good  for  stock,  and  would 
have  been  free  from  noxious  odors,  but  for  the  acts  of 
defendant.  Some  of  the  evidence  tends  to  support  this 
claim,  and,  if  it  be  well  founded,  the  plaintiff  should 
recover.  Code,  sec.  3331;  Piatt  v.  Railway  Co.^  74 
Iowa,  131;  Ewell  v.  Oreenwood^  26  Iowa,  377;  Wood, 
Nuis.,  sec.  445. 

III.     In  November,  1886,  plaintiff  leased,  for  the 

purpose  of  putting  a  slaughter-house  thereon,  a  small 

„  .     tract   of   ground   near    his  dwelling   and 

by  both  upper  on  Linu  creek  *'with  the  privilege  of  the 

and  lower 

ojrne«:iiar     creek."     There  was  evidence  to  the  effect 

bility. 

that  a  slaughter-house  was  constructed 
under  the  lease  and  operated  during  1887;  that 
much  animal  matter  was  thrown  therefrom  into  the 
creek,  and  permitted  to  corrupt  its  water;  that  other 
animal  matter  was  thrown  about  the  slaughter-house 
and  there  permitted  to  decay;  that  the  slaughter-house 
was  a  nuisance,  for  which  plaintiff  was  in  part  respon- 
sible, and  that  to  that  source,  and  other  causes  due  to 
him,  much  of  the  evil  of  which  he  complains  is  attrib- 
utable. The  responsibility  of  plaintiff  for  the  condition 
of  the  stream  and  the  odors  in  controversy  was  put  in 
issue  by  the  answer.  Appellant  sought  to  establish  that 
responsibility  during  the  trial,  and  asked  an  instruction 
in  regard  to  it,  which  was  refused.  The  court  charged 
the  jury  that  "if  it  appears  that  the  offensive  exhala- 
tions complained  of  were  caused  by  the  act  or  omission 
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of  plaintiff  himself,  or  by  others,  acting  without  the 
co-operation,  connivance  or  assistance  of  the  defendant, 
then  he  cannot  recover  anything  on  account  of  such 
alleged  annoyance  or  disturbance  in  the  comfortable  use 
and  enjoyment  of  his  premises ; "  but  it  failed  to  charge 
them  as  to  the  effect  of  contribution  by  plaintiff  to  the 
results  of  which  he  complains.  It  is  insisted  by  appellee 
that  he  is  entitled  to  recover,  if  a  wrong  has  been 
proven,  notwithstanding  the  fact  that  he  may  have  con- 
tributed to  it.  We  do  not  think  his  position  is  well 
taken.  If  he  contributed  to  the  wrong,  he  and  defend- 
ant were  joint  wrongdoers.  In  law,  the  act  of  each  was 
the  act  of  both.  It  was  said  in  Turner  t).  Hitchcock^  20 
Iowa,  318,  that  there  is  no  contribution  among  tort- 
feasors who  have  all  knowingly  committed  a  wrong,  and 
that  the  damage  is  not  severable  or  apportionable 
between  them.  See,  also,  1  Hill,  Torts,  176,  note  3; 
Metz  V.  Soule^  40  Iowa,  238;  Cassddy  v.  Cavenor^  37 
Iowa,  300.  It  is  true,  the  answer  charges  that  the 
damage  of  which  plaintiff  complains  was  the  result  of 
his  own  act  in  maintaining  a  slaughter-house;  but  it 
also  sets  out  various  alleged  acts  of  plaintiff  which  were 
contributory  in  their  nature ;  and  the  effortiS  of  defend- 
ant during  the  trial  were  largely  directed  to  showing 
contribution  on  the  part  of  plaintiff.  The  instruction 
in  regard  to  contribution  asked  by  defendant  was  objec- 
tionable in  some  respects,  but  it  directed  attention  to 
that  issue,  and  an  instruction  in  regard  to  it  should  have 
been  given.  Acts  of  plaintiff  sufficient  to  defeat  his 
recovery  would  be  such  as  contributed  to  cause  those 
things  of  which  he  complains.  If  he  has  sustained 
damage  from  the  wrongful  acts  of  defendant  to  which 
he  did  not  contribute,  then  he  should  recover  therefor. 
The  evidence  seems  to  show  that  different  portions  of 
plaintiff '  s  farm  were  devoted  to  different  uses.  Some  of 
his  stock  was  kept  in  a  field  between  the  slaughter-house 
on  his  premises  and  the  factory  and  sheds  of  defendant. 
It  may  be  that  the  alleged  wrongful  acts  of  plaintiff  did 
not  affect  the  water  of  the  stream  so  far  up  as  that  field, 
and  that  he  would  be  entitled  to  recover  as  to  that  and 
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the  cattle  kept  therein,  or,  if  his  acts  did  not  contribute 
to  the  odors  in  controversy  he  may  be  entitled  to  recover 
the  damage  caused  by  them,  the  liability  of  defendant 
being  established;  but  he  cannot  recover  for  a  wrong 
for  which  he  is  in  whole  or  in  part  responsible.  Field, 
Dam.  21. 

IV.  The  court  charged  the  jury  as  follows:  **If 
you  find  for  the  plaintiflF,  the  measure  of  his  recovery 
4 .  p^jj^.     will  be  the  difference,  if  any,  between  the 

by  upper'**™  ^^^^  ^^^  reasonable  value  of  the  use  of  his 
SJe^of  dS?^  premises  as  they  would  have  been  without 
**®"'  the    alleged    nuisance,    and    the  fair  and 

reasonable  value  of  said  premises  with  the  alleged 
nuisance,  with  such  other  and  further  sum  as  will  fairly 
and  reasonably  compensate  him  for  the  bodily  sickness, 
pain  and  discomfort  which  he  has  suffered  ( if  from  the 
evidence  you  find  he  has  suffered  any )  by  reason  of  the 
nuisance  or  offensive  exhalations  from  the  creek  occas- 
ioned by  defendant's  wrongful  act  in  contaminating  it, 
-if  such  wrongful  contamination  has  been  proved."  It 
was  clearly  erroneous,  and  probably  the  result  of  an  over- 
sight, to  charge  the  jury  that  the  measure  of  plaintiff's 
recovery  would  be  the  difference  between  the  value  of 
the  use  of  the  premises  in  one  case  and  the  value  of  the 
premises  in  the  other.  It  is  contended  by  appellant 
that  depreciation  in  rental  value  of  the  premises  is  not  a 
proper  measure  of  remedy  in  the  case ;  that  the  measure 
would  be  the  expense  of  watering  stock  from  a  well,  or 
putting  in  a  windmill,  or  replacing  the  supply  of  water 
by  other  means.  But  plaintiff  complains  of  a  nuisance 
which  affected  the  use  and  enjoyment  of  his  home  and 
farm.  The  loss  of  water  was  only  a  part  of  the  damage 
he  claims  to  have  sustained.  In  such  cases  the  depreci- 
ation in  rental  value  may  be  considered.  Randolfv. 
Tovm  of  Bloomfield^  ante^  p.  60 ;  SJiively  v.  Railway 
Co.y  74  Iowa,  170;  Loughran  v.  City  of  Des  Moines j 
72  Iowa,  384. 

V.  It  is  further  urged  by  appellant  that  plaintiff 
is  not  entitled  to  recover  for  bodily  sickness,  pain  and 

discomfort,   and  that  the    portion  of  the 
charge  quoted  is   erroneous  in  permitting 
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recovery  for  them.  We  held  in  RandoJf  v.  Town  of 
Bloomfleld^  supra^  that  the  person  injured  was  not 
limited  in  his  recovery  to  the  damages  sustained  by 
reason  of  the  depreciation  of  the  rental  value  of  the 
property  affected  by  the  nuisance,  but  that  he  was  also 
entitled  to  recover  for  the  inconvenience  and  discomfort 
suffered,  and  the  deprivation  of  the  comfortable  enjoy- 
ment of  the  property  by  himself  and  family.  In 
Loughran  v.  City  of  Des  Moines^  supra^  we  decided 
that  recovery  might  be  had  for  loss  of  time  and  expense 
incurred  by  reason  of  sickness,  in  addition  to  the  depre- 
ciation in  rental  value  of  the  premises.  It  is  the  policy  of 
the  law  to  allow  to  the  injured  party  full  compensation  for 
all  injuries  sustained.  RandoTf  v.  Town  of  Bloomfield^ 
and  cases  therein  cited.  Following  that  rule,  we  con- 
clude that  there  may  be  a  recovery  for  such  special 
damages  as  plaintiff  may  have  suffered,  including  that 
resulting  from  sickness,  pain  and  discomfort.  Code, 
sec.  3331;  Ellis  v.  Railway  Co.,  63  Mo.  131;  3  Suth. 
Dam.  416-417 ;  Kearney  v.  Farrell,  28  Conn.  320. 

VI.  Complaint  is  made  of  the  action  of  the  court 
in  giving  other  portions  of  the  charge,  and  in  refusing 
to  give  instructions  asked  by  defendant  What  we  have 
already  said  indicates  our  views  on  the  questions  thus 
raised.  Other  questions  discussed  by  counsel  may  not 
arise  on  another  trial.  For  the  errors  pointed  out  the 
judgment  of  the  district  court  is 

Reversed. 


The  McCormiok  Harvestitcg  Maohike  CoMPANt  t, 

Jacobson. 

1.  Evidence:  cross-examination.  Evidence  elicited  in  croes- 
examination,  and  which  is  in  no  manner  and  to  no  extent  connected 
with  the  evidence  given  by  the  witness  upon  his  examination  in 
chief,  is  properly  stricken  out.    (See  opinion  for  instance.) 
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2.  Promissory  Kote:  coNSiDBitATiON :  burden  of  proof.  Where 
in  an  action  upon  a  promissory  note  the  defendant  relies  upon  a 
faUore  of  consideration,  he  has  the  burden  to  establish  such 
defense,  since  all  written  contracts  import  a  consideration.  (Code» 
sec.  2118.) 

8.  Instmctions :  as  to  facts  oekerally  known.  The  price  of 
mowers  at  a  certain  time,  and  the  condition  of  the  weather  and 
the  roads,  are  not  facts  resting  in  the  knowledge  of  all  men,  and 
of  which  a  jury  may  take  notice  without  evidence;  and  an  instruc- 
tion to  the  contrary  effect  was  properly  refused. 

4.  Attorney's  Fees :  taxa^tion  :  affidavit.  Chapter  185,  Laws  of 
1880,  requiring  an  affidavit  to  be  filed  before  an  attorney's  fee  is 
taxed,  does  not  relate  to  contracts  made  before  it  took  effect. 

5.  Attachment:  appeal:  dissolution  by  operation  of  law. 
Where  there  is  judgment  against  the  plaintiff  in  an  attachment 
case,  and  he  fails  to  appeal  within  two  days  thereafter,  the  attach- 
ment is  dissolved  by  operation  of  law.  (Code,  sees.  8019,  8020); 
and  where  the  cause  is  remanded  for  a  new  trial,  which  results  in 
a  judgment  for  plaintiff,  it  is  error  to  order  a  special  execution  for 
the  sale  of  the  attached  proper^. 

Appeal  from  Story  District  Court. — 'Eon.   Johk  L- 

Stevens,  Judge. 

Filed,  May  20,  1889. 

Action  upon  a  promissory  note.  There  was  a  judg- 
ment on  a  verdict  for  plaintiff.  Defendant  appeals. 
The  case  has  before  been  in  this  court.  See  73  Iowa, 
546. 

Oeorge  A.  Underwood^  for  appellant. 

O.  L.  Binford  and  J.  H.  Bradley^  for  appellee. 

Beok,  J. — I.  The  questions  raised  by  defendant 
will  be  considered  in  the  order  of  their  presentation  by 

counsel,  and  the  facts  involved  in  each  will 
'  oroes-exami-    bo  Stated  iu  our  Consideration  thereof.    A 

witness  for  plaintiff,  who  signed  the  note  as 
a  witness  to  defendant's  signature,  after  having  testified 
that  he  saw  defendant  sign  the  note,  was  asked  upon 
cross-examination  if  he  had  on  the  same  day  any  other 
transaction  with  defendant.    He  replied  that  he  sold 
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defendant  a  mower  for  sixty-five  dollars.  This  evidence 
was  stricken  out,  as  not  being  properly  elicited  npon 
cross-examination.  This  ruling  is  the  ground  of  defend- 
ant's  first  objection.  We  think  it  is  clearly  correct. 
The  evidence  elicited  by  the  question  in  no  manner  and 
to  no  extent  was  connected  with  the  evidence  given  by 
the  witness  upon  his  examination  in  chief. 

II.  The  district  court  held,  by  instructions  to  the 
jury,  that  the  burden  of  proof  was  on  defendant  to  show 

that  the  note  was  without  consideration. 

'  note :  ooi>      Couusel  f or  defendant  insist  that  the  burden 

burden  of       rested  ou  plaintiff  to  show  that  there  was  a 

consideration  for  the  note.  All  contracts 
in  writing  import  a  consideration.  Code,  sec.  2113. 
A  signature  to  a  written  instrument  is  deemed  genuine 
and  admitted  in  evidence  without  proof,  unless  it  be 
denied  in  a  pleading  under  oath.  Id.  sec.  2730.  It  is 
plain  that,  if  the  signature  be  established,  the  instrument 
imports  a  consideration.  The  plaintiff  may  recover, 
unless  a  want  of  consideration  is  found.  The  defend- 
ant in  this  case  pleaded  two  defenses:  (1)  That  the 
signature  to  the  note  was  not  made  by  him ;  (2)  that 
there  was  no  consideration  for  the  note.  There  is  no 
question  as  to  the  burden  of  proof  of  the  signature.  It 
rests  on  plaintiff.  When  the  signature  is  established 
by  proof,  as  well  as  admitted  by  a  failure  to  deny  it,  the 
note  is  deemed  valid,  and  under  Code,  section  2113, 
implies  a  consideration.  The  plaintiff,  upon  the  issues 
in  this  case,  could  have  relied  upon  tlie  evidence  intro- 
duced to  prove  the  signature  genuine.  The  jury  were 
authorized  to  find  that  there  was  a  consideration,  in  the 
absence  of  proof  that  there  was  none.  If,  therefore, 
there  was  no  proof  as  to  consideration  offered,  plaintiff 
was  entitled  to  recover.  It  therefore  clearly  appears 
that  the  burden  of  proof  as  to  the  consideration  rested 
on  defendant,  and  not  on  plaintiff. 

III.  The  defendant  requested  the  court  to  give  an 
instruction  in  the  following  language :  '*  Facts  which 
8.  iirsTRucTioNs:  ^re   notorfously   known,    and    within  the 

gSneraSy*      knowledge  of  the  jury,  as  well  as  others  in 
known.  general,  need  not  be  proved,  but  may  be 
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taken  notice  of  by  the  jury  without  being  proved." 
This  instruction  was  refused,  whereof  defendant  now 
complains.  The  facts  to  which  the  instruction  relates, 
which  defendant  claims  were  within  the  knowledge  of 
the  jurors,  and  known  by  people  generally,  are  claimed 
to  be  the  price  of  mowers  when  the  note  in  suit  was 
given,  and  the  condition  of  the  weather  and  the  roads. 
These  are  not  facts  resting  in  the  knowledge  of  all  men, 
which  may  be  considered  without  proof.  No  rule  of 
law  sanctions  the  instructions  asked  by  defendant. 

lY.    Counsel  complains  on  the   ground   that  an 
attorney's  fee  was  taxed  without  the  affidavit  required 

by  section  3,  chapter  185,  Acts  of  Eighteenth 
'  fees :  taxa-      General  Assembly.    The  act  applies  to  con- 
•  tracts  made  after  it  took  effect.     Section  2. 
The  note  in  suit  was  made  before. 

V.    The  district  court  ordered  a  special  execution 
against  the  real  estate  attached  in  the  action.    Of  this 

defendant  complains,  claiming  that  under 
'^  t^u^^^  Code,  sections  3019,  30S0,  an  appeal  in  the 
oiM)ration  of    case  uot  having  been  taken  within  two  days 
^^"  after  the  judgment,  the  attachment  was  dis- 

solved by  operation  of  law,  and  therefore  no  special 
execution  could  have  been  issued  for  the  sale  of  the 
attached  land.  The  position  is  well  taken.  The  sec- 
tions of  the  Code  just  referred  to  provide  that  in  case  of 
the  discharge  (dissolution)  of  an  attachment,  or  a  judg- 
ment in  the  action  against  the  plaintiff,  the  discharge  of 
the  attachment  is  final,  unless  the  plaintiff  appeal  in 
two  days.  The  attachment  is  discharged  without  a 
special  order  of  court  so  declaring,  the  judgment  against 
the  plaintiff  operating  to  dissolve  the  attachment  with- 
out any  further  order  of  the  court.  Harger  v.  JSpoffordy 
44  Iowa,  369 ;  Ryan  v.  Heenan^  76  Iowa,  589.  The  dis- 
trict court  erroneously  ordered  a  special  execution  to  be 
issued  for  the  sale  of  the  land.  The  judgment  of  the 
district  court,  except  as  to  the  order  for  the  special 
execution,  is  affirmed.    It  is  therefore 

.Modified  and  Affirmed. 
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Wise  v.  Wilds  et  al. 


1.    Appeal:  fbom  oobbbct  decision  based  on   wrong  reason: 
INSTANCE.    In  an  action  against  a  sheriff  by  a  chattel  mortgagee 
1 135    290  for  seizing  and  selling  the  mortgaged  property  upon  execution 

against  the  mortgagor,  the  mere  fact  that  the  district  court  gave  as 
a  reason  for  its  judgment  for  defendant  that  the  chattel  mortgagee 
was  a  part  of  a  transaction  which  amounted  to  a  general  assign- 
ment, when  the  true  reason  was  that  the  conveyances  were  void  as 
fraudulent,  but  not  possessing  all  the  elements  of  a  general  assign- 
ment, does  not  entitle  the  plaintiff  to  a  reversal;  but  if  the  estab- 
lished facts  support  the  judgment,  it  should  be  affirmed.  (See 
oases  cited  in  opinion.) 

8.  Fraudulent  Ctonyeyanoe :  preference  of  creditors  :  badge  of 
FRAUD  :  EVIDENCE.  Debtors  have  the  right  to  prefer  creditors,  and 
to  secure  them,  and  the  fact  that  they  are  relations  makes  no  differ- 
ence; but  when  a  creditor,  a  relative  of  the  debtor,  seeking  security, 
lends  his  aid  so  far  as  to  become  trustee  for  other  creditors  who 
are  also  relatives,  but  who  are  not  expecting  such  favors,  and  are 
ignorant  of  the  transaction,  and  the  transaction  is  attended  with 
other  suspicious  circumstances,  it  requires  very  satisfactory  expla- 
nation, or  it  stands  as  a  badge  of  unfair  dealing.  And,  in  considera- 
tion of  the  evidence  in  this  case  (see  opinion),  held  that  it  justified 
the  finding  of  the  district  court  that  the  chattel  mortgage  in  ques- 
tion, made  by  the  debtors  to  their  father-in-law,  to  secure  him  and 
other  relatives,  to  the  exclusion  of  other  and  more  distant  creditors, 
was  fraudulent,  because  its  purpose  was,  in  part  at  least,  to  delay 
and  defeat  other  creditors. 

Appeal  from   Jones   District   Court. — Hon.    J.    H. 

Preston,  Judge. 

• 

Filed,  May  20,  1889. 

Action  on  the  official  bond  of  the  defendant  Wilds^ 
as  sheriff,  alleging  a  breach  of  the  conditions  thereof. 
There  was  a  judgment  for  the  defendants,  and  the  plain- 
tiff appeals. 

W.  C.  Gregory^  Oraham  A  Cody  and  Sheean  A 
McOarrii  for  appellant. 

JEllis  &  McCoy,  Ezra  Keeler  and  Remley  & 
ErcanhracJc^  for  appellees. 


MAT  TERM,  1889.  687 

Wise  ▼.  Wilds. 


Granger,  J. — The  case  was  tried  to  the  court  with- 
out a  jury,  and  the  court  found  the  following  facts  : 

*'(1)  That  on  and  prior  to  April  19,  1886,  E.  W. 
Haight  and  Chas.  Haight  were  partners  under  the  firm 
name  of  Haight  Bros. 

"(2)  That  said  Haight  Bros,  and  one  P.  J. 
Whittemore  were  partners  under  the  name  of  Haight 
Bros.  &  Co. 

^'(3)  That  both  of  said  firms  did  business  in  the  same 
building,  in  Oxford  Junction,  Jones  county,  Iowa. 

"(4)  That  April  19,  1886,  at  Maquoketa,  Iowa,  E. 
W.  Haight  for  said  firms  executed  chattel  mortgages  as 
follows :  One  to  plaintiflF  for  $3,310.39,  purporting  to 
secure  note  to  plaintiff  for  twenty-two  hundred  dollars, 
note  to  Ira  Carter  for  three  hundred  dollars,  and  four 
notes  to  Dean  Bros.  &  Lincoln  for  two  hundred  and 
seventy-five  dollars,  $159.63,  one  hundred  and  fifty  dol- 
lars, and  one  hundred  and  fifty  dollars,  respectively, 
with  eight  per  cent,  interest,  upon  the  stock  of  goods, 
books  of  accounts,  notes  and  accounts,  and  fixtures, 
including  counters  and  shelving,  also  bake-oven,  tools 
and  dishes  belonging  to  Haight  Bros., — ^being  exhibit 
A,  in  evidence;  also  one  chattel  mortgage  to  James  E. 
Arnold  for  five  hundred  and  twenty  dollars,  purporting 
to  secure  one  note  for  five  hundred  and  twenty  dollars, 
with  ten  per  cent,  interest,  upon  same  property,  subject 
to  plaintiff's  mortgage, — being  exhibit  B;  also  chattel 
mortgage  from  Haight  Bros.  &  Co.  to  I.  C.  Weed  for 
$1,858.75,  purporting  to  secure  one  note  to  said  Weed 
for  three  hundred  and  fifty  dollars,  one  for  four  hun- 
dred dollars,  one  for  two  hundred  dollars  to  Geo.  W. 
Tubbs,  one  for  one  hundred  and  fifty  dollars  to  D.  0. . 
Clary,  and  the  further  sum  of  $1,028.76,  on  account  of 
borrowed  money  upon  the  stock  of  goods,  books  of 
accounts,  and  accounts  and  notes,  of  said  mortgagors — 
being  exhibit  number  3. 

"(6)  That  at  the  same  time  and  place  said  E.  W. 
Haight  executed  to  his  wife,  B.  B.  Haight,  a  warranty 
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deed  of  house  and  lot  in  Maquoketa,  being  exhibit 
number  2,  for  the  stated  consideration  of  nine  hundred 
dollars. 

'*(6)  That  on  Pebruary  — ,  1886,  said  E.  W.  Haight 
executed  to  Mrs.  Indiana  Wise,  wife  of  plaintiff,  a  deed 
of  a  house  and  lot  in  Onslow,  Jones  county,  Iowa,  for 
the  stated  consideration  of  seven  hundred  dollars,  being 
exhibit . 

"(7)  That  said  transfers  embrace  all  the  property  of 
said  firms,  and  the  individual  members  thereof,  and 
were  executed  in  contemplation  of  insolvency,  which 
was  known  to  all  of  said  mortgagees. 

''(8)  That  at  the  time  of  the  execution  of  said  chat- 
tel mortgages  and  deed  to  B.  B.  Haight,  plaintiff,  I.  0. 
Weed,  E.  W.  Haight  and  the  attorney  who  prepared 
them,  were  the  only  persons  present;  that  the  items 
entering  into  the  consideration  of  the  said  instruments 
were  fully  talked  over,  and  known  well  to  the  parties 
present. 

"(9)  That  Ira  Carter  and  Dean  Bros.  &  Lincoln, 
named  in  plaintiff's  chattel  mortgage;  also  Geo.  W. 
Tubbs  and  D.  C.  Clary,  named  in  Weed's  mortgage, 
were  neither  of  them  present,  nor  did  they  know  of  their 
execution,  or  contemplated  execution,  until  after  they 
were  executed. 

"(10)  That  said  chattel  mortgages  were  all  placed  in 
plaintiff's  hands  immediately  after  their  execution,  and 
the  same  evening  brought  by  him  to  Anamosa,  Jones 
county,  Iowa,  for  record,  and  all  filed  for  record  at  8:45 
o'clock  p.  m.  of  that  day,  and  the  recorder  directed  to 
mail  them  to  plaintiff  at  Oxford  Junction;  that  plaintiff 
then  went  to  Oxford  Junction,  and  on  the  twenty-first  of 
April  took  possession  of  the  property  described  in  said 
mortgages  before  they  were  returned  to  him  by  the 
recorder,  and  on  said  twenty-first  of  April,  after  so 
taking  possession,  Haight  Bros.,  by  E.  W.  Haight, 
transferred  and  assigned,  *for  value  received,'  to  plain- 
tiff, all  of  the  books  of  accounts  and  accounts  and  notes 
named  in  his  mortgage. 
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*'(11)  That  plaintiff  is  the  father-in-law  of  said  E.  W. 
Haight ;  that  I.  C.  Weed  is  the  uncle  of  the  Haight 
brothers,  and  step-father  of  said  Whittemore;  that  Jas. 
C.  Arnold  is  a  cousin  of  the  Haight  brothers. 

'*(12)  That  plaintiff  and  said  Weed  resided  in 
Maqnoketa,  April  19,  1886. 

^'(13)  That,  aside  from  said  claim  against  Haight 
Bros.,  plaintiff  is  practically  insolvent,  and  was  so  on 
April  19,  1886. 

**(14)  That  between  April  19  and  May  24,  1886, 
plaintiff  sold  of  said  goods  seven  hundred  and  two  dol- 
lars worth,  and  received  the  money  therefor;  that  the 
amount  of  the  notes  and  accounts  so  assigned  to  him  was 
*  rising '  of  two  thousand  dollars. 

''(16)  That  defendant  Wilds  is  sheriff  of  Jones 
county,  Iowa,  and  the  other  defendants  are  sureties  on 
his  official  bond;  that  said  sheriff  on  May  24, 1886,  levied 
upon  so  much  of  tlie  said  stock  of  goods  of  said  Haight 
Bros,  as  is  shown  by  the  return  on  said  executions 
named  in  the  petition,  and  was  notified  by  plaintiff  of 
his  claim  of  ownership,  and  said  sheriff  demanded  and 
received  indemnifying  bonds  of  the  execution  plaintiffs, 
with  sureties  approved  by  him,  and  filed  the  same  with 
the  clerk,  and  proceeded  to  sell  sufficient  of  same  prop- 
erty to  satisfy  said  executions,  costs  and  a  landlord' s 
lien,  and  which  he  returned  fully  satisfied. 

*'(16)  That  in  the  taking  of  the  Jas.  C.  Arnold  mort- 
gage the  same  I.  C.  Weed  acted  as  the  agent  of  said 
Arnold. 

"(17)  That  the  said  Haight  Bros.,  besides  the  sums 
secured  by  said  mortgages,  were  indebted  in  the  sum  of 
between  two  thousand  dollars  and  three  thousand  dollars, 
and  were  insolvent. 

"(18)  That  the  amount  of  the  notes  and  accounts 
assigned  to  plaintiff  by  Haight  Bros.,  as  aforesaid, 
together  with  the  money  received  from  the  sale  of  goods, 
exceeds  the  amount  of  plaintiff's  claim  named  in  said 
mortgage. 

'  '(19)  That,  at  and  prior  to  all  of  said  conveyances 
and  transfers,  the  plaintiffs  in  said  executions  were  cred- 
itors of  said  Haight  Bros. 
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'*(20)  That  the  said  conveyances  and  transfers  were 
not  made  in  good  faith,  and  with  the  sole  object  of 
security  primarily,  but  to  accomplish  a  preference,  and 
place  the  property  beyond  the  reach  of  creditors  not 
sustaining  friendly  and  confidential  relations  with  the 
debtors. 

"As  conclusions  of  law  I  find : 

'*(!)  That  by  the  acts  and  intent  of  the  parties  at 
the  time  of  the  making  said  several  transfers,  the  same 
amounted  to  a  general  assignment  of  the  property  of 
said  firms,  who  were  insolvent,  and  were  made  in  con- 
templation of  insolvency,  with  a  view  to  give  a  prefer- 
ence to  the  creditors  named,  and  were  not  for  the  ben- 
efit of  all  the  creditors  of  said  firms,  and  hence,  invalid. 

**(2)  That  the  claim  of  plaintiff.  Wise,  by  the 
assignment  of  the  said  notes  and  accounts  to  him,  and 
appropriation  of  said  money  received  on  sale  of  goods, 
was  extinguished  prior  to  the  levy  on  the  property  by 
the  sheriff. 

"(3)  That  judgment  should  be  entered  for  defend- 
ants, which  is  accordingly  done." 

I.  It  will  be  observed  that  the  alleged  wrongful 
act  of  the  defendant  is  the  seizure  of  the  goods  on  the 

execution,  and  taking  them  from  the  plain- 
■  c^ect  deoiB-  tiff,  as  the  mortgagee  of  Haight  Bros,  and 
^ng  reason:  Haight  Bros.  &  Co.  It  wiU  also  be  observed 
that  the  district  court  found  that  the 
several  conveyances  by  the  mortgagors  amounted  to  a 
general  assignment  for  the  benefit  of  creditors  by  an 
insolvent,  and  that  the  assignment  was  void  because  not 
for  the  benefit  of  all  the  creditors.  The  action  is  at  law, 
and  is  only  triable  here  on  the  assignments  of  error,  and 
among  others,  the  question  is  presented  that  the  legal 
conclusion  has  no  support  in  the  facts  found  by  the 
court.  Looking  to  the  twentieth  finding  of  fact,  the  court 
finds  that  the  transaction,  as  between  the  parties  to  it, 
is  fraudulent,  not  being  designed  as  security,  but  to  place 
the  property  beyond  the  reach  of  creditors.  With  this 
fact  established,  it  is  not  important  to  inquire  as  to 
whether  or  not  the  particular  facts  would  justify  the 
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legal  conclasion  that  the  acts  amounted  to  an  assign- 
ment for  the  benefit  of  creditors,  with  preferences.  An 
assignment  for  the  benefit  of  creditors,  where  preferences 
are  given,  is  invalid,  because  it  is  fraudulent,  and  it  is 
the  fraud  that  vitiates  the  transaction;  and  hence  the 
finding  by  the  court  that  it  was  a  general  assignment, 
but  not  for  the  benefit  of  all  the  creditors,  is  merely  a 
finding  of  the  fact  of  fraud.  The  mortgagees  in  the 
case  act  with  a  part  of  their  creditors  who  are  preferred, 
and  the  fraudulent  purpose  is  mutqal.  The  plaintiff  is 
one  of  the  parties  who  thus  acted,  and  is  a  direct  party 
to  the  fraud.  These  observations  are,  of  course,  based 
upon  the  theory  that  the  findings  of  fact  by  the  court 
have  support  in  the  testimony,  which  will  be  hereafter 
considered.  The  mere  fact  that  the  district  court  gave 
as  a  reason  for  its  judgment  for  defendants  that  the  act 
of  the  debtors  amounted  to  a  general  assignment,  when 
the  true  reason  was  that  the  conveyances  were  void  as 
fraudulent,  but  not  possessing  all  the  elements  of  a 
general  assignment,  does  not  entitle  the  plaintiff  to  a 
reversal,  but,  if  the  established  facts  support  the  judg- 
ment, it  should  be  aflBrmed.  Code,  sec.  3194;  Jamison 
t).  Perry y  38  Iowa,  14;  Whiting  «.  Boot^  62  Iowa,  292; 
Moherts  v.  Corbin^  28  Iowa,  355;  Oilmore  v.  Ferguscm^ 
28  Iowa,  422.  Under  the  finding  of  facts  by  the  district 
court,  we  think  its  judgment  for  defendants  has  ample 
Bupport. 

II.    The  pleadings  in  the  case  present  several  issues 
for  trial,  and  the  introduction  of  testimony  necessarily 

took  a  wide  range.    With  the  holding  in 
*  conveyance :    the  first  divisiou  of  the  opiuion,  it  will  not 

preference  of  .  .  i       i  i 

creditors:  be  uccessary  to  inquire  as  to  whether  there 
dSioe'  ®^"  ^^®  error  in  the  finding  of  the  fact  of  fraud, 
or  in  the  proceedings  leading  thereto. 
Under  the  issues  as  presented,  testimony  was  competent 
to  show  (1)  that  the  plaintiff's  claim  was  paid  before 
the  levy  by  the  defendant;  (2)  that  the  transaction 
amounted  to  a  general  assignment  for  the  benefit  of 
<5reditors,  with  preferences;  (3)  that  the  conveyances  were 
fraudulent  as  against  creditors.    It  will  be  unnecessary 
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to  consider  a  number  of  the  assignments  as  to  error  in 
admitting  and  refusing  testimony,  because  not  bearing 
on  the  question  of  fraud.  The  plaintiff  in  this  suit  is 
father-in-law  to  E.  W.  Haight,  one  of  the  firm  of  Haight 
Bros.,  and  also  of  Haight  Bros.  &  Co..  It  is  not  to  be 
questioned  from  the  testimony  of  the  plaintiff  himself 
that  these  firms,  at  the  time  of  the  execution  of  these 
conveyances,  were  both  insolvent,  and  were  attempting 
in  some  manner  to  dispose  of  all  their  property;  that 
they  were  being  pressed  for  payment;  and  that  the 
plaintiff  was  prompted  to  take  his  security  because  he 
knew  of  this  insolvency;  and  that  others  were  anxious 
about  their  claims.  The  mortgagees  were  all  in  some 
manner  related  to  the  mortgagors.  The  mortgages  were 
all  made  on  the  same  day,  and  the  plaintiff  the  same 
evening  took  them  all  to  Anamosa,  and  filed  them  for 
record,  and  they  were  all  to  be  returned  to  him.  Some 
of  the  parties  secured  by  the  mortgages  were  not  pres- 
ent, and  had  no  knowledge  that  their  claims  were  to  be 
secured.  There  was  about  the  transaction  much  to 
excite  suspicion  as  to  its  fairness.  It  is  not  for  us  to  say 
that  the  testimony  is  suflBcient  to  satisfy  us  of  the  fraud, 
but  is  it  such  that  the  court  below  could  legally  thus 
find?  and  in  that  respect  we  think  it  is.  It  is  unques^ 
tionably  the  law  that  the  parties  have  the  right  to  prefer 
creditors,  and  secure  them,  and  the  fact  that  they  are 
relations  makes  no  difference.  The  instances  are  few  in 
which  good-faith  transactions  to  secure  one  party 
involves  the  giving  of  security  to  parties  not  asking  it; 
and  the  creditor  seeking  security  in  good  faith  seldom 
lends  his  aid  so  far  as  to  become  a  trustee  for  creditors 
not  expecting  such  favors;  and  when  it  does  occur,  with 
other  suspicious  circumstances,  it  requires  quite  satis- 
factory explanation,  or  it  stands  as  a  badge  of  unfair 
dealing.  A  circumstance  in  the  case  worthy  of  notice 
in  this  respect  is  this :  The  court  finds  that  the  claim  of 
the  plaintiff  had  been  paid  off  before  this  levy.  Appel- 
lant says  in  argument  that,  even  if  this  be  true,  still  he 
stands  as  trustee  of  the  other  beneficiaries  in  the  mort- 
gage, and  is  entitled  to  recover  on  that  account.  Con- 
ceding this  as  a  legal  proposition,  but  looking  to  his 
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actual  purpose  in  the  transaction,  the  court  is  led  to 
inquire,  if  his  claim  is  paid,  why  is  he  in  court  seeking 
to  recover  beyond  the  amount  of  his  trust  claim?  That 
his  personal  claim  is  paid  hardly  admits  of  a  doubt,  and, 
if  true,  there  is  reason  to  believe  that  he  is  looking  to 
interests  other  than  his  own  in  the  management  and 
care  of  this  i>roperty  or  its  proceeds. 

We  have  examined  the  record  as  to  the  errors 
assigned,  and  in  some  instances,  under  the  issues  as 
presented,  we  think  there  was  error,  both  as  to  admis- 
sions and  exclusions  of  testimony.  But,  looking  to  the 
question  which  we  assume  as  a  controlling  one,  we  find 
nothing  which  we  think  could  have  prejudiced  the 
plaintiff.  In  fact,  we  have  considered  the  matter 
almost,  if  not  entirely,  on  the  conceded  facts  as  to  details 
from  which  the  ultimate  fact  of  the  fraud  could  be 
found.  To  consider  the  separate  assignments  as  to 
rulings  upon  the  introduction  of  testimony  would  extend 
the  opinion  to  an  unreasonable  extent,  and  we  think  it 
unnecessary.  To  our  minds  the  findings  by  the  court 
have  such  support  in  the  testimony  that,  like  the  ver- 
dict of  a  jury,  they  are  conclusive  as  to  the  facts. 
With  the  fact  of  fraud  established,  the  transaction  as  to 
plaintiff  was  void,  as  found  by  the  district  court,  and  its 
judgment  must  be  Affirmed. 


Arnold  v.  Wilds  et  al. 

Wise  V,  Wilds,  ante,  p.  686,  foUowed,  which  see. 

Appeal  from   Jones    District    Court.  —  Hon.    J.   H. 

Preston,  Judge. 

Filed,  Mat  20,  1889. 

Action  on  the  oflicial  bond  of  the  defendant  Wilds, 
as  sherijff,  alleging  a  breach  thereof.  There  was  a  judg- 
ment for  the  defendants,  and  the  plaintiff  appeals. 

Vol;  77—38 
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W.  Q,  Oregoryy  Oraham  &  Cady  and  Sheean  & 
McCarn^  for  appellant. 

Ellis  &  McCoy ^  Ezra  KeeUr  and  RemUy  &  Ercan- 
hracky  for  appellees. 

Gbangeb,  J. — The  issues  and  facts  in  this  case  are 
so  nearly  identical  with  the  issues  and  facts  in  the  case 
of  Wise  against  the  same  defendants  {ante^  p.  586)  that 
it  is  controlled  by  the  law  as  therein  announced,  and  the 
judgment  of  the  district  court  is 

Affirmed. 


STANrioPB  V.  Swafford  et  al. 

Attachment:  obounds  for  :  pbopbbtt  obtainbd  undsb  FAiiss  psb- 
TENSES.  Defendants  induced  plaintiff  to  purchase  land  worth  f640 
for  the  sum  of  |2240,  by  falsely  representing  to  him  that  the  land 
was  worth  the  larger  amount, —  plaintiff  never  having  seen  the 
land.  Plaintiff  brought  this  action  to  recover  the  difference 
between  said  sums  as  his  damages  for  the  false  represen- 
tations. Held  that  such  action  was  well  grounded  (  see  cases  cited 
in  opinion),  and  that  an  attachment  was  properly  issued  upon 
a  petition  stating  such  facts,  under  the  twelfth  subdivis- 
ion of  section  2951  of  the  Ck)de,  providing  that  an  attachment 
may  issue  where  "the  debt  is  due  for  property  obtained  under  false 
pretenses." 

Appeal  from  Buchanan  District  Court — Hon.  Johiv  J. 

Net,  Judge. 

Filed,  May  21,  1889. 

Action  to  recover  the  difference  between  the  actual 
value  of  land  purchased  by  the  plaintiff  of  defend- 
ants and  the  value  as  shown  by  representations  of 
defendants,  inducing  plaintiff  to  buy  the  land,  which 
were  false  and  fraudulent.  An  attachment  was  issued 
upon    the    grounds    shown   therefor  in  the  jpetition, 
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which,  upon  motion  of  the  defendants,  was  subsequently 
dissolved.  Afterwards  a  Judgment  upon  a  verdict 
for  plaintiff  was  rendered.  From  the  order  dissolv- 
ing the  attachment  plaintiff  appeals. 

Woodward  <6  CooJCy  for  appellant. 
Lake  &  Harmon^  for  appellees. 

Beck,  J. — I.  The  petition  alleges  that  defendants 
sold  to  plaintiff  three  hundred  and  twenty  acres  of  land 
for  twenty  -  two  hundred  and  forty  dollars ;  that 
the  plaintiff  had  never  seen  the  land,  and  was  induced 
to  make  the  purchase  by  representations  of  defendants 
as  to  its  quality,  showing  it  to  be  worth  the  price  paid 
for  it,  and  that  these  representations  were  false  and 
fraudulent.  It  is  alleged  that  the  land  is  really  worth 
no  more  than  six  hundred  and  forty  dollars.  Plaintiff 
claims  to  recover  sixteen  hundred  dollars.  The 
judgtnent  in  the  case  in  favor  of  plaintiff  was  in  the 
sum  of  $1,661.36.  Before  trial  the  defendants  moved 
the  court  to  dissolve  the  attachment  on  these  grounds : 
**(1)  That  the  allegations  of  the  petition  filed  herein  show 
that  the  statement  of  the  cause  for  such  attachment  was 
and  is  untrue ;  ( 2 )  that  said  petition  shows  on  its 
face  that  the  alleged  cause  for  said  attachment  did 
not  exist  at  the  time  the  writ  was  issued ;  ( 3 )  that  it  is 
apparent  from  the  allegations  of  the  petition  that 
the  writ  of  attachment  should  not  have  issued. '' 
The  motion  was  sustained.  The  ground  of  attachment, 
alleged  in  the  petition,  is  that  the  debt  which  this  suit  is 
brought  to  recover  is  for  property  obtained  under  false 
pretenses,  which  is  the  twelfth  cause  of  an  attachment 
prescribed  by  Code,  section  2951,  authorizing  attach- 
ments to  be  issued  in  actions  upon  prescribed  grounds 
therefor  being  shown  in  the  petitions. 

II.  Counsel  for  defendants  insist  that  the  claim  or 
cause  of  action  upon  which  plaintiff's  suit  is  based 
is  not  a  debt  due  for  property  obtained  by  false  pre- 
tenses.    We  understand  that  the  motion  is  based  upon 
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this  position.  The  petition  alleges  false  representations 
and  pretenses,  inducing  a  purchase  by  him  for  twenty- 
two  hundred  and  forty  dollars  of  property  really  worth 
no  more  than  six  hundred  and  forty  dollars.  Plain- 
tiff thus  sustained  loss  and  damage  to  the  extent 
of  sixteen  hundred  dollars  if  he  should  retain  the 
property  purchased,  as  he  is,  by  the  law,  authorized 
to  do. 

Under  familiar  rules  of  the  law  which  will  be  recog- 
nized by  the  profession  without  the  citation  of  authori- 
ties, defendants,  having  received  pecuniary  advantage 
from  the  misrepresentations  and  false  pretenses,  are  lia- 
ble in  a  civil  action  as  for  a  debt;  the  plaintiff  being 
authorized  to  waive  the  right  of  proceeding  as  for  a 
tort,  and  to  sue  for  the  loss  and  damage  he  sustained. 
The  defendants  in  that  case  are  liable  for  such  loss  and 
damage,  and  their  liability  is  a  debt  arising  on  the 
implied  promise  which  the  law  raises  that  they  will  pay 
the  loss  suffered  by  plaintiff.  See  Warner  n.  Oammacky 
37  Iowa,  642,  and  McDole  v.  Purdy,  23  Iowa,  277. 
The  debt  to  recover  for  which  this  action  is  brought  *'is 
due  for  property  obtained  under  false  pretenses. ' '  Code, 
section  2951,  par.  12.  The  attachment  was  therefore 
rightly  issued,  and  should  not  have  been  dissolved.  These 
considerations  dispose  of  all  questions  in  the  case.  The 
iudgment  of  the  district  court  is  Bevebsed. 
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Gaar,  Scott  &  Co.  v.  Hart  et  al. 

Fraudulent  Conyeyance:  voLtjNTARY  in  fart:  liability  to 
CBEDITORS  OF  GRANTOR.  Where  the  consideration  of  a  convey- 
ance made  by  a  debtor  was  sixteen  hundred  dollars  and  one 
thousand  dollars  only  was  paid,  and  in  an  action  to  charge  the 
land  with  the  debts  of  the  grantor  it  was  claimed  that  he  owed  the 
grantee  six  hundred  dollars,  but  it  appeared  that  such  debt,  if  it 
ever  existed,  was  barred  by  the  statute  of  limitations,  and  had 
been  ignored  by  the  parties  in  business  transactions  long  before 
the  conveyance  in  question,  Jield  that  as  to  the  six  himdred  dollars 
the  conveyance  should  be  considered  voluntary,  and  constructively 
fraudulent,  and  that  the  land  to  that  extent  should  be  subjected  to 
the  grantor's  debts,  though  the  grantee  was  not  a  party  to  any 
actual  fraud  in  attempting  to  delay  or  hinder  the  creditors  of  the 
grantor. 

Appeal  from   Jaspei^  District  Court. — Hon.    David 

Ryan,  Judge. 

Filed,  May  21,  1889. 

This  is  an  action  in  equity,  by  which  the  plaintiffs 
seek  to  subject  certain  real  estate,  the  legal  title  to 
which  is  in  the  defendant  Elizabeth  Hart,  to  the  pay- 
ment of  a  judgment  had  by  the  plaintiffs  against  the 
defendant  James  H.  Hart.  There  was  a  decree  subject- 
ing part  of  the  property  to  the  payment  of  six  hundred 
dollars  of  the  judgment.  The  defendants  Elizabeth 
Hart  and  James  H.  Hart  appeal,  and  claim  that  no  part 
of  the  real  estate  should  be  subject  to  the  payment  of 
any  part  of  the  judgment.  The  plaintiffs  appeal  because 
the  whole  of  the  judgment  was  not  established  as  a  lien 
against  all  of  the  land. 

Winslow  &  Varnum^  for  appellants. 

narrah  &  Myers^  for  appellees. 

RoTHROCK,  J. — I.  The  defendant  James  H.  Hart 
was  the  owner  of  eighty  acres  of  land  in  Jasper  county, 
and  the  defendant  Elizabeth  Hart  owned  an  adjoining 
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eighty-acre  tract.  She  is  the  widow  of  Isaac  M.  Hart, 
deceased,  who  was  brother  of  James  H.  Hart.  I.  N. 
Hart,  a  son  of  Elizabeth  Hart,  bought  a  threshing- 
machine  and  traction  engine  of  the  plaintiffs  in  1884, 
and  gave  his  notes  for  the  purchase  money,  and  James 
H.  Hart  signed  the  notes  as  surety.  After  the  notes 
were  made  James  H.  Hart  sold  and  conveyed  his  land 
to  Elizabeth  Hart.  The  whole  eighty -acre  tract  was  not 
sold  and  conveyed  at  one  time.  There  were  separate 
sales  of  the  two  government  forty  acres,  which  com- 
posed the  whole  tract.  The  plaintiffs  reduced  their 
notes  to  judgment,  and  they  claim  that  said  sales  and 
conveyances  were  fraudulent  as  to  them.  The  court 
below  held  that  the  sale  of  one  of  the  forty-acre  tracts 
was  a  valid  transaction,  but  that  the  sale  of  the  other 
was  a  mere  voluntary  transfer,  and  without  considera- 
tion as  to  six  hundred  dollars  of  the  pretended  purchase 
money. 

As  to  the  plaintiffs*  appeal,  we  think  the  decree 
should  be  aflOirmed  without  question.  It  appears  from 
the  evidence  that  Elizabeth  Hart  paid  the  full  considera- 
tion for  the  forty-acre  tract  which  she  first  purchased. 
The  contract  price  for  the  forty  acres  which  she  after- 
wards purchased  was  sixteen  hundred  dollars.  The 
evidence  satisfactorily  shows  that  she  paid  one  thousand 
dollars  of  the  purchase  money  in  cash.  There  is  no  evi- 
dence that  she  was  an  active  participant  in  any  scheme 
to  defraud  the  creditors  of  James  H.  Hart.  On  the 
other  hand,  it  appears  that  all  the  money  she  paid  to 
James  H.  Hart  was  used  by  him  to  pay  his  creditors, 
and  not  to  defraud  them.  But  six  hundred  dollars  of 
the  consideration  for  the  last  purchase  were  not  in  fact 
paid .  It  is  true  the  parties  to  the  sale  and  purchase 
claim  that  James  H.  Hart  was  indebted  to  Elizabeth 
Hart  in  the  sum  of  six  hundred  dollars  on  account  of 
certain  buildings  and  improvements  she  had  put  upon 
the  land.  But  any  claim  for  these  improvements  had 
long  before  been  barred  by  the  statute  of  limitations, 
and  in  a  number  of  business  transactions  between  the 
parties  after  the  erection  of  the  buildings,  and  before 
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the  purchase  of  the  land,  the  claim  for  improvements 
was  not  recognized,  nor  was  any  account  taken  of  it. 
We  think  the  court  rightly  held  that  such  a  claim  ought 
not  now  to  be  recognized,  and  that  to  that  extent  the 
conveyance  was  merely  voluntary;  and,  as  its  direct 
effect  was  to  prevent  the  plaintiffs  from  collecting  their 
judgment,  to  that  extent  it  was  a  constructive  fraud. 
We  do  not  think  that  the  evidence  warrants  a  finding 
that  there  was  any  actual  fraudulent  intent  on  the  part 
of  Elizabeth  Hart;  but  where  a  conveyance  is  voluntary, 
it  may  be  impeached  as  fraudulent  by  the  creditors  of 
the  grantor  without  showing  actual  fraud  on  the  part  of 
the  fcr&jxtee.  Affirmed. 


Whitton  v.  Puller  &  Wagner. 


Appeal:   jurisdiction:  defboiivs  abstbact.    This  court  has  no        ,^    7^9 
jurisdiction  of  a  cause  brought  up  from  the  district  court  where  ' 

the  abstract  fails  to  show  that  an  appeal  was  taken  to  this  court. 

Appeal  from  Marshall  District  Cov/rt. — Hon.  S.  M. 

Weaver,   Judge. 

.Piled,  May  21,  1889. 

Action  to  recover  for  grain  stored  in  defendants' 
warehouse.  Judgment  for  plaintiff,  and  defendants 
appeal. 

Henderson  &  Hargrave^  for  appellants. 

0.  L.  Binford  and  J.  H,  Bradley ^  for  appellee. 

Granger,  J.  —The  abstract  in  this  case  sets  out  the 
pleading ;  a  stipulation  of  facts  on  which  the  cause  was 
submitted  below;  the  judgment  of  the  district  court; 
and  an  assignment  of  errors.  It  contains  no  words 
whatever  with  reference  to  an  appeal  or  a  submission  of 
the  cause  to  this  court.  Arguments  of  counsel  are  on 
file,  but  they  do  not  give  to  this  court  jurisdiction. 
There  is  no  record  upon  which  to  base  a  judgment  here, 
and  the  proceeding  as  to  this  court  is 

Dismissed 
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77    tJOi) 

^^  ^^  Lyons  v.  Van  Gord^b. 

1.  Evidence :  becobd  of  township  clerk  :  original  papers  lost. 
The  appraisement  of  damages  caused  by  trespassing  animals,  made 
by  the  township  trustees  and  filed  with  the  township  clerk,  having 
been  lost,  and  that  fact  shown,  held  that  the  record  of  the  original, 
made  by  the  clerk,  was  properly  admitted  as  evidence  for  defend- 
ant, though  the  clerk  testified  that  he  might  have  given  the  orig- 
inal to  a  former  attorney  of  defendant,  who  had  since  died, — ^there 
being  nothing  to  show  that  it  was  received  by  such  attorney  on 
behalf  of  defendant. 

2.  Trespassing  Animals:  appraisement  of  damages  by  town- 
ship TRUSTEES  :  jurisdiction.  Where  one  who  distrains  a  tres- 
passing animal  gives  the  statutory  notice  to  the  person  who  has 
charge  of  the  animal,  as  well  as  to  the  one  having  charge  of  the 
farm  on  which  it  is  usually  kept,  it  is  sufficient,  under  sections 
1543,  1544  of  the  CJode,  to  give  the  township  trustees  jurisdiction  to 
appraise  the  damages  done  by  the  animal,  though  the  owner  has 
not  been  notified. 

8.     :  WHEN  NOT  TO  BE  TREATED  AS  ESTRAYS.    Where  defendant 

took  up  a  trespassing  mare,  and  did  not  know  who  her  owner  was, 
but  did  know  who  had  charge  of  her,  and  where  she  was  kept, 
held  that  she  was  not  an  estray,  within  the  meaning  of  the  statute, 
and  was  not  to  be  so  treated. 

4.     New  Trial :  instructions  :  exceptions.    A  new  trial  is  properly 

refused  on  the  ground  of  error  in  an  instruction  not  excepted  to 

when  given,  and  as  to  which  no  ground  of  objection  is  stated  in  a 

•  motion  for  a  new  trial,  though  it  is  therein  alleged  to  be  erroneous. 

Appeal  from   Allamakee   District    Court.  —  Hon. 

Charles  T.  Granger,  Judge. 

Filed,  May  21,  1889. 

Action  to  recover  possession  of  specific  personal 
property  owned  by  the  plaintiff,  and  damages  for  its 
detention.  There  was  a  trial  by  jury,  and  a  verdict  and 
judgment  for  defendant.     The  plaintiff  appeals. 

F.  S.  Burling^  for  appellant. 
Dayton  &  Dayton^  for  appellee. 
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Robinson,  J. — The  property  in  controversy  is  a 
mare*  which  was  detained  by  defendant  for  trespassing 
on  his  premises.  He  notified  the  agent  of  plaintiff  of 
the  distraint  within  twenty- four  hours  after  it  was  made, 
and  requested  him  to  pay  the  damages,  and  take  the 
mare  away.  The  request  not  having  been  complied 
with,  the  township  trustees  were  notified  by  defendant 
to  appear  and  assess  the  damages  caused  by  the  mare. 
They  met  accordingly,  and  assessed  the  damage  at 
twenty-five  dollars,  and  taxed  the  costs  at  $16.25. 
Defendant  claims  the  right  to  hold  possession  of  the 
mare  by  virtue  of  the  distraint  and  the  proceedings  of 
the  trustees. 

I.     The  award  of  the  trustees  was  proven  by  the 
introduction  of  the  record  of  the  original,  made  by  the 
1.  BviDBifoB :      township  clerk.     Plaintifl!  objected  to  the 
towMhfp        record  introduced,  on  the  ground  that  it 
inli^a^il'     ^^  ^^*  *^®  ^^^^  evidence.    The  law  required 
lost.  lY^Q  trustees  to  file  their  assessment  with  the 

township  clerk,  to  be  of  record  in  his  oflice.  The  town- 
ship clerk  testified  that  he  did  not  have  the  original; 
that  he  had  searched  the  records  of  his  office  for  it,  but 
had  been  unable  to  find  it.  We  think  this  showing 
W3S  prima  facie  sufficient  to  permit  the  introduction  of 
a  copy  of  the  original.  It  is  true,  the  clerk  testified  that 
he  thought  he  had  handed  the  original  to  a  former 
attorney  for  defendant,  who  was  then  dead,  but  he  did 
not  seem  to  be  at  all  certain  that  he  had  in  fact  handed 
it  to  him,  and,  if  he  did,  it  does  not  appear  that  it  was 
received  by  the  attorney  on  behalf  of  defendant. 

IL  It  is  claimed  by  appellant  that  defendant  failed 
to  show  that  the  notice  necessary  to  give  the  trustees 

jurisdiction  to  make  an  assessment  had  been 
'  animate:        giveu    to    plaintiff.     The    statute   provides 

appraisement      , 

of  damages  by  that  uotice  shall  be  given  to  the  owner  of 
trostees:         stock  distrained,  and  that  such  owner  may 

jnnsdiotion.  "^ 

be  the  person  entitled  to  the  present  pos- 
session of  the  stock,  and  also  the  person  having  charge 
or  care  of  the  same,  as  well  as  the  person  having  the 
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legal  title  thereto.  Code,  sees.  1453, 1464.  The  evidence 
in  this  case  tends  to  show  that  one  Hinman  had  charge 
of  the  mare  for  plaintiff  when  the  distraint  was  made; 
that  he  was  duly  notified  of  the  distraint,  but  refused  to 
take  any  action;  that  he  was  informed  that  the  trustees 
had  been  requested  to  meet  to  consider  the  matter,  and 
that  the  person  who  had  charge  of  the  farm  on  which 
the  mare  was  usually  kept  wai^  also  notified  of  the  same 
facts.  We  are  of  the  opinion  that  sufficient  notice  of 
the  meeting  of  the  trustees  was  given  to  authorize  them 
to  act. 

III.  Appellant  insists  that  defendant  should  have 
treated  the  mare  as  an  estray,  because  her  owner  was 

»,»»«,.      not  known  when  she  was  distrained.     It  is 

8.  ■— :  wnen 

treatedas       *^^®    defendant  testified  that  he  did  not 
estraya,  kuow  who  her  owuer  was,    but   he  knew 

who  had  charge  of  her,  and  where  she  was  kept,  and 
only  seemed  to  be  uncertain  as  to  whether  she  was 
owned  by  plaintifli  or  by  his  agent.  Under  these  cir- 
cumstances, the  mare  should  not  have  been  treated  as  an 
estray. 

IV.  Appellant  complains  of  the  giving  of  the  sixth 
paragraph  of  the  charge  to  the  jury.     It  does  not  appear 

that  she  excepted  to  it  when  it  was  given. 

4  Ntw  trial  • 

■  instmotioM :   Her  motiou  for  a  new  trial  alleged  error  in 

giving  that  paragraph,  but  did  not  state  the 
ground  of  her  objection.  It  cannot,  therefore,  be  further 
considered. 

Y.  Other  questions  are  discussed  by  counsel,  but 
are  not  of  sufficient  interest  to  be  set  out  in  detail.  We 
have  examined  the  record  with  care,  but  do  not  find  any 
prejudicial  error  of  which  the  plaintiff  can  complain. 

Affibmed. 
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1.     Contraot:  in  twofakts:  cONBTRUcmoN.    Two  contracts  which         gg  ^l^ 
are  separate  in  form,  but  in  fact  are  only  parts  of  the  same  contract,         77  «08 

are  to  be  construed  together.  ^^^\ 

77  erei 

2.      :  PABOL  ETIDENCB  TO  AFFECT   WEITING  :    BULE   STATED   AND  ^   ^1 

APPLIED.  Parol  evidence  is  admissible  when  necessary  to  under- 
stand or  apply  the  language  of  a  written  contract,  but  not  when  it  is 
sought  thereby  to  establish  a  contract  at  variance  with  the  writing. 
(See  opinion  for  citations.)  Accordingly,  where  a  written  assign- 
ment read  as  follows :  ''I  *  *  *  do  hereby  sell,  assign  and  transfer 
to  *  *  *  all  my  right,  title  and  interest  and  claim  to  a  mechanic's 
lien,  as  set  forth  and  claimed  by  me  in  the  above-entitled  suit,"  and 
a  collateral  contract  read:  "  It  is  understood  that  the  assignment 
does  not  include  [certain]  subsidy  notes,"  held  that  parol  evidence 
might  have  been  admitted  (if  necessary)  to  show  the  relation  of 
the  subsidy  notes  to  the  claim  for  a  mechanic's  lien, — as  that  they 
were  held  as  collateral  security  for  a  part  of  it, — but  was  not 
admissible  to  show  that  the  notes  were  a  part  of  the  claim  assigned, 
and  that  they  were  excepted  from  the  assignment, — which  was 
absolute,  and  of  the  whole  claim. 

• 

Appeal  from   Polk    District    Court.— Hon.    W.    F. 

Conrad,  Judge. 

Filed,  May  21,  1889. 

Action  to  recover  from  the  defendant  as  a  stock- 
holder in  the  Des  Moines,  Osceola  and  Southern  Railroad 
Company.  There  was  a  judgment  for  the  plaintiff,  and 
the  defendant  appeals. 

F,  F.  Dawley  and  Wm.  O.  ClarJc,  tor  appellant. 

Cvmmins  &  Wright^  tor  appellee. 

Grangeb,  J. — On  the  first  day  of  April,  1885,  M.  H. 
King  commenced  a  suit  in  the  district  court  of  Madison 
county  against  the  Des  Moines,  Osceola  and  Southern 
Railroad  Company  to  establish  a  claim  and  mechanic's 
lien  for  about  fifteen  thousand  dollars.  On  the  ninth  day 
of  April,  1885,  King  executed  to  R.  T.  Wilson  &  Co.  an 
assignment  in  the  following  words,  viz,:  *'  I,  M.  H.  King, 


604  SUPREME  COURT  OP  IOWA, 

/  

Bigelow  V.  Wilson. 

plaintiff  in  the  above- entitled  cause,  in  consideration  of 
the  sum  of  ninety-three  hundred  dollars  ($9,300)  to  me 
in  hand  paid  by  R.  T.  Wilson  &  Co.,  of  the  city  of  New 
York,  do  hereby  sell,  assign  and  transfer  to  said  R.  T. 
Wilson  &  Co.,  all  my  right,  title  and  interest 
and  claim  to  a  mechanic's  lien,  as  set  forth  and  claimed 
by  me  in  the  above-entitled  suit,  and  in  the  petition 
and  amended  petition  filed  therein,  and  do  hereby 
authorize  the  said  R.  T.  Wilson  &  Co.  to  prosecute 
said  suit  in  my  name,  or  to  have  their  own  names 
substituted  as  plaintiffs  in  said  cause,  as  they  may  elect. 
I  further  authorize  the  said  R.  T.  Wilson  &  Co.  to 
prosecute  my  said  claim  and  lien  to  judgment  for  their 
own  use  and  benefit  exclusively,  in  any  court  they  may 
see  fit,  and  to  cause  execution  to  be  issued  therefor,  and 
collect  the  same  for  their  sole  use  and  benefit,  either  in 
my  name  or  in  the  name  of  the  firm  of  R.  T.  Wilson  & 
Co.,  as  they  may  elect."  At  the  same  time  R.  T.  Wilson 
&  Co.  executed  to  King  the  following:  ''It  is  under- 
stood that  the  assignment  made  by  M.  H.  King  to  R.  T. 
Wilson  &  Co.,  of  mechanic's  lien  against  the  Des  Moines, 
Osceola  and  Southern  Railroad  Company  does  not  include 
subsidy  notes  taken  by  King,  and  now  with  the  Des 
Moines  National  Bank,  in  the  sum  of  about  six  thous- 
and dollars."  R.  T.  Wilson  (defendant)  was  a  member 
of  the  firm  of  R.  T.  Wilson  &  Co.  In  February,  1887, 
King  obtained  a  judgment  in  the  district  court  of  Clark 
county,  Iowa,  against  said  railroad  company,  for 
$6,684.69,  and  this  judgment  is  based  upon  a  part  of 
the  claim  on  which  suit  was  instituted  in  Madison 
county,  and  which  was,  as  appears  on  the  face  of  the 
assignment,  transferred  to  R.  T.  Wilson  &  Co.  The 
judgment  thus  obtained  was  in  February,  1887,  assigned 
by  King  to  this  plaintiff.  R.  T.  Wilson  was  the  owner 
of  fifteen  hundred  shares  of  stock  in  the  Des  Moines, 
Osceola  and  Southern  Railroad  Company,  for  which  he 
was  indebted  to  the  company;  and,  an  execution  having 
been  issued  and  returned  unsatisfied  as  against  the  com- 
pany, this  suit  was  brought  to  recover  of  the  defendant 
as  a  stockholder,  under  the  provisions  of  the  statute. 
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I.  With  our  view  of  the  case,  the  only  question 
demanding  consideration  arises  upon  the  construction  of 
the  contract  of  assignment,  by  which  King  transferred 
to  R.  T.  Wilson  &  Co.  the  mechanic's  lien  involved  in 
the  Madison  county  proceedings.  It  is  the  contention 
of  the  appellee  that  the  contract  on  its  face  does  not 
fully  express  the  understanding  of  the  parties,  and  that 
parol  evidence  is  necessary  and  permissible  to  aid  the 
court  in  that  respect.  While  the  contract  is  in  two 
parts,  counsel  agree  that  it  is  but  a  single  ^contract,  and 
should  be  so  construed,  and  of  that  we  think  there  is  no 
doubt.  The  district  court  seemed  to  take  appellee's 
view  of  the  contract,  and,  against  the  objections  of  the 
appellant,  permitted  the  introduction  of  testimony  tend- 
ing to  show  that  the  subsidy  notes  referred  to  in  the 
contract  were  only  held  by  him  as  collateral  security  for 
about  six  thousand  dollars  of  the  fifteen-thousand-dol- 
lar claim  involved  in  the  Madison  county  suit,  and 
claimed  by  defendant  by  virtue  of  the  assignment;  and 
that,  as  to  the  amount  so  secured  by  the  subsidy  notes, 
there  was  no  assignment.  In  other  words,  that  only  a 
part  of  the  mechanic's  lien  claim  was  assigned.  The 
language  of  the  assignment  in  this  respect  is  very  decis- 
ive, and  we  think  conclusive.  It  is :  ''I  *  *  *  do  hereby 
sell,  assign  and  transfer  to  said  R.  T.  Wilson  &  Co.  all 
my  right,  title  and  interest  and  claim  to  a  mechanic's 
lien,  as  pet  forth  and  claimed  by  me  in  the  above-entitled 
suit,  and  in  the  petition  and  amended  petition  therein." 
The  language  thus  far  unmistakably  embraces  the  entire 
claim,  including  the  part  put  in  judgment  in  the  Clark 
county  s.uit.  How  is  this  affected  by  the  other  part  of 
the  contract?  It  reads:  ''It  is  understood  that  the 
assignment  *  *  *  does  not  include  subsidy  notes  taken 
by  King,  and  now  in  the  Des  Moines  National  bank,  in 
the  sum  of  about  six  thousand  dollars."  The  query  is, 
will  the  court  allow  such  a  contract  to  be  so  changed  by 
parol  evidence  as  to  show  that  the  notes  were  collateral 
to  a  part  of  the  claim,  and 'that  such  part  was  not 
assigned?  To  do  so  is  to  do  violence  to  the  language 
used.    It  is  an  assignment  of  all  his  interest,  made  in 
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the  most  positive  form.  The  reference  to  the  notes  in 
the  contract  shows  that  they  bear  some  relation  to  the 
subject-matter  of  the  assignment,  and  we  think  it  clear 
that  the  parties  intended  by  the  second  part  of  the  con- 
tract to  dissolve  that  relationship,  whatever  it  might  be. 
Conceding  that  they  were  held  as  security,  that  security 
was  released.  The  notes  were  left  to  King.  The  first  part 
of  the  contract  assigns  all  of  the  mechanic's  lien  claim; 
the  second  part  exempts  from  the  assignment  the  notes 
in  the  bank.  The  notes  are  no  part  of  the  mechanic's 
lien  or  claim  for  which  it  is  security.  The  language 
used  is  very  natural  language  to  discharge  the  notes  from 
any  connection  in  the  assignment,  but  it  is  very  unnatural 
language  to  overcome  the  plain  and  unequivocal  state- 
ments in  the  first  part  of  the  contract.  If  the  notes 
were  held  as  security  for  the  debt  assigned,  the  assign- 
ment of  the  debt  would  carry  with  it  the  securities,  and 
the  language  as  to  the  notes  was  necessary  to  avoid  such 
a  result.  If  the  rule  contended  for  by  the  appellee  is 
to  prevail,  then,  merely  by  way  of  construing  the  con- 
tract, a  radical  and  inconsistent  change  is  made  in  its 
language.  Instead  of  an  assignment  of  all,  as  in  terms 
expressed,  it  is  made  an  assignment  of  part,  and  that 
without  a  word  in  the  writing  having  a  remote  reference 
to  such  a  purpose.  There  is  not  a  word  of  technical  or 
doubtful  significance  in  the  contract.  Under  familiar 
rules,  if  necessary,  parol  testimony  would  be  competent 
to  show  the  relation  of  the  notes  to  the  claim  assigned, 
— as  that  they  were  held  as  security  therefor, — and  that 
would  in  no  sense  contradict  or  vary  the  contract  in 
writing,  and  might  enable  the  court  to  apply  the  sub- 
ject-matter of  inquiry;  but  the  rule  does  not  go  further, 
and  permit  it  to  contradict  the  writing.  The  contention 
in  this  case,  as  in  many  others  to  which  we  are  referred, 
is,  is  the  testimony  offered  necessary  to  understand  or 
apply  the  language  of  the  written  contract,  or  does  it 
seek  to  establish  one  at  variance  with  what  is  written? 
If  the  former,  it  is  permissible;  if  the  latter,  it  is  not. 
The  authorities  cited  support  this  rule,  as  well  as  many 
others.     Stapleton  v.  King^  33  Iowa,  30;  Allen  v.  Bryson^ 
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67  Iowa,  695;  Cash  t>.  Hinkle^  36  Iowa,  624;  MarJcs  n. 
Mill  and  Eleoaior  Co.y  43  Iowa,  147;  Sutton  v.  Maines^ 

68  Iowa,  660;  Taylor  v.  Trulock,  66  Iowa,  448.  The  ele- 
mentary  authorities  are  in  accord  with  this  rule.  We 
think  the  admission  of  testimony  tending  to  show  that  a 
part  of  the  mechanic's  lien  claim  did  not  pass  by  the 
assignment  was  error. 

II.  The  third  instruction  to  the  jury  is  in  harmony 
with  the  court's  view  in  admitting  testimony,  and  leaves 
to  the  jury  the  question  as  to  whether  or  not  the  entire 
claim  was  assigned,  which,  under  the  foregoing  views, 
we  hold  to  be  erroneous.  With  this  holding  it  seems 
unnecessary  to  notice  other  questions  presented.  The 
judgment  of  the  district  court  is 

Bevebsed. 


Doyle  v.  The  Chicago,  St.  Paul  and  Kansas  City 

Eailway  Company. 

1,  Bailroads:  injuby  to  bmployb:  neoliobnob:  lbavino  fin  on 
PLiiTFORM :  UNFORE8BBN  liBSULT :  BVIDBNCB.  Plaintiff,  being  with 
others  employed  in  repairing  one  of  defendant's  bridges,  withdrew 
a  short  distance  to  allow  a  passenger  train,  running  at  the  rate  of 
about  thirty  miles  an  hour,  to  pass.  As  it  passed,  an  old,  rusty  and 
bent  coupling  pin  was  hurled  by  a  wheel  of  a  car,  striking  plain- 
tiff on  the  head,  and  causing  the  injury  complained  of.  The  evi- 
dence (see  opinion)  showed  that  the  pin  was  not  on  the  bridge,  and 
justified  the  jury  in  concluding  that  it  was  lying  loose  upon  a  plat- 
form of  one  of  the  cars.  The  pin  had  a  hole  in  the  head  for  a  chain, 
and  was  such  as  was  used  upon  cars  having  liiller*s  platform, 
which  was  on  the  cars  in  the  train  causing  the  accident;  but  the 
pin  was  not  chained  to  the  platform.  Held  that  to  aUow  it  to  lie 
loose  upon  the  platform  was  negligence,  because  it  was  liable  to 

*  fall  and  become  an  obstruction  on  the  track,  and  that  defendant 
was  liable  for  such  negligence  in  this  case,  even  though  the  precise 
accident  and  injury  which  occurred  could  not  have  been  foreseen 
and  expected  from  the  falling  of  the  pin  from  the  platform. 

2.  The  Same:  evidence.  In  such  case  a  brakeman  upon  the  train 
was  asked  if,  in  case  a  coupling-pin  should  roU  off  a  platform,  he 
would  expect  any  extraordinary  force  would  be  given  to  it,  so  that 
it  would  do  injury.  Held  that  the  answer  sought  was  immaterial, 
and  that  an  objection  on  that  ground  was  properly  sustained. 
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8.  The  Same:  evidence.  In  such  case  the  court  rightly  rejected 
evidence  offered  to  show  that  the  only  reason  for  chaining  the  pins 
to  the  platform  was  that  they  might  be  at  hand  when  wanted, — 
the  question  being  solely  as  to  defendant's  duty,  and  not  as  to 
its  motive  for  doing  it. 

Appeal  from  MarsTioll  District  Court. — Hon.  S.  M. 

Weaver,   Judge. 

Piled,  May  21,  1889. 

Action  to  recover  for  personal  injuries  sustained 
by  plaintiff  from  alleged  negligence  of  defendant's 
employes  while  operating  a  train  on  its  railroad.  There 
was  a  judgment  upon  a  verdict  for  plaintiff.  Defendant 
appeals. 

Hubbard  &  Dawley^  for  appellant. 

T.  Brown  and  J.  L.  Carney^  for  appellee. 

Beck,  J. — I.  The  undisputed  facts  of  the  case  are 
these:  Plaintiff,  with  other  workmen,  was  employed 
1.  hailroads:      i^  repairing  a  bridge  upon  defendant's  road.  ' 

pioy^^li^'  ^  passenger  train  approaching,  the  work- 
Sfn onpfat^*"*  men  withdrew  twelve  or  fifteen  feet  from 
wS'i^tr*"  til®  track.  As  the  train  passed  at  a  speed 
evidence.  ^j  about  thirty  miles  an  hour,  a  coupling- 
pin  of  iron,  about  one  foot  long  and  an  inch  and  a  quar-  | 
ter  in  diameter,  was  hurled  from  the  train,  and  struck 
plaintiff  upon  the  head,  and  fractured  his  skull.  The 
injury  was  severe,  and  from  it  plaintiff  was  ill  and  dis- 
abled for  several  months,  and  still  suffers  therefrom.  It 
is  shown  by  the  evidence,  and  we  think  is  not  disputed, 
that  the  pin  was  thrown  by  the  wheel  of  a  car.  A  wit- 
ness testifies  that  he  heard  and  saw  the  pin  "striking 
the  wheels,"  and  saw  it  thrown  in  the  direction  plain- 
tiff, with  witness,  was  standing.  The  workmen  repair- 
ing the  bridge,  or  some  of  them,  testified  that  the  pin 
could  not  have  been  thrown  from  the  bridge,  for  they 
were  working  upon  the  part  of  the  bridge  near  which  the 
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accident  occurred.  They  were  employed  in  repairing  the 
track  on  the  bridge,  and  doing  other  work  repairing  the 
bridge  which  required  them  to  make  close  examination 
of  it.  The  pin  was  old,  rusty  and  bent.  It  had  a  hole 
in  the  head  for  a  chain,  such  as  is  used  upion  cars  hav- 
ing Miller's  platform,  which  was  on  the  cars  in  the  train 
causing  the  accident.  It  is  shown  that  it  was  not  of  the 
structure  of  the  pins  used  by  defendant,  and  a  train- 
man who  helped  to  make  up  the  train  testified  that  he 
looked  for  a  loose  pin  upon  the  platforms  of  the  train  just 
before  it  started  on  the  trip,  and  found  none,  and  there 
might  have  been  a  pin  on  the  train  which  he  overlooked. 
It  appears  that  pins  of  various  patterns  and  different 
construction  are  found  upon  trains,  being  exchanged 
from  cars  of  other  roads.  It  is  not  shown  by  the  direct 
evidence  that  the  pin  was  on  the  train.  We  think  the 
evidence  authorizes  the  conclusion  that  the  pin  was  on 
one  of  the  platforms  of  the  train.  It  is  impossible  to 
conclude  that  it  was  upon  the  bridge  before  the  train 
passed.  It  was,  then,  upon  the  train  before  it  was 
hurled  away,  injuring  plaintiff;  and  the  conclusion  is 
authorized  that  in  falling  from  the  platform  of  the  train 
it  was  struck  or  taken  up  by  the  car  wheel,  and  thrown 
with  force,  striking  plaintiff.  The  jury  were  author- 
ized to  find,  from  the  evidence,  as  they  did  find,  that  the 
pin  was  upon  the  train  prior  to  the  accident;  and,  as 
such  pins  are  constantly  used  in  making  up  trains,  and 
are  often  left  upon  the  platforms  of  cars  for  conven- 
ience in  getting  them  when  they  are  wanted,  the  jury 
were  authorized  to  infer  that  the  pin  was  left  upon  the 
cars  by  some  employe  of  the  defendant.  The  petition 
alleges  that  the  pin  was  negligently  left  upon  the  train 
without  being  fastened  by  a  chain. 

II.  Counsel  for  defendant  insists  that  the  evidence 
wholly    fails  to  sustain  the  allegation  of  negligence. 

This  position  is  based  upon  the  fact  that 
there  is  no  directf  evidence  that  the  pin  was 
ever  on  the  train.  But,  as  we  have  pointed  out,  it  can- 
not be  doubted  that  it  was  not  upon  the  bridge.  It 
must,  therefore,  have  been  upon  the  cars,  and,  as  pins 

Vol.  77—39 
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of  this  character  are  in  constant  use,  it  is  a  fair  infer- 
ence that  it  was  left  on  the  cars  by  an  employe  of 
defendant.  It  was  not  chained,  as  are  pins  used  upon 
cars  having  the  kind  of  couplings  in  use  upon  the  cars 
in  the  train  causing  the  injury.  Pins  are  thus  fastened 
to  prevent  loss  or  misplacement.  They  are  less  liable  to 
fall  from  the  cars,  and  therefore  prudence  requires  them 
to  be  chained.  In  falling  they  may  cause  an  accident. 
It  was  therefore  negligence  to  permit  the  pin  to  be  upon 
the  cars  without  being  secured  in  its  place. 

III.  It  is  insisted  by  counsel  for  defendant  that  if 
it  be  found  that  the  pin  was  on  the  car  there  can  be  no 

conclusion  that  the  defendant  was  negligent, 
for  the  reason  that  the  accident  was  so 
unusual  and  extraordinary  that  it  could  not  reasonably 
have  been  expected  to  happen.  It  may  be  true  that  the 
accident,  in  the  precise  form  and  with  the  precise 
attending  circumstances  which  resulted  in  plaintiff's 
injury,  could  not  have  been  expected  to  happen  from 
the  falling  of  the  pin  from  the  car  upon  the  track.  The 
reason  or  imagination  is  unable  to  determine  just  the 
effect  of  an  obstruction  upon  the  track  of  a  railroad. 
The  result  may  be  unusual,  unexpected,  indeed  a  surprise 
to  the  most  experienced, — never  before  heard  of  by  any 
one, — yet  the  act  of  putting  the  obstruction  on  the  track 
is  none  the  less  negligent,  for  it  threatens  danger  in 
many  directions,  and  is  liable  to  produce  many  famil- 
iar results  which  would  cause  injury.  Now,  surely,  if 
it  causes  an  injury  in  any  way  that  may  be  expected, — 
if  the  results  have  before  been  seen, — ^it  cannot  be  said 
not  to  be  negligent  because  the  result  was  before 
unheard  of,  and  not  within  the  observation  of  any  one, 
or  even  not  anticipated  in  the  exercise  of  reason  or 
imagination.  The  negligence  in  this  case  produced  an 
effect  never .  before  observed.  It  cannot,  therefore,  be 
said  that  it  was  the  exercise  of  care.  The  rulings  of 
the  district  court  upon  instructions  are  in  accord  with 
the  foregoing  conclusions. 

IV.  A  brakeman  upon  the  train  was  asked  if,  in 
case  a  coupling-pin'  should  roll  off  of  a  platform,   he 
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B.  thb  same:  would  expeot  any  extraordinary  force  would 
evidenoe.  j^^  given  it,  SO  that  it  would  do  injury.  An 
objection  to  the  question  was  rightly  sustained.  As  we 
have  seen,  the  fact  that  the  accident  was  unexpected 
would  not  excuse  negligence  in  causing  it.  The  evi- 
dence, therefore,  is  immaterial. 

V.  Defendant  proposed  to  prove  that  the  pins 
with  the  Miller  platforms  were  chained,  so  that  they 
8.  The  same:  could  be  at  hand  when  wanted.  The  evi- 
evidenoe.  deuce  was  rightly  rejected.  If  the  pins 
would  less  probably  be  the  cause  of  danger  and  injury 
when  chained,  due  care  required  that  they  be  kept  so 
secured.  It  is  plain  that  the  motive  with  which  due 
care  is  exercised  cannot  be  an  excuse  for  omitting  it. 
So,  if  the  pin  was  less  likely  to  do  injury  when  chained, 
it  should  have  been  kept  fastened,  though  it  was  not 
chained,  to  avoid  injury.     The  judgment  of  the  district 

court  is  AFiflBMED. 


Chambliss  v.  Johnson  et  al. 
Eeese  &  RoBY  V.  The  Same. 
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Heeshey  v.  The  Same. 

1.  Levees :  cost  :  liability  of  lands  indirectly  benefitbd. 
Lands  not  swampy  or  overflowed,  but  which  are  indirectly  bene, 
fited  by  the  construction  of  a  public  levee  by  the  improvement  of 
means  of  access  by  roads,  and  by  the  reclamation  of  low,  wet 
lands  in  the  vicinity,  may  properly  be  taxed  to  pay  for  the  con- 
struction of  the  levee. 

2.  Levees :  THRonaH  two  counties  :  assessment  to  fay  fob  :  bight 
OF  APPEAL.  Where  a  public  levee  is  constructed  through  two 
counties,  any  person  aggrieved  by  the  action  of  the  board  of  super- 
visors in  locating  the  levee,  or  in  fixing  the  number  of  acres  bene- 
fited by  reason  of  the  construction  of  it,  and  to  be  assessed  to  pay 
for  it.  has  the  right  to  appeal  to  the  district  court  (Chap.  85,  Laws 
of  1880),  but  on  an  appeal  from  an  assessment  actually  made,  the 
question  whether  the  land  is  assessable  cannot  be  raised,  but  only 
the  question  whether  it  has  been  assessed  in  proper  proportion. 
Chapter  139»  Laws  of  1886,  does  not  apply  to  levees. 
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Appeals  from  Muscatine  District  Court. — Hon.  C.  M. 

Waterman,  Judge. 

Piled,  May  22,  1889. 

The  plaintiffs  and  appellants  are  the  owners  of  land 
npon  which  assessments  were  made  to  pay  for  the  con- 
struction of  a  levee  on  the  west  bank  of  the  Mississippi 
river  from  a  point  Hn  Muscatine  county,  near  the  city  of 
Muscatine,  to  a  point  near  Port  Louisa,  in  Louisa 
county.  The  plaintiffs  appealed  from  an  order  assess- 
ing their  lands  to  the  district  court,  where  trials  were 
had,  and  the  assessments  were  held  to  be  valid.  The 
defendants  are  the  auditor  and  board  of  supervisors  of 
Muscatine  county.    Plaintiffs  appeal. 

Ttichman  <6  BurJce  and  J.  Carskaddan^  for  appel- 
lants. 

Newman  <fe  BlaJce^  Jayne  &  Hoffman^  H.  J,  Lauder 
and  E.  B.  Tucker^  for  appellees. 

RoTHROOK,  J. — I.  In  the  case  of  Richman  v. 
Boards  etc.,  70  Iowa,  627,  it  was  held  that  an  assess- 
1.  jmrmi  cost:  meut  made  to  pay  for  the  construction  of 

llabUlty  of         .,  ,  ...  -j 

lands  fndi-      the    levec    m    question    was    void,    upon 

reotly  bene-  _  ^  ^  ^t.  ^^i-. 

flted.  grounds  not  necessary  to  be  repeated  here. 

After  that  assessment  was  made  the  general  assembly 
passed  a  curative  act,  by  which  the  construction  of  the 
levee  was  legalized,  and  provision  made  for  an 
assessment  of  the  costs  thereof  upon  the  lands  adjacent 
thereto  and  benefited  thereby.  See  chapter  17,  Acts, 
1886.  An  assessment  was  made  under  the  act,  and  from 
said  assessment  appeals  were  taken  to  the  district  court, 
from  which  these  appeals  were  taken  to  this  court. 
The  several  causes  were  tried  by  the  court  without  a 
jury.  The  appellants  called  and  examined  witnesses 
upon  the  question  as  to  whether  their  lands  were  bene- 
fited by  the  construction  of  the  levee.     It  was  sought  to 
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show  that  the  building  of  the  levee  had  not  benefited 
their  lands ;  that  the  same  were  never  subject  to  over- 
flow from  the  river,  but  that  whatever  overflow  of  water 
they  were  subjected  to  was  caused  by  back-water  from 
Muscatine  slough,  and  by  streams  from  the  west. 
Without  reciting  all  of  the  evidence  offered  and  intro- 
duced upon  the  part  of  appellants,  it  is  sufficient  to  say 
that  they  claimed  the  right  to  show  that  the  parts  of 
their  tracts  of  land  which  were  assessed  were  in  no  man- 
ner benefited  by  the  construction  of  the  levee.  The 
court  held  that  this  class  of  evidence  was  not  competent, 
and  that  the  only  question  which  could  be  determined 
upon  the  appeal  was  whether  the  lands  of  the  appel- 
lants were  situated  within  the  proper  district  of  territory 
upon  which  a  legal  assessment  could  be  made.  The 
levee  in  question  was  of  more  than  mere  local  concern. 
It  extended  from  the  city  of  Muscatine,  down  through 
that  county,  and  into  Louisa  county.  There  is  a  large 
body  of  lowlands  on  the  west  side  of  the  river.  Between 
these  lowlands  and  the  hills  and  bluffs  there  is  a  slough, 
Which  extends  from  the  south  part  of  the  city  of  Musca- 
tine down  into  Louisa  county.  The  lowland  between 
the  slough  and  the  river  is  called  ''Muscatine  island." 
All  of  the  lands  of  appellants,  with  one  exception,  are 
on  the  island.  On  fixing  the  territory  to  be  assessed, 
parts  of  the  lands  of  appellants  were  included.  Now, 
upon  an  appeal  from  the  assessment,  if  it  were  compe- 
tent for  appellants  to  show  that  their  lands  ought  not 
to  be  assessed  because  they  were  not  within  the  district 
or  territory  benefited  by  the  levee,  we  think  that  they 
failed  to  make  such  showing.  It  was  not  sufficient  for 
them  to  prove  that  the  parts  of  their  land  which  were 
assessed  were  not  directly  benefited  by  the  improve- 
ments. I^ands  are  benefited  by  improvements  which 
drain  swamps  and  overflowed  lands  in  the  vicinity.  The 
means  of  access  to  the  lands  at  all  times  is  a  material 
consideration  in  determining  whether  a  given  tract  should 
be  assessed,  and  the  health  and  welfare  of  the  public  in 
the  vicinity  are  proper  subjects  of  inquiry  in  fixing  the 
boundaries  of  the  territory  benefited  by  the  improvement. 
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Indeed,  we  think  that  if  the  adjacent  highlands,  which 
were  not  at  all  affected  by  direct  overflow,  were  benefited 
by  the  improvement  of  means  of  access  by  roads,  and 
by  the  reclaiming  of  low,  wet  lands  in  the  vicinity,  they 
might  be  assessed  in  the  amount  of  their  proper  and  just 
proportion  of  the  cost  of  the  improvement. 

II.    But  in  our  opinion  it  is  not  competent,  upon 

an  appeal  of  this  kind,  to  introduce  evidence,  further 

2.  LBVBE8 :         *^^^  *^  show  that  the  land  in  question  was 

^ntfefl*^**    not  assessed  in  its  proper  proportion.    It  is 

Jl^gJf^JJ  contended  that,  under  chapter  139  of  the 

of  appeki.      ^cijg  Qf  ti^e  Twenty-first  General  Assembly, 

it  is  allowable,  upon  an  appeal,  to  show  that  the  lands 
assessed  were  not  benefited  by  the  improvement.  But 
that  act  applies  to  ''  ditches,  drains  and  water-courses," 
and  no  mention  is  made  therein  of  improvements  by 
means  of  levees.  Whether  levees  were  omitted  from 
the  act  by  accident  or  design  we  have  no  means  of  deter- 
mining. Aside  from  that  act,  there  is  no  express  pro- 
vision of  the  statute  authorizing  such  an  inquiry.  It  is 
provided  by  chapter  85,  Laws  of  Eighteenth  General 
Assembly,  that  "any  person  aggrieved  by  the  action  of 
the  board  of  supervisors  in  locating  said  ditch,  drain  or 
[levee],  or  in  fixing  the  number  of  acres  benefited  by 
reason  of  the  construction  of  such  ditch  or  drain,  shall 
have  the  right  to  appeal  to  the  circuit  [district]  court  of 
the  county  in  which  such  person's  land  may  be 
situated."  This  contemplates  an  appeal  from  the  order 
fixing  the  limits  of  the  territory  proposed  to  be  included 
in  the  district  of  lands  to  be  assessed,  and  not  from  an 
assessment  actually  made.  In  such  cases  it  would  seem 
that  the  only  question  which  can  be  determined  is 
whether  the  commissioners  or  supervisors  have  fixed  the 
proper  limits  to  the  lands  to  be  taxed. 

Special  assessments  for  improvements  upon  streets, 
opening  roads,  constructing  public  ditches  and  drains, 
and  the  like,  are  usually  attended  with  many  difficult 
questions.  If  every  owner  of  property  is  permitted  by 
an  appeal  from  an  assessment  to  show  that  his  property 
ought  not  to  be  assessed  because  it  receives  no  benefits. 
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it  would  lead  to  almost  endless  litigation,  and  practi- 
cally defeat  the  construction  of  improvements  of  this 
character.  The  assessment  is  an  exercise  of  the  power 
of  taxation.  It  may  be  by  express  legislative  enact- 
ment, or  through  such  instrumentalities  as  commission- 
ers or  boards  of  supervisors;  and  when  thus  det/ermined, 
like  any  other  tax,  it  is  not  competent  to  question  the 
assessment,  only  in  so  far  as  it  may  be  unequal,  as  com- 
pared with  other  property  in  the  taxing  district. 
Cooley,  Tax'n,  449 ;  Teegarden  v.  Racine^  66  Wis.  645 ; 
Dickson  «.  Racine^  61  Wis.  546. 

We  think  that,  in  the  absence  of  express  legislative 
authority  for  an  inquiry,  upon  appeal,  into  the  question 
as  to  whether  the  appellants'  lands  were  within  the 
boundaries  of  the  territory  properly  assessable,  it  was 
not  competent  to  consider  that  question,  and  that  the 
judgment  of  the  district  court  in  the  several  cases  under 
consideration  should  be  AFi<iBM£D. 


Baker  v.  The  First  National  Bank  op  Davenport 

et  al. 

1.  Judgment:  MEOHANio's  ubn:  fbiobitt:  parties.  In  1S79,  B. 
purchased  the  land  in  question  and  contracted  with  F.  for  the 
erection  of  a  building  thereon,  which  was  completed  about  Maj, 
1880.  On  the  seventh  of  May,  1880,  the  defendant  bank  filed  in 
that  county  a  transcript  of  a  judgment  against  B.,  which  became 
a  lien  on  the  land,  and  at  once  began  an  action  against  B.  4nd  Mrs. 
B.,  plaintiff  herein,  to  subject  the  land  to  the  satisfaction  of  the 
judgment ;  and  there  was  a  decree  that  it  be  so  subjected,  and 
execution  issued  thereon,  and  the  premises  were  to  be  sold 
February  24, 1888 ;  but  on  that  day  the  defendant  R.,  who  was  the 
attorney  for  B.  and  wife  in  the  action,  took  an  assignment  of  the 
judgment,  and  the  execution  was  returned  unsatisfied.  After- 
wards in  188€,  R.  caused  execution  to  issue  on  the  judgment,  and 
himself  bought  the  property  thereunder,  and  obtained  a  deed 
therefor.  In  the  meantime,  August  21,  1880,  F.  duly  filed  his 
statement  for  a  mechanic's  lien  against  B.  for  materials  and  work 
on  the  building,  and  July  29,  1881,  assigned  it  to  Mrs.  B.,  plaintiff 
herein,  who,  in  August,  1882,  began  an  action  to  foreclose  it, 
making  her  husband  B.  and  the  defendant  bank  parties;  but  she 
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afterwards  dismissed  the  suit  as  to  the  bank,  and  jadgment  was 
taken  against  B.,  and  the  lien  established.  The  premises  were 
sold,  Julj  19,  1884,  to  plaintiff  under  tills  judgment,  and  in  a  year 
thereafter  she  received  a  sheriff's  deed  therefor.  In  an  action 
against  the  bank  and  R.  to  quiet  her  title,  held  that,  since  plaintiff 
was  a  party  to  the  bank's  suit  to  subject  the  land  to  its  judgment, 
but  the  bank  was  dismissed  as  a  party  to  her  suit  to  establish  the 
mechanic's  lien,  its  title,  had  it  obtained  one  by  sale  under  its  judg- 
ment, would  have  been  superior  to  hers,  but,  having  assigned  its 
judgment,  it  had  no  interest  in  the  property;  but  that  the  title  of 
R.,  its  assignee,  was  superior  to  that  of  plaintiff. 

2.  Attorney  and  Client :  breach  of  trust  :  purchasing  judgmbnt 
AGAINST  CLIENT.  An  attorney  at  law  will  not  be  allowed  to  profit 
by  purchasing,  against  the  interest  of  his  client,  the  very  judg- 
ment which  he  was  employed  to  defeat.  But  where  the  clients 
were  husband  and  wife,  and  the  husband's  land  was  about  to  be 
sold  to  satisfy  the  judgment  against  him,  and  the  attorney,  by  an 
agreement  with  the  husband,  who  represented  his  wife  also,  took  an 
assignment  of  the  judgment  for  a  sum  paid  by  him,  much  less  than 
the  amount  of  the  judgment,  and  ordered  the  execution  returned, 
with  the  understanding  that  he  should  hold  the  judgment  as 
security  for  the  money  so  advanced  by  him,  and  that  it  should  be 
a  first  lien  on  the  property,  and  that  an  action  by  the  wife  against 
the  husband  and  the  property  on  a  claim  for  a  mechanic's  lien,  which 
should  be  superior  to  the  judgment,  should  be  dismissed,  held  that 
such  assignment  was  valid,  and  that,  upon  a  refusal  of  his  clients 
to  repay  the  money,  he  was  authorized  to  sue  out  execution  oh  the 
judgment  and  buy  in  the  property  on  which  it  was  a  lien,  and  that 
his  title  thus  obtained  was  superior  to  the  title  obtained  by  the  wife 
upon  a  foreclosure  of  and  sale  under  her  mechanic's  lien,  which 
was  prosecuted  to  judgment  notwithstanding  the  agreement, — 
neither  the  attorney  nor  his  assignor  being  a  party  thereto. 

Appeal  from    Jasper  District   Court, — Hon.   W.   R. 

Lewis,  Judge. 

Filed,  Mat  22,  1889. 

Action  to  establish  the  title  to  certain  premises,  and 
quiet  the  same  in  the  plaintiff.  The  defendant  Ryan 
avers  title  to  the  premises  in  himself,  asks  that  it  be  so 
decreed,  and  that  he  have  possession  thereof.  There 
was  a  decree,  as  prayed,  for  defendant  Ryan,  and  the 
plaintiff  and  the  defendant  bank  appeal. 

Whiting  S.  Clark,  for  appellant. 

BaTcer^  Winslow  &  Yarnum,  for  appellee. 
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Granger,  J. — Since  long  prior  to  February,  1876, 
the  plaintiff  and    one    George  W.   Baker   have  been 
1.  judomiot:      husband  and  wife,   and  on  the  seventh  of 
gSfl'priSSty:  February,  1876,  they  resided  in  Scott  county, 
parties.  lowa,  aud  ou  said  day  the  defendant,  the 

First  National  Bank  of  Davenport,  obtained  in  said 
county  a  judgment  against  George  W.  Baker  for 
$3,891.38.  In  1879,  the  plaintiff  and  her  husband 
removed  to  Jasper  county,  and  George  W.  Baker  pur- 
chased the  premises  in  question,  and  took  the  title 
thereto.  On  the  seventh  day  of  May,  1880,  the  defend- 
ant bank  filed  a  transcript  of  the  judgment  obtained  in 
Scott  county  in  the  district  court  of  Jasper  county. 
The  plaintiff  was  not  a  party  to  the  contract,  or  the 
proceeding  in  which  the  judgment  in  Scott  county  was 
obtained.  In  1879,  after  George  W.  Baker  purchased 
the  premises  in  question,  he  contracted  with  Fowler, 
Lyons  &  Co.  to  furnish  part  of  the  materials,  and  do 
certain  work,  in  building  a  house  and  other  buildings  on 
the  premises.  This  material  was  furnished,  and  the 
building  completed,  about  May,  1880.  On  the  same  day 
that  the  defendant  bank  filed  the  transcript  of  its  judg- 
ment against  George  W  Baker  in  Jasper  county,  it  filed 
a  petition  in  equity  in  the  circuit  court  of  said  county 
to  subject  the  premises  in  question  to  the  payment  of 
such  judgment.  In  that  suit  the  plaintiff  herein  and 
her  husband  were  made  defendants.  The  defendant  in 
this  suit,  Byan,  appeared  in  that  suit  as  attorney  for  the 
defendants,  and  filed  their  answer,  admitting  the  title 
of  the  premises  to  be  in  George  W.  Baker,  but  averring 
that  the  premises  were  bought  with  the  proceeds  of  a 
homestead  sold  in  Scott  county,  and  averring  a  home- 
stead right  therein.  After  judgment  an  appeal  was 
prosecuted  to  this  court,  and  a  judgment  entered  sub- 
jecting the  premises  to  the  payment  of  the  judgment  of 
the  bank.  Execution  issued  on  the  judgment,  and  the 
premises  were  to  be  sold  thereon,  February  24,  1883. 
Fowler,  Lyons  &  Co.,  by  virtue  of  their  contract  for  mate- 
rial and  labor,  were  the  creditors  of  George  W.  Baker 
in  the  sum  of  $829.45,  and  duly  filed  their  statement  for 
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a  mechanic's*  lien,  August  21,  1880.  July  29,  1881, 
Fowler,  Lyons  &  Co.  for  a  consideration  assigned  their 
claim  and  lien  against  George  W.  Baker  to  the  plaintiff. 
In  August,  1882,  the  plaintiff  herein  commenced  a  suit  in 
the  circuit  court  of  Jasper  county  against  George  W. 
Baker  and  the  defendant  bank  in  this  suit  to  recover 
judgment  against  George  W.  Baker,  and  to  establish 
the  mechanic' s  lien.  The  suit  was  afterward  dismissed 
as  to  the  bank,  and  judgment  was  taken  against  George 
W.  Baker,  and  the  lien  established.  The  premises  were 
afterwards  sold  on  special  execution  issued  on  said  judg- 
ment, and  purchased  by  the  plaintiff  on  the  nineteenth 
day  of  July,  1884,  and  on  the  twenty-second  of  July, 
1885,  she  received  a  sheriff's  deed  therefor.  This  deed 
and  the  alleged  homestead  character  of  the  premises 
constitute  the  basis  of  the  plaintiff's  claim  in  this 
proceeding. 

On  the  twenty-fourth  day  of  February,  1883,  that 
being  the  day  on  which  the  premises  were  to  be  sold  on 
the  execution  issued  on  the  judgment  of  the  defendant 
bank  herein  against  the  plaintiff  herein  and  George  W. 
Baker,  the  defendant  Ryan,  then  being  the  attorney  for 
the  plaintiff  and  her  husband,  took  from  the  plaintiff  in 
that  suit  (the  defendant  bank  in  this  suit)  an  assign- 
ment of  its  judgment  and  claim  against  George  W. 
Baker,  and  paid  therefor  the  sum  of  sixteen  hundred 
dollars,  and  the  execution  was  returned  not  satisfied* 
The  particular  facts  of  this  assignment  to  Ryan  of  the 
Judgment  rest  largely  on  the  testimony,  and  will  be 
noticed  hereafter. 

On  the  fourteenth  day  of  January,  1886,  the  defend- 
ant Ryan  took  execution  on  the  judgment  assigned  to 
him,  and,  by  virtue  thereof,  he  purchased  the  premises 
in  question,  and,  after  the  statutory  period  for  redemp- 
tion, he  received  a  sheriff '  s  deed  therefor,  which  is  the 
basis  of  his  claim  in  this  suit. 

While  many  other  facts  are  disclosed  by  the  record, 
the  foregoing  are  sufHcient  to  a  proper  understanding 
and  disposition  of  the  case.  We  think  it  must  be  con- 
ceded that  if  the  First  National  Bank  of  Davenport 
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had  not  assigned  its  judgment,  and  had  sold  and  pur- 
chased the  premises  on  February  24,  1883,  and  had 
afterwards  taken  a  sheriflE's  deed  therefor,  the  claim  of 
the  plaintiiBf  in  this  suit  could  not  prevail  against  it, 
for  the  reasons  that  the  plaintiff  in  this  suit  and  her 
husband  were  both  parties  in  the  suit  of  the  bank  to 
subject  the  premises  to  the  payment  of  its  judgment,  and 
the  bank  was  not  a  party  to  the  suit  of  Hannah  Baker 
against  her  husband  for  the  enforcement  of  '  her 
mechanic's  lien.  It  is  true  the  bank  was  originally  a 
party,  but  the  suit  was  dismissed  as  to  it  before  judg- 
ment. As  between  the  bank  and  Hannah  Baker  the 
premises  were,  as  the  result  of  a  final  adjudication, 
liable  for  the  payment  of  the  judgment. 

What,  then,  are  the  facts  to  distinguish  the  case  as 
to  the  defendant  Ryan,  who  was  the  assignee  of  the 
2  attobkbt  judgment  ?  He  was,  at  the  time  of  purchas- 
5J;^^®J*'  ing  the  judgment,  the  attorney  for  both 
SSSiJ^  Hannah  Baker  and  her  husband,  and  had 
wStdi-  been  during  the  prosecution  of  the  suit  to 
*"*•  subject  the  premises  to  the  payment  of  the 

judgment  held  by  the  bank;  and  the  contention  of  the 
plaintiff  is  that,  being  her  attorney,  he  could  not  pur- 
chase the  very  judgment  he  was  employed  to  defeat. 
That  an  attorney  could  not,  as  against  the  interest  of 
his  client,  make  such  a  purchase,  is  so  elementary  and 
clearly  established  by  authority  that  neither  citation 
nor  argument  is  necessary  to  sustain  it.  It  would  be  an 
unwarrantable  strain  upon  our  jurisprudence  for  the 
courts  to  tolerate  such  an  act,  even  under  circumstances 
of  strong  suspicion. 

For  the  facts  as  to  this  purchase  we  must  look  to 
the  testimony.  The  purchase  of  the  judgment  took 
place  on  the  day  the  premises  were  to  be  sold  on  the 
bank  judgment  against  George  W.  Baker.  There  were 
present  at  the  time  Ryan,  George  W.  Baker,  and  some 
parts  of  the  time  one  George  E.  Gould,  who  was  attor- 
ney for  the  bank,  and  who  made  the  assignment  for  the 
bank,  and  one  Shropshire.  Neither  Gould  nor  Shrop- 
shire was  a  witness  to  the  entire  talk  between  Baker  and 
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Ryan.  At  this  time  George  W.  Baker  had  full  control 
and  management  of  his  wife's  interests,  and  they  had 
no  expectation  of  saving  the  property  from  the  bank 
judgment,  unless  Ryan  did  something  to  save  it ;  and 
it  is  unquestioned  that  there  was  talk  between  them  as 
to  what  should  be  done.  It  is  claimed  that  Ryan  was 
in  fault  for  the  manner  of  the  submission  of  the  case  of 
the  bank  against  Baker  and  wife  to  subject  the  premises 
to  the  payment  of  the  judgment,  and  as  a  consequence 
the  suit  was  lost  to  Baker  and  wife,  and  on  that  account 
Ryan  felt  himself  under  obligation  to  purchase  the 
judgment  for  their  protection,  and  that  he  did  so ;  while 
Ryan's  contention  is  that  he  bought  the  judgment  at 
the  request  of  Baker,  and  with  the  understanding  that 
he  should  hold  it  as  security  for  the  repayment  of  the 
money  to  him.  The  testimony  of  Ryan  and  Baker, 
each  in  general  terms,  supports  his  theory  of  the  case. 
The  testimony  of  Gould  is  that  he  heard  nothing  of 
what  the  agreement  was  between  Baker  and  Ryan.  He 
testifies  that,  on  meeting  Baker  at  the  office  of  Ryan, 
Baker  claimed  that  the  bank,  was  asking  too  much  for 
the  judgment,  and  that  he  refused  to  further  consider  a 
proposition  to  reduce  the  amount,  and  said  that  unless 
it  was  paid  the  sale  would  take  place.  Baker  says  in 
his  testimony  that  Ryan  then  asked  Gould  if  he  would 
take  one  payment  down,  and  divide  the  other  in  two 
*  payments,  and  take  his  notes ;  and  that  Gould  agreed 
to  do  so,  and  Gould  was  to  make  an  assignment  of  the 
judgment.  Baker  says .  "I  did  not  understand  it  was 
to  be  assigned  to  Ryan.  I  did  not  know  w.ho  it  was 
going  to  be  made  to,  but  it  went  through  my  head  as  a 
wonder  whom  it  was  going  to  be  made  to.  I  asked  no 
questions.  I  supposed  he  settled  it  on  a  proposition  I 
made  before  I  went  to  Davenport,  to  save  me  as  his 
client  and  himself  as  an  attorney."  Baker  further  says: 
"The  property  I  offered  Ryan  on  my  wife's  behalf,  if 
he  would  buy  the  bank  judgment,  is  a  house  and  lot  in 
Newton." 

The  testimony  of  Baker  is  very  uncertain.   From  his 
testimony  alone  it  would  be  difficult  to  know  what  the 
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agreement  was.  It  is  quite  certain  from  his  own  state- 
ments that  in  some  manner  Byan  was  to  be  secured  or 
paid  for  the  purchase  of  the  judgment.  The  judgment 
was  for  $3,891.38,  with  interest  at  ten  per  cent,  since 
February,  1876,  It  was  bought  for  sixteen  hundred 
dollars,  which  is  the  amount  Byan  claimed,  with  inter- 
est. The  witness  Shropshire,  who  was  present  a  part 
of  the  time  on  the  day  of  the  assignment,  testilies,  in 
substance,  that  himself.   Baker  and  Ryan  were  there. 

Ryan  asked  Baker  what  he  should  do  about  it.  Baker 
answered  that  he  could  not  do  any  thing  about  it  himself, 
and  that  Ryan  would  have  to  do  it  for  him ;  that  Ryan 
said,  "Keep  your  seat;"  that  Ryan  was  gone  a  few 
minutes,  and  came  back,  and  said  to  Baker :  "  It  is  all 
fixed,"  and  told  Baker  he  would  have  time  to  make 
arrangements  to  pay  his  debts ;  that  Baker  seemed  very 
much  "touched,"  shed  tears  and  said:  "A  friend  in 
need  is  a  friend  indeed."  At  that  time  the  mechanic's 
lien  suit  by  the  plaintiff  against  her  husband  was  pend- 
ing, and  Ryan  claims  that  it  was  part  of  the  agreement 
that  that  suit  was  to  be  dismissed,  and  the  judgment 
assigned  to  him  was  to  be  the  first  lien  on  the  premises ; 
and  he  says  in  his  testimony  that  after  the  assignment 
he  wrote  out  a  "dismissal"  of  the  mechanic's  lien  suit, 
in  the  presence  of  Baker,  which  he  approved.  Shrop- 
shire says  that  something  was  written  by  Ryan,  but  he 
does  not  know  what  it  was. 

From  an  examination  of  the  testimony  we  are  con- 
vinced that  Ryan  took  the  assignment  of  the  judgment 
under  an  agreement  as  claimed  by  him.  It  does  not 
appear  to  be  a  purchase  of  the  judgment  made  in  his 
own  interest,  but  at  the  request  of  his  clients,  to  give 
them  an  opportunity  to  pay  the  debt,  and  save  the 
homestead.  If  this  is  true,  it  could  not  be  claimed  that 
the  transaction  was  void  because  of  the  confidential 
relationship  of  the  parties.  If  Ryan,  while  attorney 
for  the  Bakers,  at  their  instance  bought  the  judgment, 
and  was  to  be  repaid  his  money,  and  the  judgment  was, 
by  agreement,  to  be  the  first  lien  on  the  premises,  and 
the  mechanic's  lien  suit  was  to  be  dismissed,  it  would 
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be  an  act  of  gross  injustice  to  allow  the  plaintiff,  in  vio- 
lation of  the  agreement,  to  prosecute  the  suit  to  judg- 
ment, and  thereon  obtain  a  title  as  a  basis  of  avoiding 
the  agreement  with  Ryan.  Neither  the  homestead 
character  of  the  premises  nor  the  title  based  on  the 
mechanic's  lien  judgment  can  avail  to  defeat  the  title 
of  defendant  Ryan.  The  record  conclusively  shows  that 
before  taking  execution  on  his  judgment  he  was  willing 
to  comply  with  his  agreement,  and  cancel  the  judgment 
on  the  repayment  of  his  money,  and  to  give  all  reason- 
able time  for  that  purpose,  which  was  refused.  This 
finding  of  fact  and  law  is  conclusive  of  all  the  ques- 
tions presented  in  the  record.  We  do  not  understand 
from  the  record  that  appellant  the  First  National  Bank 
of  Davenport  is  making  any  claim  adverse  to  the 
defendant  Ryan,  and  the  judgment  of  the  district 
court  is  Affirmed. 
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Baibd  v.  Boehnbb. 

1.  Contract:  lbqal  and  iXiLSOAL  agbeehents:  DrnsiBiUTT: 
AOBEBHENT  NOT  TO  FKOSECUTE.  Plaintiff,  an  unmarried  woinany 
being  pregnant  by  defendant,  agreed  in  writing  with  him  as  fol- 
lows :  (1)  To  leave  and  stay  away  from  their  plaoe  of  residence 
one  year ;  (3)  to  waive  civil  claims  against  defendant ;  (8)  to  waive 
criminal  claims  against  him ;  and,  in  consideration  thereof ,  defend- 
ant agreed  to  pay  her  a  certain  sum  monthly,  and  to  convey  to  her 
certain  real  estate.  In  a  subsequent  civil  action  for  the  seduction, 
this  contract  was  pleaded  as  a  defense.    Held — 

(1)  That  the  first  element  in  plaintiff's  agreement  may  have 
been  lawful,  but  not  if  the  purpose  of  her  absence  was  to 
defeat  a  criminal  prosecution. 

(2)  That  the  second  element— the  waiver  of  civil  claims — ^was 
lawful. 

(8)  That  the  third  element— the  waiver  of  criminal  claims— was 
an  agreement  not  to  prosecute  defendant  criminally,  and  was 
clearly  unlawful. 

(4)  That  the  three  elements  of  her  agreement  were  so  con- 
nected, as  constituting  together  the  consideration  for  defend- 
ant's promise,  that  th^y  could  not  be  separated,  and  that 
therefore  the  contract  was  void  in  toto,  and  constituted  no 
defense  to  the  action  for  seduction. 
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2.  Seduction :  yoluntaby  submission  :  instbugtion.  In  an  action 
for  seduction,  an  instruction  that  if  plaintiff  voluntarily  yielded  to 
defendant's  desires,  she  cannot  recover,  is  not  prejudicial  to 
defendant,  but  rather  favorable. 

8,     :  EXCBSSIVB  YEBDICT :  APPEAL.    The  trial  court  refused  to 

set  aside  a  verdict  for  sixty-seven  hundred  and  fifty  dollars  for  the 
seduction  of  an  unmarried  woman.  Held  that  this  court  could  not 
interfere,  in  the  absence  of  any  indications  of  passion  or  prejudice 
on  the  part  of  the  jury. 

4.  :  EVIDBNCE  OF  FOBMEB  iMTiifAGiES.  In  an  action  for  seduc- 
tion, plaintiff  was  allowed  to  show  that  after  she  had  submitted  to 
defendant's  desires  she  determined  to  reform,  and  to  that  end 
absented  herself  for  some  months,  and  that  after  her  return 
defendant  resumed  his  intimacy  and  she  again  yielded.  Held 
that  evidence  of  their  relations  before  she  went  away  was  admis- 
sible as  showing  the  extent  of  his  control  over  her,  and  the  manner 
in  which  he  acquired  it. 

6.  :  EVIDEKCE  :  TIME  OF  PREONANOY.  In  such  case  it  was  cer- 
tainly competent  for  plaintiff  to  show  that  she  became  pregnant, 
and,  if  so,  to  show  when  it  occurred. 

Appeal  from   Mills   District   Court. — How.    A.    B. 

Thornell,  Judge. 

Filed,  Mat  22,  1889. 

Action  by  an  unmarried  woman  to  recover  for  her 
own  seduction,  which  was  accomplished  by  declarations 
of  love,  and  by  promises  of  marriage,  and  acts  which 
implied  a  promise  of  marriage.  There  was  a  judgment 
upon  a  verdict  for  plaintiflE.  Defendant  appeals.  The 
case  has  before  been  in  this  court.     See  72  Iowa,  318. 

WatJcins  &  Williams^  for  appellant 

JoTin  Y.  JStoney  for  appellee. 

Beck,  J. — I.  The  objections  to  the  Judgment  will 
be  considered  in  the  order  of  their  discussion  by  defend- 
ant's counsel.  The  evidence  upon  the  last  trial  differed 
from  the  evidence  on  the  first,  as  to  the  means  used  by 
defendant  to  accomplish  plaintiff's  seduction.  It  was 
shown  at  the  last  trial  that  she  was  induced  to  submit 
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to  defendant' s  desires  by  promises  of  marriage  and  pro- 
fessions of  love  made  by  him.  The  point  upon  which 
the  case  was  decided  upon  the  former  appeal  is  not  now 

in  it. 

II.    A  count  of  the  answer  pleads  as  a  defense  that 

the  cause  of  action  was  fully  settled  by  a  written  agree- 
1  ooktbaot:  nient  which  the  parties  executed,  in  the 
iUwUff^  following  language:  "It  is  agreed  by  the 
^iwiity^?'  parties  signing  this  contract  as  follows: 
SoTtoprow-  T^^  party  first  signing  agrees  to  leave 
cute.  Malvern  immediately,  and  further  agrees  to 

waive  all  claims,  both  criminal  and  civil,  against  party 
signing  this  contract  second.  And  first  party  further 
agrees  to  stay  away  from  Malvern  one  year  from  date  of 
signing.  The  party  signing  this  contract  second  agrees 
to  pay  to  party  of  the  first  part  forty  dollars  per  month, 
commencing  May  15,  1884,  and  to  continue  until  the 
party  signing  this  contract  second  shall  dispose  of  the 
oflEspring,  which  is  liable  to  occur,  providing  said  birth 
shall  happen  within  five  months  after  signing  this  con- 
tract, and  it  is  understood  that  party  signing  the  con- 
tract second  shall  have  eight  months  after  the  birth  to 
dispose  of  the  child ;  and  second  party  agrees  to  deed 
to  first  party  a  certain  double  house  situated  on  Third 
avenue,  in  Malvern,  in  the  south  part  of  town,  which  is 
the  property  of  second  party. 
"Malvern,  April  24,  1884. 

"Mat  L.  Baird, 
"l.  w.  boehneb.'* 
As  applicable  to  this  defense,  the  defendant  asked 
the  court  to  give  to  the  jury  the  following  instructions, 
which  were  refused :  *  *  (3)  If  in  the  alleged  contract  for 
a  lawful  consideration  plaintiff  undertook  to  do  several 
things,  some  of  which  were  lawful  and  some  of  which 
were  illegal,  and  if  the  lawful  things  can  be  separated 
from  the  illegal  ones, — that  is,  if  she  could  perform  the 
lawful  ones  without  thereby  doing  any  part  of  the 
illegal  ones, — then  the  contract  is  valid,  unless  it  was 
obtained  by  fraud.  (4)  Unless  you  find  that  the  con- 
sideration which  the  defendant  was  to  give  plaintiff  by 
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the  terms  of  said  contract  was  unlawful,  and  that  the 
acts  which  plaintiff  was  to  perform  under  said  contract 
were  capable  of  being  separated,  and  some  were  lawful 
and  some  were  not,  then,  as  to  such  acts  as  she  could 
lawfully  perform,  the  contract  is  valid."  ''(H)  As  the 
evidence  shows  without  any  conflict  that  the  only  sub- 
ject discussed  between  the  defendant  and  Henry  Baird, 
at  the  time  the  contract  admitted  to  have  been  executed 
between  these  parties  was  executed,  was  the  subject  of 
the  act  at  Plattsmouth,  which  evidence  was  produced 
by  plaintiff,  you  cannot  find  that  the  purpose  of  the 
parties  was  to  compound  an  offense,  and  the  contract  is 
an  absolute  defense  to  this  action,  and  you  must  find 
for  the  defendant.  (12)  The  admitted  contract  is  not 
upon  its  face  illegal,  and,  as  the  evidence  shows  without 
any  conflict  that  the  only  subject  discussed  at  the  time 
it  was  executed  was  the  act  at  Plattsmouth,  which  was 
not  a  crime,  and  as  its  terms  cover  the  claims  set  up  in 
this  action,  you  must  find  for  the  defendant." 

These  instructions  were  refused,  and  the  following 
were  given:  "(21)  If  the  evidence  fails  to  show  that 
the  agreement  in  question  was  obtained  from  plaintiflE 
through  fraud,  you  should  then  consider  whether  said 
contract  is  illegal.  A  contract  that  injuriously  affects 
or  subverts  the  public  interests,  or  if  by  its  terms,  or 
contemplated  manner  of  performance,  it  is  intended  to 
prevent  or  impede  the  due  course  of  public  justice,  it  is 
to  be  deemed  invalid.  It  is  the  duty  of  every  citizen  to 
refrain  from  voluntarily  placing  himself  in  a  position  in 
which  it  is  to  his  pecuniary  interest  to  suppress,  stifle 
or  impede  a  public  prosecution  of  crime.  Hence  all 
agreements  not  to  institute  criminal  proceedings,  and 
all  agreements  in  any  way  to  prevent  or  stifle  such 
prosecutions,  are  immoral  and  illegal.  (22)  If,  after 
considering  all  of  the  facts  and  circumstances  shown  by 
the  evidence  to  have  been  contemplated  by  the  parties 
at  the  time  of  making  the  agreement  in  question,  you 
believe  that  the  real  purpose  of  the  parties  in  making 
said  contract  was  to  provide  thereby  that  plaintiff 
should  not  prosecute  defendant  criminally  for  the  alleged 

40. 
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act  of  seduction,  and  to  provide  means  for  secreting 
plaintiff,  so  tliat  she  could  not  be  found  and  used  as  a 
witness  against  defendant  by  the  state  in  a  criminal 
prosecution  for  said  act,  then  the  contract  is  void,  and 
constitutes  no  defense  to  this  action.  (23)  But  if  you 
believe  from  the  evidence  that  the  'criminal  claims' 
referred  to  in  the  agreement  had  reference  to  bastardy 
proceedings  for  the  support  of  the  child,  referred  to  in 
the  agreement,  and  that  it  was  not  the  purpose  of  said 
agreement  to  prevent  plaintiff  from  prosecuting  defend- 
ant criminally  for  the  alleged  act  of  seduction,  or  to 
hire  her  not  to  so  prosecute  defendant,  nor  to  place  her 
beyond  the  reach  of  the  state,  so  that  she  could  not  be 
used  as  a  witness  against  defendant  in  a  criminal  prose- 
cution, then  said  contract  would  not  be  illegal,  and  it 
would  be  a  complete  bar  to  plaintiff's  recovery  in  the 
case,  unless  you  find  from  the  evidence  that  said  con- 
tract was  obtained  through  fraud,  as  before  explained." 
These  rulings  upon  instructions  counsel  insist  are  erro- 
neous.    We  will  proceed  to  consider  them. 

The  contract,  it  will  be  observed,  obligates  plain- 
tiff to  do  three  things,  namely:  (1)  To  leave  and  stay 
away  from  Malvern  one  year;  (2)  to  waive  civil  claims 
against  defendant;  (3)  to  waive  all  claims  criminal  against 
defendant. 

The  first  thing  to  be  done  by  plaintiff  may  have 
been  lawful,  if  there  was  no  purpose  thereby  to  defeat 
or  evade  the  law.  We  may  assume  that  it  is  lawful, 
though,  indeed,  it  appears  that  the  purpose  of  securing 
plaintiff's  absence  was  to  defeat  a  criminal  prosecution. 
The  second  thing — the  waiving  of  civil  claims — may 
lawfully  be  done.  The  third — the  waiving  of  "criminal 
claims,"  which  evidently  means  an  agreement  not  to 
prosecute  defendant  criminally — is  evidently  in  conflict 
with  the  law.  No  agreement  not  to  prosecute  another 
for  a  crime  will  be  recognized  and  enforced  by  the  law. 
This  rule  is  founded  upon  the  strongest  demands  of  public 
policy.  The  criminal  laws  of  the  state  would  rarely  be 
enforced  were  it  left  to  the  defendant  and  those  author- 
ized to  institute  prosecutions  for  crimes  to  arrange  by 
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contract,  based  u])on  consideration,  so  that  the  offender 
would  not  be  prosecuted  in  the  courts.  Haines  v.  Lewis^ 
64  Iowa,  301. 

III.  But  it  is  contended  by  defendant  that,  as  the  con- 
tract provides  for  doing  acts  which  are  legal  as  well  as 

the  illegal  act,  it  may  be  enforced  as  to 
the  legal  acts.  Counsel  regard  the  contract 
as  to  the  obligations  of  plaintiff  as  divisible,  and  insist 
that  it  may  be  enforced  as  to  the  obligation  which  is  legal. 
This  is  correct,  with  this  exception :  If  the  acts,  legal 
and  illegal,  are  so  connected  that  they  cannot  be  sepa- 
rated, the  whole  promise  is  void.  Casady  v.  Woodbury 
County  J  13  Iowa,  113.  Now,  plaintiff's  obligation — 
her  promises  to  do  and  not  to  do  the  prescribed  acts — 
are  connected  as  constituting  together  the  consideration 
of  defendant's  promise  to  pay  money  and  conveyed  land. 
Her  promise  to  do  the  illegal  acts  is  so  bound  with 
her  agreement  to  do  the  legal  act,  by  the  fact  that  they 
both  constitute  a  consideration,  that  they  cannot  be  sep- 
arated. If  plaintiff  should  attempt  to  enforce  the  con- 
tract after  she  had  violated  it  by  prosecuting  defendant, 
she  could  not  insist  that  the  contract  is  divisible, 
and  that  she  should  recover  to  the  extent  to  which  her 
other  promises  constituted  a  part  of  the  consideration. 
It  will  not  be  claimed  that  she  could  recover.  It  could 
not  be  determined  just  what  sum  ^defendant  ought 
to  recover  against  plaintiff's  claim  to  recover  for  his 
breach  of  the  contract.  Indeed,  it  would  appear  that  the 
agreement  protecting  defendant  from  criminal  prose- 
cution constituted  the  main  weight  of  the  consideration 
upon  which  he  agreed  to  pay  plaintiff  money  and  con- 
vey to  her  land.  These  views  lead  us  to  the  conclusion 
that  the  rulings  of  the  court  below  upon  the  instructions 
above  set  out  are  correct. 

I V.  The  eleventh  and  twelfth  instructions  asked  and 
refused  we  think  do  not  correctly  state  the  facts  upon 
which  they  are  based.  It  does  not  follow  that  the  only 
act  discussed  when  the  contract  was  executed,  if  lawful, 
would  make  valid  the  contract  obligating  the  parties  to 
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do  an  unlawful  thing.  Nor  does  the  evidence  show  that 
the  *'act  at  Plattsmouth"  was  not  a  crime. 

V.  Certain  instructions,  given,  hold  that,  if  plaintiff 
voluntarily  yielded  to  defendant's  desires,  she  cannot 
2.  seductiow:      recover.    Counsel  for  defendant    complain 

JobmteSJn:  of  this  rule.  We  think  it  is  favorable  to 
inBtraotion.  defendant,  and,  if  erroneous  at  all,  the  error 
is  to  his  advantage.  If  plaintiff's  will  had  been  over- 
come by  defendant's  importunity,  flattery,  professions 
of  love  and  the  like,  so  that  she  voluntarily  submit- 
ted, it  would  hardly  be  claimed  that  she  could  not 
recover.  Counsel  think  the  rule  should  have  been  stated 
in  this  language:  "If  he  accomplished  his  purpose  by 
any  importunity,  without  deception,  plaintiff  cannot 
recover.'*  But  this  statement  implies  the  thought  that 
her  will  was  overcome  by  importunities.  It  scarcely 
differs  from  the  thought  of  the  instruction. 

VI.  It  is  strenuously  urged  that  the  court  below 
erred  in  refusing  to  set  aside  the  verdict,  which  was  for 
3  .  sixty-seven  hundred  and  fifty  dollars,  on  the 

leSwotT*       ground  that  it  is  excessive.     It  is  not  to  be 
appeal  denied  that  it  is  large,  but  we  are  unable  to 

say  that  it  is  beyond  the  limit  demanded  by  justice,  and 
indicates,  by  its  excess,  passion  and  prejudice  on  the  part 
of  the  jury.  It  was  the  province  of  the  jury  to  assess 
the  damage.  We  are  unable  to  say  that  any  smaller 
sum  would  be  nearer  the  actual  compensation  which 
should  be  awarded  to  plaintiff. 

VII.  After  plaintiff  had  often  submitted  to  def end- 
ant' s  desires,  she  determined,  as  she  testifies,  to  break 

off  her  relations  with  him,  and  reform.  To 
^  e^enoe  accomplish  this  end,  she  went  to  Kansas, 
totto™te8.  and  remained  for  eight  months.  After  her 
return  defendant  resumed  his  intimacy  with 
her,  and  she  again  submitted  to  his  desires.  Defendant 
objected  to  evidence  showing  the  relations  of  the  parties 
and  other  matters  connected  with  them  before  she  went 
to  Kansas.  We  think  it  was  rightly  admitted.  It  dis- 
closed the  relations  between  the  parties,  the  extent  of 
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the  control  which  defendant  had  acquired  over  plain- 
tiff, and  the  manner  in  which  he  acquired  it, — ^matters 
proper  to  be  considered  in  determining  plaintiff's  right 
to  recover. 

VIII.  Plaintiff  was  permitted  to  give  evidence  as  to 
the  time  when  she  became  pregnant.    It  is  insisted  that  it 

was  not  competent.    We  think  that  it  tends 

**  e^ence :       *^  disclose  the  relations  of  the  parties  and 

pregiuuaoy.      '^^^  results  of  the  alleged  seduction.     It  was 

surely  competent  to  show  that  plaintiff  did 
become  pregnant.  *If  so,  it  is  proper  to  show  when 
it  occurred.  The  foregoing  discussion  disposes  of  the 
questions  of  the  case,  so  far  as  they  are  discussed  by 
counsel    The  judgment  of  the  district  court  is 

Apfibmeb. 
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Foroible  Detention  of  Real  Estate :  notice  necessaby  to  action. 
An  action  of  forcible  entry  and  detainer  may  be  maintained  against 
a  tenant  holding  over  after  the  termination  of  his  lease,  though  the 
notice  to  quit,  required  by  section  8614  of  the  Code,  is  given  before 
the  lease  has  expired.  (Compare  McLain  v.  Calkins,  ante, 
p.  468.) 

Appeal  from  Fremont  District  Court. — Hon.    A.   B. 

Thornell,  Judge. 

Filed,  May  22,  1889. 

S.  HolmieSy  for  appellant. 

Hammond  &  Campbell  and  TTm.  Eaton^  tor 
appellee. 

Given,  C.  J. — This  is  an  action  for  forcible  deten- 
tion of  a  certain  eighty  acres  of  land.  It  is  admitted 
that  the  defendant  had  the  right  to  possession  up  to 
March  1,  1888.  February  24,  1888,  he  was  served  with 
notice  to  quit  "on  or  before  the  first  day  of  March,  1888.'' 
The  defendant  having  failed  to  quit  on  or  before  March 
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first,  this  action  was  brought  before  a  justice  of  the 
peace,  March  6,  1888,  and  appealed  to  the  district  court. 
On  the  trial  in  the  district  court,  the  court  directed  the 
jury  to  return  a  verdict  for  the  defendant,  "for  the 
reason  that  it  was  not  shown  by  the  evidence  that  any 
notice  to  quit  the  premises  in  question  was  served  upon 
the  defendant  after  the  termination  of  the  tenancy,  on 
the  first  day  of  March,  1888,  and  three  days  before  the 
commencement  of  suit,  on  March  6,  1888,"  to  which  the 
plaintiflE  excepted.  This  precise  question  was  ruled 
upon  at  the  present  term  in  McLain  v.  Calkins^  ante^  p. 
468,  wherein  we  held  that  the  notice  to  quit  required  by 
section  3614,  Code,  may  be  given  before  the  expiration 
of  the  term.    The  action  of  the  district  court  must  be 

Revebsbd 


Geay  et  al.  v.  Wolp. 

1.  Original  Notice :  sufficiency:  amount  claimbd.  The  original 
notice  in  this  cafle,  following  the  language  of  the  note  sued  on, 
notified  defendant  that  plaintiffs'  petition  would  be  on  file  claiming 
of  him  <*  one  hundred  and  seventy-nine  and  thirty  one-hundredthst 
with  ten  per  cent,  interest"  from  the  date  of  the  note,  — the  word 
'*  dollars "  being  evidently  intended,  but  omitted.  Held  that  it 
was  not  a  case  of  no  notice,  but  of  irregular  notice  only,  and  that 
a  judgment  for  so  many  dollars  was  not  void.  (Compare  Wood- 
bury V.  Maguire,  42  Iowa,  889,  and  Bunce  v,  Bunce,  59  Iowa,  583.) 

2.  :  :  SIGNATURE  OF  OFFICER.  The  return  of  the  orig- 
inal in  this  case  showed  personal  service  and  was  signed  thus : 
••By  J.  R.  Myers,  Deputy.  J.  W.  Workman,  Sheriff."  Held  to 
be  good,  as  showing  service  by  Myers,  as  deputy  of  Workman, 
sheriff. 

8.  Appeal :  errors  whioh  should  be  oorrectted  below.  Mere 
defects  in  an  original  notice  properly  served  should  be  corrected 
by  motion  of  the  defendant  in  the  court  below,  and  do  not  warrant 
the  defendant  in  making  default  and  then  appealing  to  this  court. 
(See  Ck>de,  sec.  8168.) 

Appeal  from  Wapello  District  Court — Hon.  Chablss 

D.  Leggett,  Judge. 

Filed,  May  22,  1889. 
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The  facts  appear  in  the  opinion. 

E.  L.  Burton  and  W.  H.  Q.  Jaques^  for  appellant. 

ChaTribers^  McEVroy  tSk  Roberts  and  W.  8.  Uoen^ 
for  appellees. 

Given,  C.  J.— On  November  30,  1887,  the  plaintiffs 
filed  their  petition,  setting  torth  as  their  cause  of  action 
that  about  September  4,  1871,  defendant  executed  to 
them  his  promissory  note  as  follows :  "Ottumwa,  Iowa, 
Sept  4,  1881.  One  day  after  date,  for  value  received,  I 
promise  to  pay  Gray,  Baker  &  Madison  one  hundred 
and  seventy- nine  and  thirty  one-hundredths,  with  ten 
per  cent,  interest  per  annum.  Joseph  Wolf."  An 
original  notice  was  issued  and  personally  served  on  the 
defendant,  notifying  him  that  the  petition  of  the  plain- 
tiffs would  be  filed,  "claiming  of  yOu  one  hundred  and 
seventy-nine  and  thirty  one-hundredths,  with  ten  per 
cent,  interest  per  annum  from  Sept.  4, 1871."  The  return 
showing  personal  service  is  signed:  **By  J.  R.  Myers, 
Deputy,  J.  W.  Workman,  Sheriff."  The  defendant  fail- 
ing to  appear,  default  and  judgment  were  entered  against 
him  "  upon  the  note  sued  upon  in  the  sum  of  $472.68." 
Without  further  proceedings  in  the  district  court,  the 
defendant  on  the  fourteenth  day  of  July,  1888,  served  a 
notice  of  appeal  on  the  plaintiffs'  attorney  and  the  clerk 
of  the  district  court,  and  secured  the  clerk's  fees  for 
transcript.  It  is  claimed  on  behalf  of  appellant  that 
there  was  no  sufficient  original  notice,  in  that  it  did  not 
state  that  the  plaintiff  claimed  any  sum  in  money  of 
defendant  or  any  cause  of  action,  and  that  the  return 
showed  no  legal  service.  Appellee  moves  to  dismiss  the 
appeal  on  the  ground  that  appellant  made  no  motion  in 
the  court  below  to  correct  the  irregularities  he  assigns 
as  errors,  as  required  by  section  3168  of  the  Code.  Said 
section  provides  that  **  a  judgment  or  order  shall  not  be 
reversed  for  an  error  which  can  be  corrected  on  motion 
in  an  inferior  court  until  such  motion  has  been  made 
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there  and  overruled."  The  notice,  following  the  lan- 
guage of  the  note  sued  upon,  omits  the  word  "dollars;" 
but  from  the  words  used  there  was  no  room  for  question 
but  that  the  plaintiff  sued  to  recover  $179.30  in  money. 
The  notice  does  not  state  the  cause  or  grounds  of  this 
claim  for  $179.30.  In  Dougherty  2>.  McManus^  36  Iowa, 
657,  .where  the  same  defect  existed  in  the  notice,  and 
judgment  had  been  rendered  thereon,  this  court  says : 
''  It  by  no  means  follows  that  his  judgment  is  void,  and, 
as  such,  may  be  collaterally  assailed.  It  is  not  a  case  of 
no  notice.  The  most  that  can  be  said  is  that  it  is  a  case  of 
defective  notice."  See,  also,  Woodbury  v.  Maguire^  42 
Iowa,  339;  Bunce  v.  Bunce^  69  Iowa,  633.  Personal  ser- 
vice of  the  original  notice  was  made  "  by  J.  R.  Myers, 
Deputy.  J.  W.  Workman,  Sheriff."  This  was  a  service 
by  Myers  as  deputy  of  Workman,  sheriff.  The  original 
notice  being  at  most  but  a  defective  ncttice,  and  having 
been  properly  served,  the  defendant  should  have 
appeared  in  the  court  below  to  correct  the  errors  now 
complained  of.  Pratt  7).  Stage  Co.^  27  Iowa,  363.  The 
case  is  clearly  within  the  provisions  of  section  3168, 
Code,  and  the  judgment  of  the  district  court  will  be 

Affirmed. 

Brannum  v.  O'Connor. 

w  5^  1.  Instructions:  evidencb  to  warrant.  Action  on  a  note 
alleged  to  have  been  given  to  plaintijff  to  induce  him  to  live  with 
his  wife,  notwithstanding  the  fact  that  she  was,  without  his  knowl- 
edge, pregnant  hj  another  man  at  the  time  of  marriage.  The  court 
instructed  the  jury  as  to  their  duty  in  case  they  found  that  the 
note  was  given  by  defendant  *'by  reason  of  the  woman  having 
been  brought  up  in  his  family.*'  It  was  objected  that  there  was  no 
evidence  warranting  the  instruction;  but  hdd  that,  while  there 
was  no  direct  evidence  that  the  note  was  given  for  that  reason, 
there  was  evidence  (see  opinion)  from  which  the  jury  might  rea- 
sonably infer  that  such  reason  was  not  without  weight  in  inducing 
defendant  to  make  the  note,  and  that  therefore  the  Instruction  was 
not  erroneous  on  the  ground  urged. 

2.  Promissory  Note:  consideration.  A  man,  who  innocently 
marries  a  woman  found  to  be  pregnant  at  the  time  of  marriage  by 
another  man,  is  not  bound  to  live  with  her  (Code,  sec.  2224),  nor  to 
support  the  child;  and  an  agreement  to  do  these  things  is  a  good 
and  valid  consideration  for  a  note  given  him  on  account  thereof. 
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8.  Practice :  abgumsnt  to  juby  :  beading  motion  fob  oontinxjancb. 
An  afiBidavit  for  a  continuance,  when  duly  filed,  is  a  part  of  the 
record  in  the  case  in  which  it  is  so  filed,  and  it  may  be  read  to  the 
jury  and  commented  upon  by  counsel  in  argument  ( Hannera  v, 
McClelland,  l^Jow&f  828;  Cross  v.  Oarrett,  85  Iowa,  486);  and  it 
may  be  so  read  and  commented  upon,  although  filed  in  another  but 
cognate  case  in  the  same  court,  when  the  understanding  is  that  it 
shall  be  treated  as  applying  to  both  cases,  and  it  is  so  treated 


Appeal  from   Mills    District    Court. — Hon.    C.    F. 

LooFBOUBOW,  Judge. 

Filed,  May  22,  1889. 

Plaintiff  seeks  to  recover  the  amonnt  of  a  prom- 
issory note.  Defendant  alleges  that  it  was  made  under 
duress,  without  consideration,  and  for  an  illegal  consid- 
eration, and  also  pleads  counter-claims.  There  was 
a  verdict  and  judgment  for  plaintiff.  The  defendant 
appeals. 

A.  R.  Anderson  and  Stone  &  Oillilland^  for  appel- 
lant. 

JaSi  McCdbe  and  S.  McPherson^  for  appellee 

EoBiNSON,  J. — Plaintiff  was  married  to  a  foster- 
daughter  of  defendant  on  the  tenth  day  of  October,  1886, 
and  on  the  twenty-seventh  day  of  March,  1887,  she  gave 
birth  to  a  child.  Plaintiff  claims,  and  the  evidence  on 
his  part  tends  to  show,  that  defendant  was  the  father  of 
the  child.  Plaintiff  first  discovered  that  his  wife  was 
pregnant  on  the  twenty-second  day  of  December,  1886, 
and  the  note  in  suit  was  given  to  him  by  defendant  on 
the  thirty-first  day  of  the  same  month.  It  is  for  fifteen 
hundred  dollars,  payable  eight  days  after  its  date,  with 
interest  at  ten  per  cent,  after  maturity.  Another  note 
for  five  hundred  dollars  was  also  given  by  defendant  to 
plaintiff  on  the  same  day.  Plaintiff  claims .  that  they 
were  given  in  consideration  of  his  promise  to  continue  to 


634  SUPREME  COURT  OP  IOWA, 

Brannum  v.  O'Connor. 

live  with  his  wife,  and  to  maintain  the  child.  Defend- 
ant claims  that  they  were  given  because  of  threats  made 
by  plaintiff  to  prosecute  him  criminally,  and  to  take  his 
life,  and  in  consequence  of  an  undue  influence  exercised 
over  him  by  plaintiff.  The  counter-claims  of  defendant 
are  based  upon  alleged  slanders  uttered  by  plaintiff,  and 
upon  an  alleged  assault  and  battery.  The  jury  allowed 
defendant  $617.60  on  his  counter-claims  and  returned  a 
verdict  for  the  amount  due  on  the  note  after  deducting 
the  sum  allowed  defendant. 

I.    The  court  charged  the  jury  as  follows :  "If  you 
believe  the  facts  to  be  that  plaintiff's  wife  was  pregnant 

by  some  person  other  than  plaintiff  at  the 

1     iNSTBtrCTIONSS         v  a  a 

evidence  to  '  time  whcu  he  married  her,  and  that  he  was 

VV4S  V^B^^V^^ 

ignorant  of  this  fact  at  the  time  of  the 
marriage,  and  that  the  defendant,  either  by  reason  of  the 
woman  having  been  brought  up  in  his  family,  or  by 
reason  of  his  being  the  father  of  her  child,  was  desirous 
that  plaintiff  should  condone  the  said  offense,  and  retain 
the  woman  as  hij3  wife,  and  maintain  and  provide  for  the 
child  as  his  own,  and  the  note  in  suit  was  made  by 
defendant  in  pursuance  of  an  agreement  between  plain- 
tiff and  defendant  to  the  effect  that  plaii^tiff  should 
retain  the  woman  as  his  wife  notwithstanding  such  preg- 
nancy, and  should  maintain  and  provide  for  her  child 
as  his  own,  and  that  defendant  should  give  to  plaintiff 
the  note  in  suit,  this  state  of  facts  would  show  a  good 
and  legal  consideration  on  plaintiff's  part  for  the  execu- 
tion of  the  said  note."  It  is  contended  by  appellant 
that  there  is  no  evidence  that  he  signed  the  note  in  suit 
**  by  reason  of  the  woman  having  been  brought  up  in  his 
family,"  and  therefore  that  the  portion  of  the  charge 
quoted  is  erroneous.  No  one  testified  in  terms  that  the 
note  was  signed  for  the  reason  stated,  but  direct  testi- 
mony to  that  effect  was  not  necessary,  if  there  was  evi- 
dence which  tended  to  show  that  it  was  in  fact  signed 
for  a  reason  substantially  as  charged.  A  priest  who  had 
been  consulted  by  plaintiff  during  the  negotiations  wrote 
a  letter  to  defendant,  which  he  offered  in  evidence,  urg- 
ing him  to  settle  with  plaintiff,  and  giving  as  one  of 
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■   _    _  • 

several  reasons  for  his  doing  so  that,  as  the  woman  had 
been  adopted  by  him,  the  matter  was  on  that  account 
more  terrible  and  scandalous,  and  for  the  sake  of  his 
relationship,  and  for  other  reasons,  it  should  be  settled, 
and  not  made  public.  There  was  evidence  which  tended 
in  some  degree  to  show  that  the  reasons  given  by  the 
priest  as  aforesaid  were  not  without  weight  in  bringing 
about  a  settlement  between  the  parties.  The  facts  of 
the  case  were  such  that  the  charge  was  not  inappli- 
cable, and  we  think  there  was  no  error  on  the  ground 
that  the  evidence  di3  not  warrant  it. 

II.     It  is  insisted  by  appellant  that  the  note  is  not 
supported  by  a  suflScient  and  valid  consideration,  and 

that  the  law  in  that  regard  was  not  correctly 
note :  coiSfd'  Stated  in  the  paragraph  quoted.  We  are  of 
the  opinion,  however,  that  the  charge  is  not 
vulnerable  to  the  objection  made.  The  plaintiff  was 
under  no  legal  obligation  to  live  with  his  wife  under  the 
facts  disclosed  by  the  evidence.  Code,  sec.  2224.  He 
could  not  be  compelled  to  maintain  her  child  by  another 
man.  Therefore  his  agreement  to  do  these  things  was  a 
sufficient  consideration  for  the  note.  It  is  said  that  the 
act  and  condition  of  the  wife  were  condoned  by  the  hus- 
band before  the  note  was  given,  and  therefore  that  it 
was  without  consideration;  but  appellant  has  not  called 
our  attention  to  any  evidence  which  shows  a  condona- 
tion, and  we  are  of  the  opinion  that  it  has  not  been 
established.  Moreover,  the  question  of  condonation 
does  not  seem  to  have  been  raised  in  the  court  below. 

III..    Appellant  complains  of  the  action  of  the  dis- 
trict court  in  permitting  counsel  for  plaintiff  to  read  to 

the  jury  an  affidavit  for  a  continuance  made 
pgument'tp  by  defendant,  and  to  comment  thereon.  It 
motion  for      has  been  held  that  such  an  affidavit,  when 

oontinnano6. 

duly  filed,  is  a  part  of  the  record  of  the  case 
in  which  it  was  so  filed,  and  that  it  may  be  read  to  the 
jury,  and  commented  upon  by  counsel  in  argument. 
Hanners  v.  McClelland^  74  Iowa,  323  Cross  v.  Garrett^ 
85  Iowa,  486.  It  is  claimed  by  appellant  that  the  affida- 
vit in  question  was  not  filed  in  this  case,  and  therefore 


77    636 
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that  it  was  Dot  proper  to  read  and  comment  upon  it.  The 
fact  appears  to  be  that  the  affidavit  was  filed  at  a  previ- 
ous term  of  court  in  a  case  entitled  Mary  Brannum  v. 
Thomas  O'  Connor,  with  the  understanding  that  it  should 
be  treated  as  applying  to  this  case,  which  was  then 
pending  in  the  same  court,  and  that  it  was  so  treated. 
Appellant,  in  his  motion  for  a  new  trial,  states  that  it 
was  filed  in  this  cause.  Under  these  circumstances  we 
think  the  affidavit  was  properly  treated,  as  a  part  of 
the  record  of  this  case  for  the  purpose  stated.  The 
judgment  of  the  district  court  appears  to  be  correct,  and 
is  therefore  Affibmed. 


The  Green  Bay  Lumbeb  Company  v.  Ieeland  ei  ux. 

Occupying  Claimant :  belief  in  equity.  Defendant  built  a  house 
on  lots  owned  by  another,  with  the  understanding  that  a  contract 
of  sale  to  defendant  might  be  completed,  which  was  never  done, 
and  the  owner  of  the  lots  sold  them  to  H.  for  the  value  of  the  lots 
without  the  house,  and  H.  sold  to  plaintiff  for  a  still  smaller  sum, 
—defendant  aU  the  time  being  in  possession,  and  H.  and  plaintiff 
both  purchasing  with  full  knowledge  of  the  facts.  In  this  action 
to  quiet  title  in  plaintiff,  held — 

(1)  That  the  title  of  the  lots  should  be  qmeted  in  it,  but  that 
defendant  should  have  leave  to  move  the  house  within 
thirty  days. 

(2)  That  equity  had  power  to  grant  full  relief,  and  that  the  law 
for  the  benefit  of  occupying  claimants  did  not  furnish  the 
only  remedy  for  defendant. 

Appeal  from    Ida   District  Court.—'H.ON.  J.   H. 

Macomber,  Judge. 

Filed,  May  23,  1889. 

Action  to  quiet  the  title  of  certain  lots  in  Ida 
Grove.  There  was  a  judgment  for  the  plaintiff,  and 
defendants  appeal. 
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J.  C.  Walter  and  L,  A.  Berry ^  for  appellants. 

Warren  <fe  Buchanan  and  O.  W.  Rollins^  for 
appellee. 

Granger,  J.— The  defendant  Silas  Ireland  built  on 
the  premises  in  question  a  house  and  made  other 
improvements,  under  claim  of  purchase  thereof  by  oral 
contract  with  the  Blair  Town  Lot  and  Land  Company. 
Afterwards  the  Town  Lot  and  Land  Company  sold  the 
lots  by  contract  to  one  Hoyt,  who  assigned  the  contract 
to  the  plaintiff  company.  The  principal  point  in  con- 
troversy is  as  to  the  title  or  right  of  the  defendant 
Silas  Ireland  to  occupy  the  premises.  The  contract 
under  which  Ireland  took  possession  of  the  lots  is 
involved  in  much  doubt  as  to  time  of  payments  and 
some  other  particulars,  and  we  think  it  unnecessary  to 
make  definite  findings  in  that  respect.  It  is,  indeed, 
doubtful  if  there  was  any  definite  understanding. 
From  the  testimony  we  feel  satisfied  that  Ireland  built 
there  expecting  to  pay  for  and  own  the  lots,  and,  after 
he  was  in  possession,  the  Town  Lot  and  Land  Company, 
by  its  agent,  knew  of  this  possession,  and  hoped  for  a 
completion  of  the  contract  of  sale  by  payment  of  a  part 
of  the  purchase  price.  After  Ireland  was  in  possession 
and  making  the  improvements,  there  was  talk  of 
making  the  payment.  It  was  not  the  understanding 
that  it  was  to  be  a  sale  without  a  cash  payment,  and  no 
such  payment  was  made.  We  think  there  never  was  a 
sale.  In  fact  it  is  scarcely  urged  in  argument  that 
there  was  a  completed  contract  between  the  Town  Lot 
and  Land  Company  and  the  defendants ;  appellants' 
contention  being  apparently  with  regard  to  the  house  as 
distinct  from  land.  Without  reviewing  the  testimony, 
we  will  state  our  conclusions,  that  as  to  the  lots  the 
appellee  is  the  owner,  and  the  title  thereto  is  quieted 
in  it.  The  house  was  built  on  the  land  with  an  under- 
standing that  a  contract  of  sale  might  be  completed, 
and  the  Town  Lot  and  Land  Company,  in  selling  the  lot 
in  question,   sold  it  for  the  value  of  the  lot  alone, 
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regardless  of  the  house,  from  which  we  infer  that  the 
Town  Lot  and  Land  Company  never  designed  to  claim 
or  sell  the  house.  Hoy  t,  as  well  as  the  plaintiff,  bought 
with  full  knowledge  of  the  facts,  and  with  the  defendant 
residing  on  the  premises.  Hoyt  gave  seventy-five  dol- 
lars for  the  lot  and  the  plaintiff  fifty  dollars.  The 
plainest  principles  of  equity  forbid  such  a  sacrifice  on 
the  part  of  the  defendant.  He  should  be  permitted 
to  remove  the  house  from  the  lot  within  a  reasonable 
time,  thereby  giving  to  each  party  his  rightful  i)osses- 
sions.  The  claim  that  the  defendants'  only  remedy  for 
the  house  is  by  proceeding  under  the  law  for  the  benefit 
of  occupying  claimants  is  not  correct.  Equity  has 
power  to  give  full  relief.  The  judgment  below  is  so 
far  modified  as  to  allow  the  defendant  to  remove  the 
house  from  the  premises  within  thirty  days ;  the  costs  of 
the  appeal  to  be  paid  by  the  appellee. 

Modified  and  Affibmsd. 


Bntdeb  y.  Fosteb  et  al. 

^77    6381 
i  92    1241 

^  jggi^       t.    Ck>iintleB :  unlawful  ezfbnditubb  of  money  :  bight  of  AonoN 
106^  jtrrj  TO  BNJonr.    A  tax-payer  may  maintain  an  action  in  his  own  name 

77  ^1  to  prevent  unlawful  acts  by  public  officers,  which  would  increase 

— yy  g3g  the  amount  of  taxes  he  is  required  to  pay,  or  diminish  a  fund  to 

ei88  713  which  he  has  contributed.    (See  opinion  for  citations.)    Accord- 

ingly, held  that  an  action  may  be  maintained  by  a  tax-payer  to 
prevent  the  county  officers  from  paying  out  money  on  a  contract 
for  the  erection  of  a  bridge  which  the  county  had  no  legal  authority 
to  erect. 

2. :  FOWEBS  OF  BUFEBVISOBS  :  BBIDOBS  OTEB  NAYIGABLB  UlKBS. 

Boards  of  supervisors  have  no  power  to  construct  bridges  over  nav- 
igable lakes,  no  such  power  having  been  conferred  by  statute  upon 
them;  consequently  county  funds  cannot  be  appropriated  to  the 
payment  of  claims  arising  from  the  construction  of  such  a  bridge 
under  contract  with  the  county;  and  the  fact  that  the  bridge  is 
furnished  with  a  draw  to  admit  the  passage  of  boats  makes  no  dif- 
ference. (See  opinion  for  discussion  of  the  point  on  principle  and 
authority  by  Robinson,  J.) 
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Appeal  from  Dickinson  District  Court. — HoK.  Geoegb 

H.  Gabk,  Jndge. 

Piled,  May  23,  1889. 

Action  in  eqility  to  enjoin  defendants  from  audit- 
ing, allowing  or  paying  claims  for  the  building  of  a 
bridge  across  a  navigable  lake.  A  demurrer  to  the 
petition  was  overruled,  and,  defendants  refusing  to 
further  plead,  a  decree  was  rendered  in  favor  of  plaintiff 
as  prayed.     The  defendants  appeal. 

Soper  &  Allen,  for  appellants. 

Parker  <fe  Richardson,  for  appellee. 

Robinson,  J. — Plaintiff  is  a  resident  and  tax-payer 
of  Dickinson  county,  and  defendants  are  the  said  county, 
its  auditor,  treasurer,  the  members  of  its  board  of  super- 
visors, and  the  person  who  contracted  to  build  the 
bridge  in  controversy.  The  contractor  did  not  appear 
in  the  district  court,  and  the  cause  was  there  continued, 
as  to  him,  for  service.  He  is  not  therefore  a  party  to 
this  appeal.  On  the  nineteenth  day  of  June,  1888,  the 
board  of  supervisors  of  Dickinson  county  ordered  the 
construction  of  a  public  bridge  across  a  navigable  body 
of  water  known  as  *'East  Okoboji  lake,"  and  on  the 
first  day  of  the  next  August  entered  into  a  contract  for 
the  building  of  the  bridge  for  the  price  of  forty-nine 
hundred  dollars.  The  contract  required  the  bridge  to 
be  eleven  hundred  feet  long  and  sixteen  feet  wide;  to  be 
constructed  with  a  draw,  which  could  be  opened  for 
the  passage  of  boats,  and  which  would  furnish  the  only 
means  for  the  passage  of  boats  through  the  bridge.  A 
highway  has  been  established  on  each  side  of  the  lake  to 
points  which  the  bridge  is  designed  to  connect,  but  no 
highway  has  been  located  where  it  is  proposed  to  build  the 
bridge,  and  no  proceedings  have  been  instituted  for  that 
purpose.  No  special  act  of  congress  or  of  the  general 
assembly  of  the  state  of  Iowa,  giving  authority  to  the 
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board  of  supervisors  of  Dickinson  county  to  construct  a 
bridge  over  the  lake  named  has  ever  been  passed.  It  is 
shown  that,  unless  restrained  by  order  of  court,  the 
funds  of  said  county  will  be  appropriated  and  used  by 
defendants  in  paying  for  the  bridge  in  question. 

L    It  is  claimed  by  appellants  that  plaintiflf  is  not 

entitled  to  maintain  this  action,  for  the  reason  that  he 

1.  coTOTTO :      ^^  ^^  interest  to  subserve  excepting  that 

S?pend?ture     shaied  iu  commou  by  other  tax-payers,  and 

rightofaotion  because  the  state  of  Iowa  alone  has  the  right 

to  enjoin.       ^  object  to  the  building  of  the  bridge  over 

its  navigable  waters.     The  case  of  Bell  v,  Foutch^   21 

Iowa,  132,  is  cited  to  support  the  claim,  but  it  does  not 

decide  the  question  involved  in  this  case,  and  is  not  in 

point.     Plaintiff  does  not  ask  that  the  building  of  the 

bridge  be  enjoined,  but  seeks  to  prevent  the  appropriation 

of  county  funds  for  a  purpose  which  hq  alleges  to  be 

illegal.     It  is  well  settled  that  a  tax-payer  may  maintain 

an  action  in  his  own  name  to  prevent  unlawful  acts  by 

public  officers,  which  would  increase  the    amount    of 

taxes  he  is  required  to  pay,  or  diminish  a  fund  to  which 

he  has  contributed.     2  High,  Inj.,  sec.  1660;  Hospers  v. 

Wyatt^  63  Iowa,  265;  Qornell  College  t?.  Icma  OouTtty^ 

32  Iowa,   520;    Carthan  v,   Lang^   69  Iowa,   384.     In 

our  opinion  the  claim  of  appellants  is  not  well  founded. 

II.     It  is  conceded  by  appellants  "that  the  beds  of 

all  navigable  waters  in  the  western  states  belong  to  the 

5>.  — :  powers    state   whereiu    situated,    and   not    to   the 

Sre'^firiSres    United  States."     See  Oilman  v.  Philadel- 

bie  lakes.        pMa,  3  Wall.  713,  and  cases  therein  cited. 

States  have    power   to    authorize  the  construction  of 

bridges  over  navigable  waters  within  their  limits  until 

congress   intervenes    and    supersedes    their  authority. 

Cardwell  o.  Bridge  Co,,  113  U.  S.  205;  6  Sup.  Ct.  Rep. 

423.    It  is  not  claimed  that  congress  has  ever  assumed 

control  of  the  lake  in    question.     We    are   therefore 

required  to  determine  whether  the  general  assembly  of 

Iowa  has  conferred  upon  boards  of  supervisors  authority 

to  build  bridges  across  the  navigable  lakes  within  the 

state.    Where  not  otherwise  provided  by  statute,  all 
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navigable  waters  of  a  state  are  public  property  for  the 
use  of  all  citizens,  and  cannot  be  obstructed  without 
legislative  sanction.  Commonwealth  ^.  Inhabitants  of 
CharUstovm^  1  Pick.  185,  and  cases  therein  cited ; 
Commissioners  v.  Board  of  Public  WorJcs^  39  Ohio  St., 
684 ;  Gould,  Waters,  sec.  139,  and  notes.  .  Section  303 
of  the  Code  authorizes  boards  of  supervisors  "to  alter, 
vacate  or  discontinue  any  state  or  territorial  highway 
within  their  respective  counties;  to  lay  out,  establish, 
alter  or  discontinue  any  county  highway  heretofore  or 
now  laid  out,  or  hereafter  to  be  laid  out,  through  or 
within  their  respective  counties,  as  may  l)e  provided  by 
law ;  to  provide  for  the  erection  of  all  bridges  which 
may  be  necessary,  and  which  the  public  convenience 
may  require,  within  their  respective  counties,  and  to 
keep  the  same  in  repair."  We  understand  counsel  for 
appellants  to  rely  upon  these  provisions  as  conferring 
upon  boards  of  supervisors  the  authority  in  controversy. 
Section  1001  of  the  Code  provides  that  "bridges  erected 
or  maintained  by  the  public  constitute  parts  of  the  high- 
way, and  must  not  be  less  than  sixteen  feet  in  width." 
It  is  evident  that  such  a  bridge  cannot  be  constructed 
where  a  highway  cannot  be  established.  Before  a  high- 
way can  be  established,  the  right  to  use  the  land  over 
which  it  is  to  pass  must  be  obtained  for  highway  pur- 
poses. If  it  is  not  otherwise  procured,  notice  of  the 
proposed  highway  must  be  served  on  each  owner  or 
occupier  of  land  lying  within  it  or  abutting  thereon,  as 
shown  by  the  transfer  books  in  the  auditor' s  office,  when 
such  owner  resides  in  the  county,  and  it  must  also  be 
published  four  weeks  in  some  newspaper  printed  in 
the  county.  Code,  sec.  936.  Where  such  notice  is  not 
given,  the  highway  cannot  be  established.  State  v. 
WeimeTj  64  Iowa,  244;  State  v.  Anderson^  39  Iowa,  276. 
It  is  well  settled  that  no  action  or  proceeding  can  be 
maintained  against  the  state  without  its  consent. 
Chance  v.  Temple,  1  Iowa,  201.  It  is  not  claimed  that 
the  provisions  in  regard  to  notice,  to  which  we  have 
referred,  have  any  application  to  the  state,  and  no  steps 
have  been  taken  to  acquire  a  right  to  build  the  bridge 
Vol.  77—43 
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in  question  as  against  the  state.  Appellants  rest  their 
case  upon  the  general  statutes  applicable  to  highways 
and  bridges.  It  is  true  that  boards  of  supervisors  have 
power  to  provide  for  the  erection  of  all  bridges  *' which 
may  be  necessary,  and  which  the  public  convenience 
may  require,  within  their  respective  counties,"  but  they 
can  provide  for  the  erection  of  such  bridges  only  in 
public  highways.  They  may  establish  highways  only 
**as  may  be  provided  by  law."  But  the  law  does  not 
authorize  the  establishment  of  a  highway  until  the 
right  to  use  the  land  over  which  it  is  to  pass  for  that 
purpose  has  been  obtained.  In  this  case  the  state  holds 
the  title  to  the  bed  of  the  lake  for  the  use  and  benefit  of 
its  citizens.  It  has  not  by  express  statute  authorized 
any  obstruction  of  such  use.  It  was  said  in  Hickok  v, 
Mine^  23  Ohio  St.  523,  that  ^^  powers  in  derogation  of 
the  rights  of  individuals  or  of  the  public,  conferred  in 
general  terms  upon  corporations  or  public  officers,  must 
be  construed  with  some  degree  of  strictness.  Where 
the  legislature  has  power  to  require  one  public  easement 
to  yield  to  another  more  important,  the  intention  to 
grant  such  power  must  appear  by  express  words  or  by 
necessary  implication.  Such  implication  can  arise  only 
when  requisite  to  the  exercise  of  the  power  expressly 
granted,  and  it  can  be  extended  no  further  than  the 
necessity  of  the  case  requires."  The  rule  thus  expressed 
seems  to  us  to  be  sound,  and  supported  by  decisions  of 
acknowledged  authority  and  value.  Inhabitards  of 
Oharlestown  v.  County  Commissioners^  3  Mete.  202; 
Commonwealth  v.  Coombs^  2  Mass.  492 ;  Inhabitants  of 
Springfield  v.  Railway  Co.^  4  Gush.  71 ;  Attorney  Oen- 
eral  o.  Stevens^  22  Amer.  Dec.  531. 

Chapter  93  of  the  Acts  of  the  Seventh  General 
Assembly  conferred  upon  the  district  courts  power  to 
authorize  the  construction  of  bridges  across  the  navigable 
rivers  of  the  state,  and  gave  to  county  judges  authority 
to  erect  bridges  over  streams  at  points  where  they  were 
not  navigable.  That  chapter  was  incorporated  in  the 
revision  of  1860,  with  the  act  of  the  eighth  general 
assembly,  which  provided  for  boards  of  supervisors, 
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giving  them  the  powers  sjyecified  in  the  portions  of 
section  303  of  the  Code  which  we  have  quoted.  Revis- 
ion, sec.  312.  According  to  the  ordinary  rules  of  con- 
struction, the  revision  of  1860  gave  to  boards  of  super- 
visors no  authority  to  build  bridges  over  streams  at 
places  where  they  were  navigable.  The  Code  of  1873 
dropped  the  provisions  of  the  act  of  1858,  giving  to  the 
district  courts  jurisdiction  to  authorize  bridges  over 
navigable  rivers,  but  enacted  no  substitute  therefor. 
Boards  of  supervisors  were,  however,  authorized  to 
appropriate  towards  the  construction  of  bridges  across 
unnavigable  rivers  on  county  linei?.  Code,  sec.  303,  par. 
24.  They  were  also  authorized  to  grant  licenses  for  the 
erection  of  toll-bridges  across  any  water-course  or  other 
obstruction  which  justifies  the  establishment  of  such 
bridge,  in  the  language  of  section  1214  of  the  revision. 
Code,  sec.  1003.  But  section  1215  of  the  revision, 
which  authorized  the  construction  of  such  bridges  across 
navigable  streams,  seems  to  have  been  dropped.  Boards 
of  supervisors  are  authorized  to  designate  the  locations 
for,  and  any  incorporated  railway  or  bridge  company 
may  construct,  railway  bridges  across  the  Mississippi, 
Missouri  or  Big  Sioux  river,  under  prescribed  regula- 
tions. Code,  sec.  1031.  And  certain  cities  may  construct 
ot  aid  in  the  construction  of  bridges  over  navigable 
boundary  rivers.  Chapters  13  and  98,  Acts  21st 
Gen.  Assem.  Section  1266  of  the  Code  authorizes  rail- 
way corporations  to  construct  and  carry  their  railways 
across,  over  or  under  any  water-course  when  it  may  be 
necessary  in  the  construction  of  the  same.  But  our 
attention  has  not  been  called  to  any  statute  which  in 
terms  or  by  necessary  implication  refers  in  any  manner 
to  the  building  of  bridges  over  navigable  lakes.  The 
navigable  waters  referred  to  in  the  statutes  are  such  as 
are  found  in  **rivers,"  "streams"  and  "water-courses." 
Much  can  be  said  in  favor  of  the  proposition  that  the 
general  assembly  has  reserved  to  itself  absolute  control 
of  all  the  navigable  waters  of  the  state  not  found  in 
boundary  rivers,  but  as  to  that  we  need  not  determine. 
In  our  opinion  it  is  clear  that  the  power  has  not  been 
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delegated  to  boards  of  supervisors  to  constrnct  bridges 
over  the  navigable  lakes.  The  fact  that  the  one  in 
question  viras  to  be  famished  with  a  dravir  for  the  passage 
of  boats  does  not  obviate  the  objection  indicated.  If 
constracted  it  woald  be  an  obstruction,  even  though  not 
impassable.  Since  the  construction  of  the  bridge  is  con- 
trary to  law,  county  funds  cannot  be  appropriated  for 
that  purpose.    The  decree  of  the  district  court  is 

Affirmed. 


Albee  v.  Curtis  &  Morey. 

Mortgage :  Bianr  of  REDEMFnoN  from  foreclosubb  8AI4B :  jttniob 

LIEN-HOLDEE  NOT  MADE  PARTY  :  STATUTE  OF  LIMITATIONS.     Plaintiff 

claims  title  under  a  sheriff 's  deed  upon  the  foreclosure  of  a  mort- 
gage which  fell  due  January  1, 18T7.  On  the  same  day  defendants 
obtained  a  judgment  lien  on  the  land,  but  they  were  not  made 
parties  to  the  foreclosure.  The  deed  under  the  foreclosure  was 
dated  September  19,  1879.  In  1886,  defendants  caused  execution 
to  issue  on  their  judgment,  and  the  land  to  be  sold  thereunder,  and 
they  purchased  it,  taking  a  certificate  of  sale  on  the  eighth  of 
February,  1887.    In  this  action  by  plaintiff  to  quiet  his  title,  held — 

(1)  That  defendants'  only  right  was  to  redeem  from  plaintiff, 
and  that  it  was  necessary  to  exercise  that  right  within  the 
ten  years  following  January  1,  1877,  after  which  their  ju<|g- 
ment  ceased  to  be  a  lien  on  the  land,  under  section  2883  of 
the  Code.  (See  Gower  v,  Winchester^  88  Iowa,  803,  and 
Crawford. V.  Taylor,  42  Iowa,  260.) 

(2)  That  their  time  for  redemption  was  not  extended,  or  their 
rights  in  any  way  enlarged,  by  the  fact  that  the  execution 
issued  upon  their  judgment,  and  under  which  they  pur- 
chased, was  issued  prior  to  January  1, 1887,  the  time  when 
their  lien  expired,  and  their  purchase  of  the  land  thereunder 
after  that  time. 

0 

(8)  That  the  said  limitation  of  ten  years  was  not  prevented  from 
running  against  defendants  by  the  fact  that  diuring  a  portion 
of  the  time  the  persons  who  held  the  title  under  the  fore- 
closure lived  in  another  state;  the  provision  of  th^  general 
statate  of  limitations,  that  it  shall  not  run  during  the  non- 
residence  of  the  debtor,  having  no  application  to  the  dura- 
tion of  a  judgment  lien.  (See  Hendershott  v.  Ping,  24 
Iowa,  184.) 
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Appeal  from  Floyd  District  Court. — ^Hon.  John  B. 

Cleland,  Judge. 

JPiLEB,  May  23,  1889. 

This  is  an  action  in  equity  to  quiet  the  title  to  one 
hundred  and  sixty  acres  of  land  in  Floyd  county.  An 
answer  was  filed  by  the  defendants,  to  which  the  plain- 
tiff demurred.  The  answer  was  amended,  and  an 
amendment  to  the  demurrer  was  filed.  Thereupon  the 
parties  filed  an  agreed  statement  of  facts.  The  demurrer 
to  the  answer  was  sustained,  and  judgment  or  decree 
was  rendered  for  the  plaintiff.    Defendants  appeal. 

E.  L.  Smalley^  for  appellants. 
Rohert  Eggerty  for  appellee. 

RoTHROOK,  J. — The  agreed  statement  of  facts 
appears  to  include  every  question  in  controversy  in  the 
case.  The  stipulation  in  which  the  facts  are  recited  is, 
in  substance,  as  follows :  One  C.  D.  Loper  became  the 
owner  of  the  land  in  controversy  in  1868.  In  1872, 
Loper  mortgaged  the  land  to  one  Skinner,  to  secure 
the  payment  of  fifteen  hundred  dollars,  which  mortgage 
became  due  January  1,  1877.  On  the  twenty-ninth  day 
of  February,  1872,  Skinner  sold  and  assigned  the  mort- 
gage to  one  Henry  A.  Dubois,  who  was  then  and  after- 
wards, until  his  decease,  a  resident  of  the  state  of  New 
York.  On  the  eighteenth  day  of  January,  1877,  Dubois 
commenced  an  action  to  foreclose  the  mortgage.  A 
decree  of  foreclosure  was  afterwards  entered,  and  the 
land  was  sold  upon  foreclosure  to  said  Henry  A.  Dubois, 
and  a  sheriff's  deed  was  executed  to  him  on  the  nine- 
teenth day  of  September,  1879.  Afterwards  said  Dubois 
died.  On  the  tenth  day  of  March,  1880,  the  heirs  of 
Dubois,  all  of  whom  were  non-residents  of  this  state, 
sold  and  conveyed  the  land  to  one  Emma  F.  Kellog;  and 
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on  the  twenty-second  day  of  April,  1885,  said  Emma  F. 
Kellog  conveyed  the  same  to  the  plaintiff,  who  soon 
thereafter  went  into  possession  of  the  premises,  and 
since  the  commencement  of  the  foreclosure  proceedings 
the  plaintiff  and  his  grantors  have  paid  all  taxes  on  the 
land.  On  the  twelfth  day  of  October,  1876,  Curtis, 
Stephenson  &  Morey,  now  Curtis  &  Morey,  recovered  a 
judgment  against  said  Loper  in  an  action  before  a  justice 
of  the  peace  in  Butler  county,  in  this  state.  A  tran- 
script of  this  judgment  was  duly  filed  and  docketed  in 
the  office  of  the  clerk  of  the  circuit  court  of  Butler 
county  on  the  fourteenth  day  of  December,  1876.  On 
the  first  day  of  January,  1877,  a  transcript  of  said  judg- 
ment was  filed  in  the  office  of  the  clerk  of  the  court  in 
Floyd  county.  On  the  thirteenth  day  of  December, 
1886,  an  execution  was  issued  on  said  judgment  from 
the  office  of  the  clerk  of  the  circuit  court  of  Butler 
county  to  the  sheriff  of  Floyd  county;  and  on  said  thir- 
teenth day  of  December  the  sheriff  of  Floyd  county 
levied  said  execution  upon  the  land  in  controversy;  and 
on  the  eighth  day  of  Februaiy,  1887,  said  sherifF  sold 
the  land  in  question  to  Curtis  &  Morey,  the  defendants 
in  this  action,  and  issued  to  them  a  sheriff's  certificate 
of  sale.  The  defendants  were  not  made  parties  to  the 
action  for  the  foreclosure  of  the  mortgage. 

It  must  be  conceded  that  the  title  of  the  plaintiff 
is  complete  and  perfect  unless  the  defendants  have 
a  right  to  redeem  from  the  foreclosure  sale  by 
reason  of  being  the  holders  of  a  junior  judgment 
lien  upon  the  land.  It  is  claimed  that  such  right 
is  barred  by  the  statute  of  limitations.  The  lien 
of  defendants'  judgment  attached  to  the  land  on 
the  first  day  of  January,  1887.  The  mortgage  upon 
which  plaintiff's  title  is  founded  became  due  on  the 
same  day.  The  defendants  had  a  lien  upon  the  land  for 
ten  years  from  the  date  of  the  filing  of  the  transcript  in 
the  clerk's  office  in  Floyd  county.  It  is  provided  by 
section  2882  of  the  Code  that  ^'judgments  in  the 
supreme,  district  or  circuit  court  of  this  state,  are  liens 
upon  the  real  estate  owned  by  the  defendant  at  the  time 
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of  Buoh  rendition,  and  also  upon  all  he  may  subse- 
quently acquire,  for  the  period  of  ten  years  from  the 
date  of  the  judgment." 

It  is  claimed  by  counsel  for  apj)ellants  that,  because 
execution  was  issued  on  the  judgment  before  the  ten 
years'  limitation  expired,  and  the  land  was  afterwards 
sold,  the  lien  of  the  judgment  was  thereby  extended. 
We  do  not  think  this  i)osition  can  be  sustained.  The 
defendants  acquired  no  title  nor  right,  as  against  the 
plaintiflf,  by  reason  of  the  levy  and  sale,  that  they  did 
not  then  possess  by  the  judgment.  The  equity  of 
redemption  of  the  owner  had  been  foreclosed  years 
before,  and  the  only  right  the  defendants  had  was  a 
right  to  redeem  from  the  plaintiff  or  his  grantors,  and 
this  was  based  upon  the  fact  that  defendants  were  not 
made  parties  to  the  decree  of  foreclosure.  They  had  no 
other  right  than  the  right  of  redemption.  They  did  not 
offer  to  redeem  within  ten  years;  and,  for  that  matter, 
they  do  not  now  offer  to  redeem.  Their  rights  are 
measured  by  the  statute  above  cited.  It  is  a  lien  for 
the  period  of  ten  years  from  the  date  of  the  judgment, 
and  as  to  prior  lien-holders  the  right  to  redeem  is  abso- 
lutely barred  in  ten  years.  Oower  v.  Winchester^  33 
Iowa,  303;  Crawford  ^.  Taylor^  42  Iowa,  260. 

It  is  further  claimed  in  behalf  of  appellants  that  the 
ten  years  allowed  for  redemption  is  in  the  nature  of 
a  limit'ation  of  a  right  to  redeem,  and  that  as  Henry  A. 
Dubois,  the  assignee  of  the  mortgage,  who  acquired  the 
title  to  the  land  under  the  foreclosure  sale,  was  a  non- 
resident of  this  state  (as  well  as  his  heirs),  the  time 
during  which  the  title  was  held  by  him  and  his  heirs 
should  be  excluded  in  computing  the  ten  years'  limita- 
tion. In  other  words,  it  is  contended  that  the  statute 
of  limitations,  as  found  in  sections  2529  and  2533  of  the 
Code,  which  provide  that  the  time  during  which  a 
defendant  is  a  non-resident  of  the  state  shall  not  be 
included  in  computing  the  periods  of  limitation  pro- 
vided for  in  that  chapter  of  the  Code,  applies  to  the 
judgment  lien. 

In  our  opinion  this  is  a  mistaken  view  of  the  law 
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applicable  to  judgment  liens.  They  are  created  by 
statute,  and  can  continue  no  longer  than  the  statute 
declares  they  shall  continue,  which  is  ten  years.  They 
expire  and  cease  to  be  liens  at  the  expiration  of  the  time 
fixed,  no  matter  where  the  residence  of  the  parties  in 
interest  or  the  owners  of  the  land  may  be.  It  is  said 
in  Hendershott  V.  Ping^  24  Iowa,  134,  that  '*the  mere 
lapse  of  time  annihilates  the  lien"  of  a  judgment.  It 
would  seriously  affect  titles  of  non-residents  if  it  should 
be  held  that  a  junior  lien  of  this  kind  does  not  expire 
by  limitation,  so  long  as  the  owner  remains  a  non-resi- 
dent. It  appears  to  us  to  be  very  plain  that  the  general 
statute  of  limitations  can  have  no  application  in  a  case 
like  this. '  Affibmeb. 


The  State  ex  rel.   Phillips  v.   The  Fidelity  and 

Casualty  Company. 

1.  Insurance  Company:  doing  unlawful  business:  rbmedt. 
Defendant  is  an  insurance  company  organized  under  the  laws  of 
New  York,  and  is  alleged  in  the  petition  to  have  a  certificate  from 
the  auditor  of  s£ate  authorizing  it  to  do  business  in  Iowa,  but  to  be 
yiolating  the  laws  of  Iowa  by  making  more  than  one  of  certain  kinds 
of  insurance.  Held  that  quo  warranto  was  the  proper  remedy,  under 
section  8845  of  the  Code,  to  test  its  right  to  continue  to  transact  such 
business,  and  not  certiorari  to  review  the  act  of  the  auditor  in  grant- 
ing the  certificate.  (See  opinion  for  statutes  and  cases  cited  and 
considered.) 

a.    :  foreign  company  :  iowa's  bbtauatoby  statute  :  intebt 

PBETATION  AND  ENFORCEMENT.  Section  1154  of  the  Code  provides : 
'<  When  by  the  laws  of  any  other  state  any  •  •  *  prohibitionB 
are  imposed,  or  would  be  imposed,  on  insurance  companies  of  this 
state  doing,  or  that  might  seek  to  do,  business  in  such  other  state, 

*  *  *  so  long  as  such  laws  continue  in  force  the  same  *  *  * 
prohibitions,  of  whatever  kind,  shall  be  imposed  upon  aU  insurance 
companies  of  such   other  state  doing  business  within  this  state, 

*  *  *."  The  defendant  is  an  insurance  company  of  the  state  of 
New  York,  by  the  laws  of  which  state  all  insurance  companies, 
including  those  of  Iowa,  are  prohibited  from  making  more  than 
one  of  several  kinds  of  insurance  in  that  state.  But  the  defendant 
was  doing  business  in  this  state,  and  making  all  of  said  kinds  of 
insurance  here.    Held  that  it  was  violating  the  said  section,  and 
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was  liable  to  be  restrained  in  an  action  of  quo  toarrantOf  without 
alleging  or  showing  that  the  state  of  New  York  had  ever  actually 
enforced  its  law  against  an  Iowa  company  which  was  attempting 
to  Tiolate  it.  The  existence  of  the  law  there  is  sufficient  to  put*its 
prohibitions  in  force  here,  through  the  section  above  quoted.  Nor 
does  it  make  any  differenoe  that  Iowa  companies  are  prohibited  by 
the  laws  of  Iowa  from  making  more  than  one  of  the  said  kinds  of 
insurance  in  Iowa.  The  only  question  is, — does  New  Tork  impose 
prohibitions  on  Iowa  companies?  If  so,  the  same  prohibitions  are 
imposed  in  return  as  against  New  Tork  companies. 

Appeal  from  Polk  District  Court. — Hon.  Josiah 

Given,  Judge. 

Filed,  May  23,  1889. 

The  defendant  company  is  a  corporation  organized 
and  existing  under  the  laws  of  the  state  of  New  York. 
It  has  received  from  the  auditor  of  this  state  a  certificate 
under  the  provision  of  the  law  as  to  insurance  compa- 
nies, and  is  doing  business  in  this  state  in  the  following 
classes  or  lines  of  insurance :  (1)  Against  injury,  dis- 
ablement or  death  of  persons,  resulting  from  traveling, 
or  general  accidents  by  land  or  water;  (2)  the  fidelity  of 
persons  holding  places  of  public  or  private  trust;  (3) 
upon  plate-glass,  against  breakage;  (4)  upon  steam- 
boilers,  against  explosion,  and  against  loss  or  damage  to 
life  or  property  resulting  therefrom.  By  the  law  of  the 
state  of  New  York  insurance  is  classed  in  departments, 
and  the  kinds  above,  specified  are  in  the  second  depart- 
ment, and  the  law  of  that  state  provides  that  no  com- 
pany shall  undertake  to  do  more  than  one  of  the  kinds 
of  insurance  mentioned  in  the  second  department;  and 
it  further  provides  that  no  company  organized  under 
the  laws  of  any  other  state  shall  undertake  to  do  more 
than  one  of  such  kinds  of  insurance  in  the  state  of  New 
York.  The  petition  alleges  that  the  defendant  has  con- 
tinually, since  the  first  day  of  February,  1888,  oifended, 
and  still  offends,  against  the  law  of  this  state  by  making 
more  than  one  of  the  kinds  of  insurance  above  specified; 
and  the  petition  asks  that  the  defendant  be  ousted  and 
excluded  from  doing  any  of  such  kinds  of  insurance. 


660  SUPREME  COURT  OP  IOWA, 

State  ez  reL  Phillips  ▼.  Fidelity  &  Casualty  Co. 

There  was  a  demurrer  to  the  j)etition,  which  was  over- 
ruled, and  a  judgment  entered  that  the  defendant  be 
excluded  from  attempting  to  carry  on  more  than  one 
of  the  kinds  of  insurance;  from  which  judgment  the 
defendant  appeals. 

MitcheU  &  Dudley i  for  appellant. 
Miicy^  Buoeeney  &  Jones,  for  appellee. 

Gbanoeb,  J. — I.  The  first  question  presented  by 
the  demurrer  goes  to  the  jurisdiction  of  the  court,  on 
^  ,  the  ground  that  certiorari,   and  not  giu) 

ta™unSwfut  ^^^^^^^^j  is  ^^^  plaintiff's  remedy.  The 
basinew:  rem-  argument  18  upon  the  theory  that  the  act  of 
the  auditor  in  granting  the  certificate  is 
quasi  judicial,  and  that  this  proceeding,  in  effect,  is  to 
review  his  action.  Without  reference  to  the  i)oint  in 
ajgument  as  to  the  office  of  the  common-law  writ  of  quo 
warranto,  we  think  the  statute  is  conclusive  of  the 
question.  The  writ  of  certiorari  is  permitted  whenever 
specially  authorized  by  law,  and  especially  when  an 
inferior  officer  exercising  judicial  functions  is  alleged  to 
have  exceeded  his  proper  jurisdiction,  or  is  otherwise 
acting  illegally,  when,  in  the  judgment  of  the  superior 
court,  there  is  no  other  plain,  speedy  and  adequate 
remedy.  Code,  sec.  3216.  It  will  be  noticed  that  there 
is  a  plain  limitation  upon  the  use  of  this  writ,  and 
before  granting  it  the  court  must  inquire  if  there  is  any 
other  plain,  speedy  or  adequate  remedy,  and,  if  so,  the 
writ  is  not  available.  It  may  be  said  that  the  auditor 
is  not  alleged  to  have  exceeded  his  jurisdiction,  or  that 
he  has  acted  illegally;  and  he  is  not  a  party  to  this  pro- 
ceeding. The  action  seems  to  proceed  upon  the  theory 
that,  notwithstanding  the  certificate  of  the  auditor,  the 
corporation  is  acting  in  violation  of  law,  in  such  manner 
as  to  forfeit  its  rights  as  a  corporation,  and  that  the 
legislature  has  in  terms  provided  a  remedy  that  seems 
to  be  plain,  speedy  and  adequate.  Chapter  6,  title  20,  of 
the  Code  is  designed  especially  to  "  test  official  and  cor- 
porate rights,"  the  latter  of  which  is  the  very  gist  of 
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this  proceeding.  Section  3345  provides  that  ^'a  civil 
action  by  ordinary  proceeding  may  be  brought  in  the 
name  of  the  state  as  plaintiff  in  the  following  caste : 

*  *  *  (3)  Or  against  any  person  acting  as  a  corpor- 
ation within  this  state,  without  being  authorized  by 
law ;  (4)  or  against  any  corporation  doing  or  omitting 
acts  which  amount  to  a  forfeiture  of  its  rights  and 
privileges  as  a  corporation,  or  exercising  powers  not 
conferred  by  law."  The  allegations  of  the  petition  are 
clearly  within  the  purview  of  the  quoted  provisions  of 
the  statute,  by  averring  that  the  defendant,  by  the  mak- 
ing of  the  several  kinds  of  insurance,  has  been  and  is  still 
offending  against  the  laws  of  the  state.  If  thus  offend- 
ing, it  must  certainly  be  exercising  powers  not  conferred 
by  law.  In  support  of  the  claim  that  certiorari  is  the 
proper  remedy,  we  are  referred  to  the  case  of  Jordan  v. 
Mayne,  36  Iowa,  9.  That  case  arose  under  the  law  pro- 
viding for  townships  voting  aid  to  railroads  in  their  con- 
struction, and  it  is  held  that  certiorari  is  the  proper 
proceeding  to  review  the  proceeding  of  the  board  of  trus- 
tees in  calling  the  election.  The  acts  of  the  board  in 
such  cases  are  judicial,  and  no  appeal  was  provided ; 
hence  a  review  in  such  cases  by  certiorari  is  in  accord 
with  the  very  letter  of  the  law,  there  being  no  other 
plain,  speedy  or  adequate  remedy.  If  there  had  been 
provision  for  an  appeal  in  such  cases,  or  another  remedy 
specified  by  law  that  was  plain,  speedy  and  adequate, 
such  a  holding  would  hardly  have  been.  The  cases  of 
Stubenrauch  v.  Neyeneschj  64  Iowa,  667;  Smith  o. 
Fowellj  66  Iowa,  216 ;  Darling  v.  Boesch,  67  Iowa,  702, 
— and  other  cases  cited,  in  no  mimner  militate  against 
this  view,  but  are  in  accord  with  it. 

II.    The  second  division  of  the  demurrer  is  in  these 

words:     ** Because  the  petition  of   plaintiff  nowhere 

shows  or  alleges  that  any  insurance  com- 

*  company :  pauy,  incorporated  or  organized  under  the 
totory  statute:  laws  of  the  stato  of  lowa,  for  the  transaction 
and  enforce-    of  business  of  iusurauce,   has  ever  sought 

to  do  business  in  the  state   of  New  York, 
and  been  refused  or  precluded  from  doing  business  in 
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said  state  of  New  York."  Referring  to  the  statement 
of  facts,  it  will  be  noticed  that  by  the  laws  of  New 
York  a  corporation  organized  under  the  laws  of  any- 
other  state  is  precluded  from  making  in  that  state  more 
than  one  of  the  kinds  of  insurance  being  made  by 
defendant  in  this  state.  Section  1164,  of  the  Code  of 
Iowa  provides :  "  When  by  the  laws  of  any  other  state 
any  taxes,  fines,  penalties,  licenses,  fees,  deposits  of 
moneys  or  of  securities,  or  other  obligations  or  prohibi- 
tions, are  imposed  or  would  be  imposed  on  insurance 
companies  of  this  state  doing,  or  that  might  seek  to  do, 
business  in  such  other  state,  or  upon  their  agent-s  therein, 
so  long  as  such  laws  continue  in  force,  the  same  obliga- 
tions and  prohibitions,  of  whatever  kind,  shall  be 
imposed  upon  all  insurance  companies  of  such  other 
state  doing  business  within  this  state,  or  upon  their 
agents  here."  The  demurrer  presents  the  question  that 
the  petition  does  not  show  that  any  Iowa  company  has 
ever  sought  to  do  business  in  New  York  and  been 
refused.  We  could  see  no  purpose  in  such  an  allega- 
tion other  than  that  the  people  of  New  York  not  only 
enacted  laws,  but  sought  their  enforcement;  and  we 
think  it  only  fair  to  presume  that  fact  without  the  alle- 
gation, and  it  is  quite  probable  that  as  to  Iowa  com- 
panies the  law  itself  is  a  sufficient  restraint.  But  the 
ground  of  the  demurrer  does  not  reach  a  question  in  the 
case.  It  is  not  the  enforcement  of  the  law  of  New  York 
against  Iowa  companies  that  gave  rise  to  the  ^^retal- 
iatory" law  of  Iowa ;  but  '*  when  by  the  laws  of  another 
state  *  *  *  prohibitions  are  imposed,  or  would  be 
imposed,  upon  insurance  companies  of  this  state  doing, 
or  that  might  seek  to  do,  business  in  such  other  state," 
than  the  law  of  that  state  as  against  Iowa  companies 
exists  in  this  state  against  its  companies.  The  law  of 
New  York  in  terms  prohibits  an  insurance  company 
organized  under  the  laws  of  Iowa  from  making  in  New 
York  more  than  one  of  the  kinds  of  insurance  made  by 
the  defendant  in  this  state,  and  that  law  of  itself  places 
on  the  statute  book  of  Iowa  the  law  that  the  defendant, 
being  an  insurance  company  organized  under  the  lawB 
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of  New  York,  can  make  but* one  of  such  kinds  of 
insurance  in  this  state.  It  is  not  important  nor  necessary 
to  the  existence  of  the  law  here  that  an  Iowa  company 
should  go  to  New  York  to  test  the  sincerity  of  the 
people  in  the  enforcement  of  her  laws;  nor  is  such  a  step 
necessary  to  the  enforcement  of  the  law  in  this  state. 
A  spirit  of  comity  between  the  states  should  induce  a 
belief  that  their  laws  are  made  in  good  faith,  and  for 
observance.  The  sting  of  the  adder  may  be  necessary 
in  some  cases,  to  avoid  encroachments,  but  such  necessity 
is  not  the  result  of  a  law  or  rule  of  action.  See 
Phceni^c  Insurance  Co.  v,  Welchy  29  Kan.  672;  Home 
Insurance  Co.  v.  Swigert^  104  111.  653. 

It  is  urged  in  argument  that  a  company  organized 
in  Iowa  could  only  make  one  of  such  kinds  of  insurance 
here,  because  it  would  be  prohibited  from  doing  more 
by  our  laws,  and  hence  the  laws  of  New  York  would 
not  prevent  it  from  doing  in  that  state  what  it  could  do 
in  this  under  Iowa  law.  But  we  fail  to  see  how  that 
reaches  the  question.  It  is  not  the  question  if  New 
York  does  as  well  by  Iowa  insurance  companies  as  Iowa 
itself  does,  but  does  New  York  deny  privileges  to  Iowa 
companies,  or,  perhaps,  in  better  terms,  does  it  impose 
prohibitions )  If  so,  the  same  prohibitions  are  imposed 
in  return  as  against  New  York  companies.  By  the 
demurrer  the  fact  of  such  prohibitions  is  admitted,  and 
we  think  the  defendant  can  legally  make  but  one  of  the 
kinds  of  insurance  in  this  state.  It  is  not  necessary  to 
consider  the  third  ground  of  the  demurrer,  as  under 
this  holding  the  judgment  of  the  district  court  must  be 

Affirmed. 
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Wbst  v.  The  Chioaqo  and  Nobthwestben  Railway 

Company. 

1.  Bailroads:  feres  fbom  BNamis:  bulb  of  oomtbibutobt  kbo. 
UGBNOB  DOES  NOT  APPLY.  Ixi  an  action  against  a  railroad 
company  for  damages  caused  by  fire  set  out  on  its  right  of  way  by 
an  engine,  the  defendant  cannot  escape  liability  for  its  own 
negligence,  even  though  it  appears  that  the  plaintiff  was  negligent 
also,  and  that  his  negligence. contributed  to  the  loss.  Under  sec- 
tion 1289  of  the  Code,  the  doctrine  of  contributory  negligence  does 
not  apply.  {SmaXi  v,  BaUtoay  Co.,  58  Iowa,  888,  distinguished.) 
This  point  was  affirmed  upon  a  rehearing. 


2. 


8. 


: :  msTBUCnoN  AS  TO  EVIDENCE.   In  such  case  the  court 

instructed :  '*If  you  find  from  the  evidence  that  the  engine  which 
set  out  the  fire  set  out  several  successive  fires  on  the  same  day  and 
same  trip,  this  should  be  regarded  as  evidence  thai  the  engine  was 
not  properly  constructed,  or  in  good  repair,  or  was  improperly 
used."  Held  that  it  was  not  open  to  the  objection  that  it  went  too 
far  in  instructing  as  to  the  effect  of  the  evidence;  nor  to  the  objeo- 
tion  that  it  referred  to  * 'several"  successive  fires, — since  the 
evidence  showed  that  there  were  two  besides  the  one  complained 
of;  nor  to  the  objection  that  the  court  erred  in  singling  out  this 
evidence,  and  thus  giving  it  emphasis,— although  the  practice  of 
so  doing  is  ordinarily  not  to  be  commended. 


: :  OWNERSHIP  OF  BURNED  HAY:   EVIDENCE.    Where  in 

such  action  the  property  burned  was  stacks  of  hay,  and  the  evidence 
was  confiicting  as  to  whether  plaintiff  was  the  sole  owner  of  it ;  it 
was  the  duty  of  the  jury  to  determine  the  confiict  and  render  a 
verdict,  though  there  might  be  some  doubt  about  it;  and  an  instruo* 
tion  that  the  plaintiff  could  not  recover  if  the  evidence  left  that 
question  in  doubt  was  properly  refused. 

4.  iNSTRUonoNs:  refusal:  erbob  without  prejudice.  The  refusal 
to  give  an  instruction,  which  in  a  strained  but  conceivable  view  of 
the  case  ought  to  have  been  given,  is  not  reversible  error.  Hie 
court  may  trust  somewhat  to  the  common  sense  of  the  jurors. 

Appeal  from  Cedar  District  Court 

Filed,  Deoembeb  13,  1887. 

■» 
Action  to  recover  for  dapiages  sustained  by  a  fire 
alleged  to  have  been  set  out  by  the  defendant  in  the 
operation  of  its  road.  There  was  a  trial  to  a  jury,  and 
verdict  and  judgment  were  rendered  for  the  plaintiff. 
The  defendant  appeals. 
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HvJbbard^  OlarJc  &  DawUy^  for  appellant. 

Piatt  &  Oarr  and  Charles  E.  Wheeler^  for  appellee. 

Adams,  C.  J. — I.  The  court  gave  an  instraction  in 
these  words:  "You  will  determine  from  the  evidence 
whether  the  defendant  permitted  such  an  accnmalation 
of  dry  grass  and  weeds  and  other  combustible  matter 
within  its  right  of  way,  exposed  to  ignition  by  their 
engines,  as  would  be  permitted  or  done  by  an  ordinarily 
prudent  man  upon  his  own  premises,  if  exposed  to  the 
same  hazard  from  fire  as  an  accumulation  of  dry  grass 
and  weeds  upon  the  right  of  way  of  the  defendant.  If 
you  find  that  the  defendant  in  this  respect  acted  as  an 
ordinarily  careful  and  prudent  man  would  have  done 
under  the  same  circumstances,  then  it  is  not  in  law 
guilty  of  negligence  in  thus  acting.  But  if  the  evidence 
fully  satisfies  you  that  the  defendant  did  in  fact  permit 
such  an  accumulation  of  combustible  matter,  as  above 
mentioned,  upon  its  right  of  way,  as  would  not  have 
been  permitted  by  an  ordinarily  prudent  man  upon  his 
own  premises,  if  exposed  to  the  same  hazard  from  fire 
escaped  from  an  engine  operated  by  the  defendant 
setting  fire  to  the  accumulated  grass  and  weeds  within 
the  right  of  way  of  the  defendant's  road,  in  consequence 
of  which  the  plaintiff's  property  was  destroyed,  then 
the  defendant  is  liable."  The  defendant  assigns  the 
giving  of  this  instruction  as  error.  It  is  insisted  that 
there  is  no  evidence  that  the  fire  started  in  the  right  of 
way,  and  no  evidence  even  that  there  was  combustible 
material  there.  We  think  that  the  testimony  of  Jasper 
West  and  Rosa  West  tended  to  show  that  the  fire  started 
in  the  right  of  way.  The  former  said:  **When  I  got  there 
it  was  half  way  between  the  track  and  the  fence."  It 
is  true  that  he  said  that  when  he  first  saw  it  he  could 
not  tell  where  it  was;  but  he^  was  not  at  the  right  of  way 
when  he  first  saw  the  fire,  but  afterwards  went  there. 
Now  if  the  fire  caught  in  the  right  of  way,  that  fact  of 
itself  would  be  some  evidence  that  there  was  combust- 
ible material  there. 
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One  other  question  may  be  disposed  of  in  connec- 
tion with  the  instruction  above  set  out,   though  the 

question  is  raised  under  an  instruction  asked 
geajTrom  wi-  by  the  defendant,  and  refused.  The  prop- 
nS^ugSSJe^  erty  burned  consisted  of  stacks  of  hay. 
does  not  ap-  The  plaintiff  had  not  plowed  around  them, 
and  the  defendant  averred  that  he  was 
guilty  of  negligence  in  not  so  doing.  The  evidence  was 
such  that  we  think  that  the  jury  might  have  so  found. 
The  instruction  above  set  out  made  the  defendant  liable, 
if  negligent,  regardless  of  the  question  of  the  plaintiff 's 
negligence.  We  have,  then,  the  question  as  to  whether, 
in  a  case  of  this  kind,  arising  under  the  statute  (Code, 
sec.  1289),  the  defendant  can  escape  liability  for  its  own 
negligence,  if  it  appears  that  the  plaintiff  was  negligent 
also,  and  that  his  negligence  contributed  to  the  loss. 
The  defendant  contends  that  it  can.  It  may  be 
conceded  that,  prior  to  the  statute,  contributory 
negligence  on  the  part  of  the  plaintiff  in  a  case  like 
this  would  defeat  his  recovery.  .  Kesee  «.  Chicago  &  N. 
W.  Ry.  Co. J  30  Iowa,  78.  But  the  statute,  we  think, 
changes  the  rule.  It  is  doubtful,  indeed,  whether  even 
at  common  law  the  preponderance  of  authority  is  not 
against  the  ruling  in  the  case  above  cited ;  but  it  is  not 
material  to  inquire  whether  this  is  so  or  not.  The 
statute,  we  think,  was  designed  to  settle  a  vexed  ques- 
tion upon  which  the  courts  had  been  divided.  The 
language  used  is  clear.  In  construing  the  statute  in  SmaU 
V.  Chicago^  H.  I.  &  P.  My.  Co.^  60  Iowa,  338,  a  minority 
of  the  court  thought  that  the  company  could  not  escape 
liability  in  any  way,  not  even  by  showing  itself  free' 
from  negligence,  and  that  the  loss  was  due  wholly  to 
the  negligence  of  the  plaintiff.  We  are  now  asked  to 
go  an  important  step  further  than  the  majority  went  in 
that  case.  In  our  opinion,  we  should  not  be  justified 
in  doing  so.  It  is  claimed  that  language  was  used  by 
way  of  argument,  in  the  opinion  in  SmaWs  case^  incon- 
sistent with  the  liability  of  the  company  for  setting 
out  fires  where  the  plaintiff  was  guilty  of  contributory 
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negligence;  but  what  was  said  was  said  by  way  of  argu- 
ment against  the  liability  of  the  company,  as  claimed 
by  plaintiff,  where  the  loss  occurred  solely  through  the 
plaintiff's  negligence. 

11.  The  court  gave  an  instruction  in  these  words : 
**If  you  find  from  the  evidence  that  the  engine  which 

set  out  the  fire  in  question  set  out  several 

itrnbtion'as     successivo  fires  ou  the  same  day  and  same 

to  eyidonoo. 

trip,  this  should  be  regarded  as  evidence 
that  the  engine  was  not  properly  constructed  or  in  good 
repair,  or  was  improperly  used.''  The  giving  of  this 
instruction  is  assigned  as  eiTor.  The  defendant  insists 
that  the  court  went  too  far  in  saying  that  the  jury 
should  regard  the  fact  of  setting  out  other  fires  as  neg- 
ligence. It  contends  that  the  rule  is  that  the  jury  are 
at  liberty  to  regard  it  as  evidence.  Its  argument  is  that 
it  was  shown  that  the  season  was  unusually  dry,  and 
that  the  jury  should  have  been  at  liberty  to  attribute 
wholly  to  the  dryness  of  the  season  the  fact  that  other 
fires  were  set  out.  "W  e  have  to  say,  however,  that  we 
do  not  think  that  the  instruction  is  open  to  the  objection 
made.  Whatever  is  admitted  as  evidence  should  be 
regarded  by  the  jury  as  evidence.  This  is  not  incon- 
sistent with  the  fact  that  they  may  regard  it  as  overcome 
or  explained  away  by  other  evidence. 

It  is  further  urged  as  an  objection  to  the  instruction 
that  it  assumes  that  the  jury  might  find  that  there  were 
several  successive  fires  set  out  by  the  engine  on  that 
trip,  whereas  it  is  said  that  there  were  only  two^  and 
that  two  is  not  several.  It  may  be  conceded  that  '*sev- 
eral"  means  more  than  *'two;"  but  we  think  that  the 
evidence  showed  that  there  were  two  besides  the  one 
which  did  the  injury,  and  it  is  claimed  by  the  plaintiff 
that  there  was  evidence  tending  to  show  that  there  were 
more  than  that* 

It  is  further  urged  as  an  objection  to  the  instruction 
that  the  court  had  no  right  to  single  out  this  evidence, 
and  instruct  upon  it,  and  give  it  additional  emphasis 
by  so  doing.  But  we  cannot  reverse  because  the  court 
told  the  jury  that  they  should  regard  as  evidence  what 

Vol.  77—42 
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in  fact  is  evidence,  and  what  the  jury  must  necessarily 
regard  as  such.  The  practice  of  emphasizing  evidence 
by  an  instruction  is  not,  we  think,  as  a  rale  to  be  com- 
mended. Sometimes,  doubtless,  the  court  may  properly 
call  the  attention  of  the  jury  to  evidence  which  is 
obscure  and  might  escape  their  attention.  The  court 
should  exercise  a  wise  discretion  in  this  matter;  and  we 
think  that  this  is  all  that  can  properly  be  said. 

III.  There  was  evidence  tending  to  show  that  the 
plaintiff  was  not  the  sole  owner  of  the  hay  burned.  As 
3 .        applicable  to  this  point  the  defendant  asked 

bwmS'hSy:'  ^^  instruction  as  follows:  '*The  plaintiff 
evidence.  cauuot  recover  in  this  action  for  the  stacks 
burned,  because  the  evidence  does  not  show  definitely 
what  his  interest  in  the  hay  was,  and  verdicts  cannot  be 
based  upon  guess  work,  but  must  have  evidence  to  sus- 
tain them.  If  you  find  that  the  evidence  does  not  show 
what  the  plaintiff '  s  interest  in  the  stacks  was,  but  leaves 
the  same  in  doubt,  then  he  cannot  recover  anything  for 
the  stacks."  The  court  refused  to  so  instruct,  and  the 
defendant  assigns  the  refusal  as  error.  While  there  was 
evidence  tending  to  show  that  the  plaintiff  was  not  the 
sole  owner,  there  was  other  evidence  tending  to  show 
that  he  was.  Now,  it  was  for  the  jury  to  reconcile  this 
evidence  as  best  they  could,  and  render  a  verdict  upon 
it,  notwithstanding  there  might  be  some  doubt  about  it. 
We  think  that  the  instruction  was  properly  refused. 

IV.  The  defendant  asked  an  instruction  in  these 
words:  "The  burden  of  proving  that  the  fire  started  on 
4.  iKeTBuoTioif-:  *^®  defendant's  right  of  way  is  upon  the 

without  pSj'  plaintiff,    and    he    cannot   recover  on  the 
udioe.  ground  that  the  defendant  was  negligent  in 

regard  to  its  right  of  way,  unless  he  affirmatively  shows 
by  a  preponderance  of  the  evidence  that  the  fire  started 
on  said  right  of  way,"  The  court  refused  to  give  this 
instruction,  and  the  defendant  assigns  the  refusal  as 
error.  It  seems  possible,  under  the  evidence,  that  the 
defendant  was  negligent  in  leaving  combustible  material 
on  the  right  of  way,  and  yet  that  the  fire  did  not  originate 
there,  and  that  the  combustible  material  had  nothing  to 


MAT  TERM,  1889.  669 

■West  T.  The  Chicago  &  N.  W.  By.  C!o. 

do  wifh  the  loss.  Bnt  the  danger  that  the  jary  might 
find  the  defendant  liable  in  such  case  by  reason  of  the 
combustible  matter  was  not,  we  think,  such  as  to  render 
it  reversible  error  to  ref  nse  the  instruction.  The  court 
might  trust  somewhat  to  the  common  sense  of  the  jurors. 
We  see  no  error  in  any  of  the  rulings. 

Affibmed. 


Opinion"  on  Rehearing. 

Piled,  Mat  24,  1889. 

Beok,  J. — ^I.  A  rehearing  was  granted  in  this  case 
upon  the  petition  of  defendant.  The  question  upon 
which  we  desired  further  argument  is  whether  the  rule  of 
contributory  negligence  is  applicable  to  cases  wherein 
railroad  companies  are  liable  under  the  statutes  for  fires 
set  out  in  the  operation  of  their  railroads.  Upon  the 
other  questions  in  the  case  we  had  no  doubt,  and  did 
not  order  the  rehearing  to  gain  more  light  upon  them. 
We  need  not  further  discuss  them.  The  foregoing  opin- 
ion is  criticised  for  the  course  of  its  argument,  rather 
than  assailed  because  of  its  conclusions.  What 
is  said  as  to  the  purpose  of  the  statute  ''to  settle  a  vexed 
question  upon  which  the  courts  had  been  divided' '  may 
or  may  not  be  accurate.  But  it  is  very  true  that  the 
statute  was  intended  to  prescribe  a  rule  of  law.  Whether 
there  had  been  contests  as  to  the  prior  rules  recognized 
by  the  courts  will  not  determine  the  construction  of  the 
statute.  The  statute  imposes  an  absolute  liability  upon 
railroad  corporations,  without  regard  to  their  negligence, 
or  the  contributory  negligence  of  the  person  injured. 
This  court  has  no  right  to  interpolate  words  in  the  stat- 
ute which  limit  that  liability  to  cases  wherein  the 
injured  person  does  not  contribute  to  the  injury  by  his 
own  negligence.  Surely,  the  language  of  the  statute, 
without  interpretation,  will  admit  of  no  such  construc- 
tion. But  it  is  said  that  this  court  has  held  in  Small  v. 
Railway  Co.^  60  Iowa,  338,  that  the  railroad  company  is 
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Bot  liable,  if  it  shows  affirmatively  that  it  was  not  gailty 
of  negligence.  It  does  not  follow  that  because  this  court 
has  gone  so  far  it  must  go  still  farther,  and  limit  the 
liability  on  another  ground,  namely,  the  contributory- 
negligence  of  the  person  injured.  There  is  an  obvious 
distinction  between  the  limit  fixed  by  Small  v.  Railway 
Co.  and  the  limit  proposed  in  this  caa^.  In  the  first,  it 
is  a  limit  fixed  by  proof  of  want  of  negligence;  in  the 
other,  it  is  a  limit  fixed  by  proof  of  contributory  neg- 
ligence. It  may  be  well  to  hold  that  one  who  is  not 
negligent  should  not  be  liable;  but  it  is  absurd  to  say 
that  under  this  statutet,  fixing  absolute  liability,  the 
fault  of  the  railroad  company  being  shown  or  being 
presumed,  it  is  not  liable  because  of  the  fault  of  the 
plaintiff.  It  will  be  seen  that,  as  is  said  in  the  forego- 
ing opinion,  we  are  asked  to  take  a  step  far  in  advance 
of  Small  ©.  Railway  Co. 

It  cannot  be  said  that  the  doctrine  of  contributory 
negligence  is  founded  upon  the  rule  that  one  wrong-doer 
cannot  recover  of  another  engaged  with  him  in  the  com- 
mission of  the  wrong  for  injuries  resulting  therefrom. 
It  cannot  be  said  that  defendant  and  plaintiff,  both 
being  negligent,  united  in  the  commission  of  the  wrong. 
The  defendant's  negligence  was  positive, — active.  The 
plaintiff's  was  negative,  and  consisted  in  a  failure  to 
exercise  due  care  to  prevent  injuries  from  defendant's 
negligence.  The  reasons  demanding  the  rule  recognized 
in  Small  v.  Railway  Co.  do  not  demand  that  the  rule 
of  contributory  negligence  be  extended  to  this  case.  In 
our  opinion  the  cases  cited  by  counsel  for  defendant  do 
not  support  his  contention  that  the  doctrine  of  contribu- 
tory negligence  should  be  applied  in  this  case.  We 
adhere  to  the  foregoing  opinion. 

Affirmed. 
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1. 


2. 


8. 


Bailroads:  neghgent  firies'  presumption  of  liability: 
PLEADma  AND  PROOF.  When  an  injury  has  been  occasioned  by 
fire  set  out  in  the  operation  of  a  railroad,  the  presumption  is  that 
the  company  is  guilty  of  negligence  (Code,  sec.  1289;  Small  v.  RaU- 
way  Co.,  50  Iowa,  888);  or,  in  other  words,  that  it  is  liable  for  the 
injury.  Hence,  in  an  action  to  recover  for  such  injury,  it  is  only 
necessary  to  allege  and  prove  the  injury  and  that  it  was  caused  by 
a  fire  so  set  out.  And  an  allegation  of  negligence  in  the  petition  is 
merely  redundant  matter,  and  need  not  be  proved.  (Code,  sec. 
2729.)  And  after  plaintiff  has  so  alleged  and  proved,  it  is  incum- 
bent on  the  defendant  not  only  to  show  want  of  negligence  on  its 
part  in  the  operation  of  its  road,  but  also  in  the  matters  which  were 
the  immediate  cause  of  the  injury, —  as,  for  example,  in  keeping  its 
right  of  way  free  from  dry  grass,  in  which  the  fire  in  this  case 
started. 


: :  CONTRIBUTORY  NBOLiGENOB:  iNBTRUcmoN.    In  an 

action  to  recover  for  an  injury  caused  by  a  fire  set  out  by  a  locomo- 
tive, the  court  instructed  as  follows:  *'lf  plaintiff's  own  negli- 
gence directly  and  proximately  contributed  to  his  own  injuries, 
then  he  cannot  recover;  but,  in  order  to  defeat  his  right  of  recovery, 
there  must  be  such  contributory  negligence  on  his  part  as  directly 
and  proximately  contributed  to  produce  the  injuries,  and  without 
which  his  loss  would  not  have  been  sustained."  Held  that,  while 
the  last  clause  of  the  instruction  may  not  express  the  rule  as  settled 
by  the  holdings  of  this  court,  it  could  not  have  prejudiced  defend- 
ant, since  it  was  held  in  West  v,  Railway  Co.,  ante,  p.  654,  that, 
under  section  1289  of  the  Code,  the  right  of  recovery  in  a  case  of 
this  kind  would  not  be  defeated  by  the  mere  contributory  negli- 
gence of  the  injured  party. 


:  :  DBOREB  OF  CARE  REQUIRED  :  INSTRUOnONS.   The 

presumption  of  law,  that  where  an  injury  is  done  by  a  fire  set  out 
in  the  operation  of  a  railway  the  company  is  guilty  of  negligence, 
is  overcome  by  proof  that  the  company  was  in  the  exercise  of  ordi- 
nary care  and  diligence;  and  although  from  one  clause  of  an 
instruction  the  jury  might  have  inferred  that  the  company  was 
liable  for  the  consequences  of  but  slight  negligence,  yet  where  the 
whole  taken  together  expressed  the  correct  rule,  and  it  was  clearly 
set  forth  again  in  another  instruction,  the  clause  referred  to  is  no 
ground  for  a  reversal. 

Appeal  from    Cedar  Rapids  Superior  Court. — Hok. 

John  T.  Stoneman,  Judge. 

Filed,  March  9,  1888. 
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Action  to  recover  the  vaJne  of  certain  property, 
which  was  destroyed  by  a  fire  set,  as  is  alleged,  by  the 
operation  of  defendant's  railway.  Judgment  for  plain- 
tiif,  and  defendant  appeals. 

Mills  &  Keeler^  for  appellant 

B.  F.  Heins  and  Smith  &  Powell^  for  appellee. 

Eeed,  J. — I.  It  is  alleged  in  the  petition  that 
defendant  negligently  permitted  a  large  amount  of  dry 

grass  and  herbage  to  accumulate  and  remain 
negligent  '     in  it«  right  of  Way,  and  that  fire  was  com- 

flres :  pre-  °  *' 

wmption  of    municated  to  the  same  from  a  locomotive 

liability : 

pj.eadingand  which  was  being  run  upon  the  track,  and 
that  the  fire  set  out  spread  upon  plaintifiE's 
premises  and  destroyed  the  property  in  question.  It  is 
also  averred  that  defendant  was  guilty  of  negligence  in 
the  operation  of  its  road,  whereby  the  fire  was  set  out 
and  the  property  destroyed.  On  the  trial,  plaintiff 
proved  the  destruction  of  his  property  by  tire,  and  the 
amount  of  his  damages.  He  also  introduced  evidence 
tending  to  prove  that  the  fire,  which  caused  the  damage, 
was  set  out  by  a  locomotive  and  train  of  cars,  which 
passed  upon  defendant's  railway  shortly  before  the  fire 
was  discovered.  He  then  rested,  and  defendant  intro- 
duced evidence  which  tended  to  prove  that  the  locomo- 
tive which  it  was  claimed  set  out  the  fire  was  equipped 
with  such  appliances  for  preventing  the  escape  of  fire 
as  were  in  general  use  by  the  railroads  of  the  country,  and 
that  the  same  were  in  good  state  of  repair,  and  that  it 
was  operated  in  a  skilful  and  careful  manner.  Plaintiff 
was  then  permitted,  against  defendant's  objection,  to 
introduce  evidence  tending  to  prove  that  the  locomotive 
had  set  out  a  number  of  other  fires  on  the  same  trip; 
also  that  there  was  an  accumulation  of  dry  grass  and 
herbage  on  the  right  of  way  at  the  point  where  the  fire 
started,  and  that  it  originated  in  that  material.  The 
superior  court  also  instructed  the  jury  that  plaintiff  was 
required,  in  making  out  his  case  originally,  to  prove  the 
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injury  and  damage  alleged,  and  that  the  fire  which  caused 
it  was  set  out  by  defendant  in  the  operation  of  its  rail- 
road, and  that,  if  he  had  established  those  facts,  the 
burden  was  cast  upon  defendant  to  show  that  it  was  not 
guilty  of  negligence  or  want  of  ordinary  care  in  the  mat- 
ter. These  rulings  were  assigned  as  error,  and  it  was 
contended  (1)  that  plaintiff,  having  alleged  that  defend- 
ant was  guilty  of  negligence,  in  permitting  the  combust- 
ible material  to  accumulate  and  remain  on  the  right  of 
way,  and  in  the  operation  of  its  locomotive,  he  volunta- 
rily assumed  the  burden  of  proving  that  allegation  ;  and 
(2)  if  defendant's  only  negligence  consisted  in  permitting 
the  combustible  material  to  accumulate  and  remain  on 
the  right  of  way,  which  the  jury  might  have  found 
under  the  evidence,  as  such  negligence  did  not  pertain 
to  the  operation  of  the  road,  the  burden  of  proving  it 
was  upon  plaintiff;  the  position  of  counsel  being  that 
the  presumption  of  negligence,  which  arises  from  the 
occurrence  of  the  fire,  relates  only  to  the  operation  of 
the  road;  and  hence  it  is  contended  that  the  court  erred, 
both  in  permitting  plaintiff  to  introduce  evidence  to 
establish  that  averment  for  the  first  time  in  rebuttal, 
and  in  the  instructions  given.  But,  in  our  opinion, 
neither  of  these  positions  is  correct. 

When  an  injury  has  been  occasioned  by  fire  set  out 
in  the  operation  of  a  railroad,  the  presumption  is  that 
the  corporation  operating  the  railroad  was  guilty  of  neg- 
ligence. Code,  sec.  1289;  Small  v.  Railway  Co.^  60 
Iowa,  338.  As,  therefore,  the  occurrence  of  the  injury 
is  made  prima-fade  evidence  of  negligence,  it  is  suf- 
ficient for  the  i>laintiff  in  such  cases  to  set  forth  simply 
its  occurrence  in  his  pleading.  The  allegation  of  negli- 
gence in  plaintiff's  petition  was  therefore  redundant; 
for  proof  by  him  of  such  negligence  was  not  essential  to 
his  right  of  recovery,  and  the  fact  that  his  pleading  con- 
tained an  unnecessary  averment  does  not  change  the 
rule  as  to  the  quaTdum  of  proof  he  is  required  to  make. 
"A  party  shall  not  be  compelled  to  prove  more  than  is 
necessary  to  entitle  him  to  the  relief  asked  for."  Code, 
sec.  2729.    The  presumption  which  arises,  upon  proof  of 
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the  occurrence  of  the  injury  is,  in  effect,  a  presumption 
of  liability;  for  the  ground  of  liability  is  the  negligence 
of  the  party  whose  act  caused  the  injury;  and  to  say 
that  a  presumption  of  negligence  arises  upon  proof  of 
the  occurrence  of  the  injury  is  in  effect  but  to  say  that 
the  party  is  presumptively  liable  for  the  injury.  The 
presumption  which  arises,  then,  under  the  statute,  is  a 
presumption  of  liability  on  the  part  of  a  railroad  com- 
pany for  the  damages  caused  by  fire  set  out  by  it  in  the 
operation  of  its  railroad;  and  it  is  manifest  that  such 
presumption  is  not  necessarily  overcome  by  the  proof 
merely  that  the  company  was  not  negligent  in  the 
operation  of  the  road;  for  if  the  fire  was  set  out  in  the 
operation  of  the  road,  but  the  injury  was  occasioned  by 
its  negligence  in  some  matter  not  pertaining  to  its 
operation,  still  it  is  liable.  And,  as  the  presumption  of 
liability  arises  on  proof  of  the  injury,  it  can  be  overcome 
only  by  proof  that  the  company  was  not  guilty  of  negli- 
gence in  the  matters  which  were  the  immediate  cause  of 
the  injury. 

II.     It  was  shown  that  plaintiff  had  taken  no  pre- 
cautions to  protect  his  property  from  fire  which  might 

2 . .      be  set  out  by  defendant  in  the  operation  of 

Segiigenoe?  ^*®  road,  and  it  was  claimed  that,  for  that 
tastruotion.  rcHson,  he  was  guilty  of  contributory  negli- 
gence, and  consequently  could  not  recover  for  the 
injury.  The  superior  court  gave  the  following  instruc- 
tion as  applicable  to  this  branch  of  the  case  :  ''If  plain- 
tiff's  own  negligence  directly  and  proximately  contribu- 
ted to  his  own  injuries,  then  he  cannot  recover;  but,  in 
order  to  defeat  his  right  to  recover,  there  must  be  such 
contributory  negligence  on  his  part  as  directly  and  prox- 
imately contributed  to  produce  the  injuries,  and  without 
which  his  loss  would  not  have  been  sustained."  Excep- 
tion is  taken  to  the  last  clause  of  the  instruction;  and 
it  may  be  conceded  that  the  language  of  the  clause  does 
not  express  the  rule  on  the  subject  as  settled  by  the 
holdings  of  this  court;  but  in  West  v.  Hallway  Co.^ 
ante^  p.  654,  we  held  that,  under  the  statute  (Code, 
sec.  1289),  the  right  of  recovery  in  a  case  of  this  kind 
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would  not  be  defeated  by  the  mere  contributory 
negligence  of  the  injured  party.  Under  that  holding, 
defendant  could  not  have  been  prejudiced  by  the 
instruction  in  question. 

III.  The  superior  court  gave  the  following  instruc- 
tion, to  which  exception  is  taken:     "In  order  for  the 

3 . .      defendant  to  escape  from   the  liability  to 

reqSfred':^™  pay  the  plaintiff's  damages,  as  set  out  in 
instructjons.  ^he  preceding  instniction,  it  is  incumbent 
on  the  defendant  to  establish,  by  preponderance  of  the 
evidence,  either  one  or  both  of  the  following  propositions: 
*  *  *  (2)  That  the  defendant  was  in  nowise  negli- 
gent or  in  fault  in  setting  out  or  causing  the  ^re  which 
destroyed  plaintiff^  s  property,  and,  so  far  as  causing  said 
fire  was  concerned,  it  operated  its  railway  in  a  reasonably 
careful  and  prudent  manner. ' '  The  exception  taken  to  the 
instruction  is  that,  by  the  italicized  language,  defendant 
is  held  liable  for  the  consequence  of  but  slight  negli- 
gence, whereas  the  rule  is  that  it  is  held  to  ordinary  care 
and  diligence  in  the  matter  complained  of.  If  the  itali- 
cized portion  of  the  instruction  was  to  be  considered  alone, 
perhaps  it  could  be  said  to  be  vulnerable  to  the  objec- 
tion urged.  But,  when  the  whole  instruction  is  consid- 
ered, it  expresses  the  rule  as  claimed  by  counsel. 
And,  in  a  subsequent  instruction,  the  jury  were  explic- 
itly directed  that  the  presumption,  which  arises  on 
proof  of  the  occurrence  of  the  injury,  would  be  overcome 
by  proof  that  defendant  was  in  the  exercise  of  ordinary 
care  and  diligence  at  the  time  the  fire  was  set  out. 
With  this  explicit  direction  before  them,  we  think  the 
jury  could  not  have  been  misled  by  the  language 
excepted  to. 

Exceptions  are  taken  to  other  rulings  of  the  court 
on  the  trial,  but  we  do  not  regard  the  questions  raised  as 
of  controlling  importance,  and,,  without  setting  them 
out,  we  deem  it  sufficient  to  say  that  the  rulings  appear 
to  us  to  be  correct.     The  judgment  will  be 

Affirmed. 
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Opinion  on  Eeheabinq. 

PiLKD,  May  24,  1889. 

Gbangeb,  J. — ^An  important  point  in  this  case, 
touching  the  question  of  contributory  negligence,  was 
ruled  on  the  authority  of  West  v.  Railway  Go,^  arvte^ 
p.  654.  In  that  case  a  rehearing  was  granted  for  the  pur- 
pose of  further  considering  the  question  of  contributory 
negligence  in  this  class  of  cases.  The  rehearing  in  this 
case  was  granted  with  no  other  view  than  to  further 
consider  that  question.  At  this  term  an  opinion  is  filed 
in  that  case  (  ante^  p.  659 )  adhering  to  the  former  opinion, 
and,  as  a  result,  the  judgment  in  this  case  must,  aa 
before  announced,  be  Affirmed, 


Johnson  et  al.  v.  The  Chicago  and  North wbsteen 
5L^  Railway  Company. 

77    ti»W 

1.  Evidence :  TrrLE  to  hay  made  on  leased  land.  In  an  action  to 
recover  for  the  burning  of  hay  made  on  leased  land,  plaintiff  *8  title 
to  the  hay  ia  shown,  prima  faciei  when  he  has  shown  that  he 
leased  the  land  and  made  the  hay,  and  was  in  possession  of  it  at 
the  time  it  was  destroyed.  He  is  not  required,  in  the  absence  of 
an  adverse  claim  to  the  hay,  to  prove  the  title  of  his  landlord. 

2.  Bailroads :  NSOLiaENT  fibes  :  bvu>encb  of  obiqin.  Where  the 
evidence  showed  that  after  defendant's  engines  had  passed  the  fires 
were  discovered  in  the  grass,  and  it  was  not  shown  that  they  could 
have  arisen  from  any  other  source,  the  jury  was  warranted  in  find- 
ing that  they  were  caused  by  the  engines. 

8.     : :  EVTOENCB  AS  TO  condition  of  enqinbs.    When  one 

of  defendant's  witnesses  testified  that  an  engine  in  good  repair 
could  not  throw  fire  the  distance  from  the  track  to  the  place  the 
fire  caught  in  the  grass,  and  the  fires  could  have  originated  from 
no  other  source,  the  jury  was  warranted  in  finding  that  the  engines 
which  passed  just  before  the  fire  were  out  of  repair, 

4.     :  :  contributory  negligence  of  person   injured. 

The  rule  that  contributory  negligence  will  defeat  a  recovery  for  an 
injury,  as  recognized  by  this  court,  does  not,  under  section  1889  of 
the  Code,  apply  to  a  person  injured  by  a  fire  set  out  in  the  opera- 
tion of  a  railroad.    (See  Westv,  Railway  Co,^  ante^  p.  654.) 


MAY  TERM,  1889.  667 

Johnson  v.  The  Chicago  &  N.  W.  By.  Go. 

5.  Damages :  for  dbstruotion  of  personal  frofertt.  The  meas- 
nre  of  damages  for  the  negligent  destraction  of  personal  property 
is  the  value  of  the  property  at  the  time  of  destruction,  with  interest 
at  six  per  cent,  per  annum  to  the  date  of  judgment.  (Brentner  v, 
BaUway  Co,,  68  Iowa,  580,  diatinguiahed.) 

Appeal  from  Sac  District  Court. — Hon.  J.  P.  Conner, 

Judge. 

Filed,  Mat  24,  1889. 

Action  to  recover  for  hay  burned  by  fires  set  out 
by  engines  operated  upon  defendant's  railroad.  There 
was  a  judgment  upon  a  verdict  for  plaintiflfs.  Defendant 
appeals. 

Hubbard  &  Dawley^  for  appellant. 

J2.  M.  Hunter^  for  appellees. 

Beck,  J. — I.  Counsel  for  defendant  insist  that  the 
plaintiffs  failed  upon  the  trial  to  show  that  they  owned 
1.  BviDBiroi :  *^®  ^^^  ^^^  ^^®  bumiug  of  which  the  action  is 
made^on*^  brought,  and  that  an  instruction  to  the  jury 
leased  land,  asked  by  defendant,  directing  a  verdict  on 
that  ground,  ought  to  have  been  given.  We  think  the 
instruction  was  rightly  refused.  The  testimony  tends 
to  show  that  plaintiffs  had  leased  the  land  from  one  who 
they  understood  was  the  owner,  and  had  cut  and  stacked 
the  hay  thereon.  The  land  was  unbroken  prairie,  but 
was  wholly  or  partly  fenced.  The  persons  of  whom 
the  plaintiffs  leased  had  other  tenants  on  the  same  tract. 
There  is  no  evidence  of  any  kind  tending  to  show  that 
any  other  persons  besides  plaintiffs  held  or  set  up  title, 
or  claimed  title,  or  the  right  of  possession  to  the  land. 
Surely,  this  evidence  showed  prima  fax^ie  plaintiffs'  title 
to  the  hay.  They  were  in  possession  of  the  land  under 
claim  of  right,  and  were  in  the  possession  of  the  hay 
when  it  was  burned.  This,  in  the  law,  is  prima  facie  evi- 
dence of  ownership  of  the  hay.  It  would  surely  be 
a  harsh  and  unheard-of  rule  to  require  a  tenant,  seeking 
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to  recover  the  value  of  the  products  of  the  land  he  leases, 
in  the  absence  of  any  adverse  claim  thereto,  to  establish 
the  title  of  his  landlord.  This  is  just  what  counsel  insist 
upon  in  this  case. 

II.  It  is  next  insisted  that  there  was  no  evidence 
tending  to  show  that  the  hay  was  destroyed  by  fires 
g.RAiiaoADs:     escaping  from  engines  used  on  defendant's 

Slfdl^^e  Sr*'  road.     The  evidence  shows  that  soon  after 
origin.  ti^Q  engines  had  passed,  the  fires  were  dis- 

covered. It  is  not  shown  that  the  fires  could  have  pos- 
sibly originated  from  any  other  source  than  from 
engines  on  defendant's  road.  In  view  of  these  facts,  it 
cannot  be  said  that  there  was  no  evidence  from  which 
the  jury  could  rightly  infer  that  the  defendant's  engines 
set  out  the  fires. 

III.  Counsel  for  defendant  maintain  that  there  is 
an  utter  failure  of  proof  that  the  defendant's  engines, 
3  . .       said  to  have  set  out  the  fire,   were  negli- 

Sonmtion*©/^  gently  handled  or  were  not  in  good  repair 
engines.  ^ud  Condition.  In  reply  to  this  position  it 
need  only  be  said  that  one  of  defendant's  witnesses, 
a  locomotive  engineer  who  was  in  charge  of  one  of  the 
engines  from  which  it  is  claimed  the  fire  escaped,  testi- 
fied that  an  engine  in  good  repair  could  not  throw  fire 
the  distance  from  the  track  to  the  place  the  fije  caught 
in  the  grass.  As  has  been  said,  the  fires  could  have 
originated  from  no  other  source.  The  jury  were  author- 
ized to  infer  from  this  evidence  that  the  engines  were 
not  in  good  repair. 

IV.  Counsel  for  defendant  urge  that  plaintiffs 
ought  not  to  recover  in  the  action,  for  the  reason  that 

their  own  negligence   contributed   to    the 

■  contributory    iujury.     We  havo   recently  decided  that, 

neglifrenoe  of  _  "  ' 

^^SSSi  ^nder  the  statute  (Code,  sec.  1289)  making 

railroad  corporations  liable  in  cases  of  this 
character,  the  rule  of  contributory  negligence  recognized 
by  this  court  does  not  apply.  See  West  v.  Railway  Co., 
ante^  p.  6S4.  That  case  was  pending  about  the  time  the 
one  now  before  us  was  submitted  for  decision,  and  the 
arguments  therein  were  referred  to  by  counsel  in  this 
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case.     We  have  discovered  no  groands  for  changing  our 
conclusions  upon  the  question. 

V.    The  district  court  directed  the  jury  that,    to 
determine  the  damages  which  plaintiffs  are  entitled  to 

recover,  they  should  add  to  the  value  of  the 
for  destmo.  hay,  at  the  time  it  was  destroyed,  six  per 
cent,  per  annum  interest,  and  the  sum 
should  be  the  amount  of  their  verdict. 
Counsel  for  defendant  object  to  the  instruction,  so  far  as 
it  allows  interest  to  be  added.  We  think  it  is  a  correct 
and  just  rule  for  determining  the  measure  of  damages  in 
oases  of  this  character.  The  object  of  the  law  in  award- 
ing damages  is  to  render  to  the  injured  party  just  and 
full  compensation.  The  defendant  was  deprived  of  his 
property  by  the  fire.  He  was  entitled  at  that  moment  to 
recover  its  value.  He  ought  to  have  the  legal  interest 
for  the  time  compensation  was  withheld  from  him. 
When  personal  property  is  destroyed,  the  measure  of 
damages  is  fixed  by  this  rule.  See  Field,  Dam.,  p.  619, 
sec.  781  and  note.  Brentner  v.  Railway  Co.^  68  Iowa, 
530,  is  not  in  conflict  with  our  conclusion  on  this  branch 
of  the  case.  The  statute  under  which  that  action  was 
prosecuted  fixed  the  measure  of  damages.  It  was  there- 
fore rightly  held  that  these  damages  could  not  be 
increased  by  adding  interest  thereto.  The  foregoing 
discussion  disposes  of  all  questions  in  the  case  argued  by 
counsel.    The  judgment  of  the  district  court  is 

ArFIliMED. 


Andeews   v.    The  Mason   City    and   Fort  Dodge 

Railway  Company. 

1.  Bailroads :  injury  by  frightening  team:  kinds  of  negligence 
TO  be  considered.  PlaintifTs  team  was  frightened  and  he  was 
injured,  while  attempting  to  drive  past  defendant's  engine  which 
was  standing  in  the  street  of  a  town.  The  horses  were  frightened 
hy  a  discharge  of  steam  as  they  were  passing.  Held,  in  an  action  to 
recover,  that  the  court  properly  refused  to  restrict  the  jury  to  the 
consideration  of  defendant's  negligence  in  discharging  the  steam, 
and  submitted  to  them  the  question  of  negligence  in  keeping  the 
engine  on  the  street  for  an  undue  time. 
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2.     :  :  OONTBIBX7TOBY  NBOLIGIBNOB :    KVIDENOB.     In   BOCh 

case,  where  there  was  a  legitimate  inquiry  as  to  whether  plaintiff 
ought  not,  as  a  prudent  man,  to  hare  taken  another  route  by 
crossing  the  track,  the  court  properly  admitted  evidence  as  to  the 
height  of  the  track  at  the  place  where  it  was  claimed  he  ought  to 
have  crossed. 

8.     : :    FEBBtfAN     Dff     OHABOB    OF     BNQINB:     BVIDBNCB: 

nrsTBUOnON.  Where  the  evidence  was  that  the  engineer  was 
absent  from  the  engine  at  the  time  of  the  injury,  and  that,  when  he 
went  away  he  said  to  the  fireman,  "  Watch  her,** — ^the  engine  at 
the  time  standing  in  the  street  of  a  town,— and  the,  fireman  while 
'*  watching  her"  discharged  the  steam  which  frightened  plain- 
tiff's horses  and  caused  the  injury,  held  that  the  juiy  was  justified 
in  finding  that  he  was  in  charge  of  the  en^e,  though  the 
engineer  testified  that  he  was  not  left  *'  in  charge  ;**  and  that  the 
court  was  justified  in  instructing  that  defendant  was  liable  if  the 
fireman,  while  so  in  charge,  negligently  discharged  the  steam. 

4.  Instruotions :  bbfubal  to  qivb  :  no  fbbjudiob.  Although  an 
instruction  asked  is  correct,  there  is  no  prejudice  ,in  refusing  it 
when  another  is  given  on  the  same  point  equally,  if  not  more, 
favorable  to  the  asking  party. 

6.     :  SFBGIALIZ9TBBB0aAT0BIBS:   FAILUBB  TO  AIIBWXB.    A  falluie 

on  the  iMurt  of  the  jury  to  answer  special  interrogatories  is  not 
necessarily  a  ground  for  setting  aside  the'  verdict,  when  they  do 
not  call  for  facts  without  which  the  verdict  cannot  be  sustained. 

6.  Pleading:  A]i£Bin>MBNTTO(x>iaroBMTOFBOOFB.  An  amendment  of 
the  petition  to  make  it  conform  to  the  evidence  is  properly 
allowed  at  the  close  of  the  tesUmony. 

Appeal  from  Webster  District  Court. — ^Hon.  John  L. 

Stbvbns,  Judge. 

Filed,  May  24,  1889. 

Action  for  personal  injury  caused  by  a  train  on 
defendant's  road.  Judgment  for  plaintiff  and  defend- 
ant appeals. 

A.  N.  Bots/ordj  for  appellant. 
Chase  <fe  Chase,  for  appellee. 

Grangeb,  J. — ^The  defendant's  road  passes  along 
Main  street  in  the  town  of  Lehigh  some  four  hundred 
feet,  and  in  that  distance  it  makes  diagonally  across  the 
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street.  This  street  is  the  principal  business  street  of  the 
town.  On  the  day  of  the  injury  complained  of  the 
defendant's  engine  stood  in  the  street  at  a  point  on  its 
track,  so  as  to  leave  a  distance  of  about  iSf teen  feet 
between  the  engine  and  the  edge  of  the  sidewalk  on  the 
west  side  of  the  street.  The  plaintiff  was  in  the  act  of 
taking  a  trunk  from  the  depot  to  a  store  on  the  west 
side  of  the  street  with  his  team  and  wagon.  To  reach  the 
store  by  going  on  this  street  he  must  pass  the  engine. 
To  reach  the  store  by  passing  the  engine  on  the  east 
would  necessitate  crossing 4;he  defendant's  track,  which 
stood  from  ten  to  twelve  inches  above  the  surface  of 
the  street,  and  with  a  team  and  wagon,  with  only  a  trunk, 
it  could  be  crossed.  The  plaintiff  drove  past  the  engine 
on  the  west  side,  and,  while  passing,  the  person  on  the 
engine  caused  a  discharge  of  steam  on  that  side,  on 
account  of  which  the  team  took  fright,  ran  the  wheels 
of  the  wagon  against  the  sidewalk,  threw  the  plaintiff 
from  the  wagon,  and  severely  injured  him.  The  negli- 
gence charged  against  the  defendant  company  is  (1) 
allowing  the  engine  to  remain  for  an  unnecessary  length 
of  time  on  the  street ;  (2)  the  discharge  of  the  steam  when 
the  plaintiff  was  passing  the  engine.  The  question  of 
the  contributory  negligence  of  the  plaintiff  was  also 
urged  by  the  defendant. 

At  the  instance  of  the  defendant  the  jury  returned 
the  following  special  findings,  which  are  necessary  to 
an  understanding  of  some  of  the  questions  presented : 
^^  Question  1.  Was  the  engine  at  the  time  of  injury 
standing  alone  north  of  School  street,  detached  from  the 
flats?  Answer,  Yes.  (2)  Was  the  engine  waiting 
idle  until  the  flats  should  be  unloaded?  A.  Yes. 
(2J)  Was  Brownell,  the  fireman,  the  only  person  on 
the  engine  at  the  time?  A.  Yes.  (3)  Was  plaintiff 
driving  the  team  as  it  approached  the  engine  at  the 
time  of  the  injury  ?  A.  Yes.  (4)  Did  plaintiff  know, 
before  the  injury,  that  his  team,  or  either  of  them,  was 
afraid  of  the  cars  or  engine  ?  A.  Don't  know.  (5)  As 
plaintiff  approached  the  engine,  was  his  team,  or  either  of 
the  horses,  frightened  at  the  engine  ?    A.    Don't  know. 
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(6)  Was  the  action  of  the  team,  or  either  of  the  horses, 
as  plaintiff  approached  the  engine  with  the  intent  to  pass, 
snch  as  warned  him  that  it  was  dangerous  to  make  the 
attempt  i  A.  Don't  know.  (7)  What  was  the  space  left 
clear  between  the  engine  and  sidewalk  in  which  plaintiff 
could  pass  ?  A.  Fifteen  feet.  (8)  Was  plaintiff  neg- 
ligent in  making  the  attempt  to  drive  his  team  past  the 
engine  and  between  it  and  the  sidewalk?     A.    No. 

(9)  Did  plaintiff's  act  in  driving  his  team  towards  and 
np  to  the  engine  and  attempting  to  pass  the  same  con- 
tribate  to  aid  or  help  to  bring  about  the  injury  ?  A.  No. 

(10)  Although  the  road  may  have  been  further,  was 
there  not  a  safer  road  that  plaintiff  could  have  taken  to 
reach  where  he  was  going,  than  attempting  to  pass  the 
engine?  A.  No.  (11)  Do  you  find  that  steam  was 
discharged  from  the  cylinders  of  the  engine  at  the  time 
of  the  injury  by  the  act  of  the  person  on  the  engine  t 
A.  Yes.  (12)  Did  the  fireman,  Brownell,  know  at  the 
time  that  plaintiff  was  attempting  to  pass  the  engine, 
and  did  he  see  plaintiff  approaching  ?  A.  Don't  know. 
(13)  Did  the  fireman,  Brownell,  see  the  plaintiff  until 
the  accident  happened  ?  A.  Don't  know.  (14)  Was 
the  act  of  discharging  the  steam  under  and  behind  the 
plaintiff's  team  wilfully  done?  A.  Don't  know. 
(15)  Was  the  act  of  discharging  the  steam  under  and 
behind  plaintiff 's  team  done  with  the  purpose  to  frighten 
the  plaintiff ' s  horses  ?    A,    Don' t  know. ' ' 

I.     Appellant  urges  that  the  entire  evidence  tends 
to   show  that  the  proximate  cause  of  the  injury  was 

the  discharge  of  steam  while  the  team  was 

1.  Railroads:  .  j      .t_    .  ii_  --i  « 

Injury  bv       passiug,  and    that  any    other  evidence  of 
team :  kLoSs    negligence  was  immaterial,  and  hence  that 

of  negligence     .,         °  .        ^  -       J        x«  ^         ^i. 

to  be  oonaid-  it  was  error  to  frame  mstructions  for  the 
jury  based  on  such  testimony  ;  and  the  argu- 
ment refers  to  the  fourth  and  fifth  instructions  as 
objectionable  in  this  respect.  These  instructions  treat  of 
what  may  be  negligence  on  the  part  of  the  company  in 
leaving  its  engine  on  such  a  street  for  an  unreasonable 
length  of  time,  and  it  is  appellant's  theory  that,  if  the 
injury  was  caused  by  the  discharge  of  the  steam,  it  can 
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make  no  difference  how  long  the  engine  had  been  there, 
or,  to  nse  the  language  of  the  argument:  ^'Suppose  it 
was  negligence,  the  fact  that  it  stopped  at  the  place  of 
the  accident  and  remained  an  unreasonable  length  of 
time  was  in  no  manner  connected  with  the  injury 
directly.''  A  word  in  this  respect  should  suffice.  If 
the  conceded  negligence  of  remaining  had  not  been, 
would  the  accident  have  occurred  ?  Without  that  the 
act  causing  the  injury  could  not  have  happened, — that 
is,  it  could  not  have  happened  at  that  place.  It  was 
evidently  the  noise  at  that  place  that  caused  the  fright, 
and  it  was  because  of  the  engine  being  there  when  it 
should  not  have  been.  Conceding  the  negligence  in 
delaying  the  engine,  the  accident  seems  to  have  been  a 
direct  result  of  it. 

II.  The  next  alleged  error  is  that  the  court  erred 
in  admitting  testimony  as  to  the  height  of  the  track 
2 . .      above  the  ground  at  or  near  the  place  of  the 

S^f^eS^V  i^j^ry.  There  is  testimony  directed  to  the 
evfdeaoa.  questiou  of  whether  it  would  not  have  been 
safer  for  plaintiff  to  have  crossed  over  to  the  east  side  of 
the  track.  Such  a  question  was  put  by  appellant's 
counsel  to  plaintiff,  and  that  seems  to  have  been  a 
legitimate  inquiry  as  to  the  question  of  contributory 
neglig^ce,  and  to  that  end  it  was  prox>er  to  inquire  as 
to  the  character  and  condition  of  the  track  he  must 
cross.  It  was  proper  to  consider  all  the  surroundings  in 
passing  upon  the  question  of  plaintiff's  negligence  in 
driving  where  he  did ;  as,  could  he  prudently  attempt 
to  cross  the  track  as  it  was,  and  with  the  engine  and 
train  there? 

III.  At  the  time  of  the  accident  the  engineer  in 
general  charge  of  the  engine  had  left  it  temporarily,  and 
.  the  fireman  was  alone  with  it ;  and  there  is 

ohKtge^  considerable  controversy  as  to  the  capacity 
dSSST:'  *^*  ^  which  he  was  there,  or  as  to  his  duties, 
inBtrootioii.     g^  j^Q  ^j^g  ^]j^  QjjQ  ^]jQ  caused  the  discharge 

of  steam  that  frightened  the  team.     The  sixth  instruc- 
tion said  to  the  jury,  in  substance,  that  if  the  fireman 
was  left  by  the  engineer  in  temporary  charge  of  the 
Vol.  77—43 
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engine,  and  while  so  in  charge,  or  while  employed  in 
the  discharge  of  his  duties  as  fireman,  he  negligently  or 
wilfully  let  off  steam  and  thereby  frightened  plaintiff's 
horses,  and.  injured  the  plaintiff,  the  defendant  wa43 
liable ;  and  this  is  assigned  as  error  on  the  ground  of  an 
absolute  want  of  evidence  to  justify  it.  It  is  in  evidence 
and  unquestioned  that  the  engineer  left  the  engine  on 
the  street  with  the  fireman,  and  told  him  to  ''watch 
her;"  that  he  was  gone  some  five  minutes:  and  that  the 
injury  occurred  during  his  absence.  There  is  evidence, 
then,  as  to  the  fireman  being  there  to  watch  the  engine, 
and  that  while  thus  with  it  alone  he  let  off  the  steam 
charged  to  have  caused  the  injury.  The  court  charged 
the  jury  in  this  instruction  that  if  the  fireman  was  not 
left  in  charge  of  the  engine,  or  was  not  in  the  discharge 
of  his  duties  as  fireman,  when  the  steam  was  let  off,  the 
company  was  not  liable,  and  it  leads  to  the  question  if 
the  jury  could  legally  find,  from  the  evidence  of  his 
being  left  to  watch  the  engine,  that  he  was  in  charge.  The 
engineer,  it  is  true,  says  that  he  did  not  leave  him  ''in 
charge,"  but  to  watch  the  engine.  We  do  not  think 
the  jury  was  bound  to  accept  this  statement  as  con- 
clusive. It  is  at  best  but  his  interpretation  of  what  he 
meant  by  telling  him  to  "watch  her."  It  is  not  pre- 
tended that  he  said  to  the  fireman  more  than  the^  words 
quoted.  What,  then,  would  a  jury  be  warranted  in 
finding  as  the  duties  of  a  fireman  left  to  watch  an  engine 
on  the  business  street  of  a  town  during  the  temporary 
absence  o/  the  engineer  t  We  think  they  were  war- 
ranted in  finding  that  it  was  his  duty  to  take  care  of  it^ 
and  to  use  his  judgment  in  that  respect.  Although  the 
word  "charge"  was  not  used,  we  think  it  cannot  con- 
sistently be  claimed  that  the  fireman  was  not  in  tempor- 
ary charge  of  the  engine,  and  in  such  a  manner  that,  as 
to  third  parties,  the  company  was  liable  for  his  negli- 
gent acts.  Such  a  rule,  we  think,  is  demanded  by 
public  policy.  We  think  the  testimony  sufficient  to 
justify  the  instruction  given. 

IV.     Appellant  asked  the  court  to  give  the  follow- 
ing instruction :     "  The  fact  that  defendant  negligently 
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4.  brwBuoTiows:  ^U^^Q^  1*8  engine  to  stand  upon  the  street 
Sv2?^<J^  would  not  authorize  the  plaintiff  to  make 
prejudice.  ^he  attempt  to  pass  if  he  knew,  or  had  good 
reason  to  believe,  that  such  an  attempt  would  be  accom- 
panied with  peril  and  danger."  This  the  court  refused, 
and  gave  the  following:  *'Tou  are  instructed  that  it 
was  the  duty  of  plaintiff  in  approaching  the  engine  to 
exercise  that  degree  of  care  and  prudence  for  his 
safety  which  an  ordinarily  prudent  man  would  have 
exercised ;  and  if  you  believe  from  the  evidence  that  by 
the  exercise  of  that  degree  of  care  and  prudence  he 
would  have  avoided  the  injury,  you  should  find  for  the 
defendant."  Without  questioning  the  correctness  of 
the  instruction  asked,  that  given  by  the  court  is  equally 
correct,  as  a  law  proposition,  and  certainly  is  favorable 
to  the  appellant. 

V.  To  the  fourth,  fifth  and  sixth  questions  sub- 
mitted to  the  jury  it  returned  the  answer,  ' '  Don' t  know, ' ' 
5 .  gp^^^    and  this  fact  is  urged  as  a  reason  for  setting 

riMM?5?iro  aside  the  verdict.  The  plaintiff  was  not 
to  answer.  required  to  establish  any  of  the  particular 
facts  suggested  by  the  questions  to  entitle  him  to  recover, 
and  the  most  that  can  be  said  is  that  these  facts  were 
not  established.  A  reference  to  them  will  show  that  an 
affirmative  answer  to  any  or  all  would  tend  to  show 
negligence  on  the  part  of  the  plaintiff.  A  negative 
answer,  or  a  failure  to  answer,  could  have  no  such 
tendency.  A  failure  to  answer  is  but  indicative  of 
insufficient  proof  to  establish  the  fact,  and  facts  are  by 
no  means  to  be  assumed  from  a  want  of  evidence  for 
their  support.  Independent  of  these  particular  facts, 
diligence  on  the  part  of  the  plaintiff  may  have  been 
found,  and  evidently  was.  They  are  not  of  those  ulti- 
mate facts  without  which  the  verdict  could  not  be 
sustained.  If  there  are  other  facts  upon  which  the  ver- 
dict may  rest,  a  failure  to  answer  these  questions  will 
not  justify  reversal. 

VI.  At  the  close  of  the  testimony  the  plaintiff  was 
permitted  to  amend  the  petition  to  conform    to  the 
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«.  Pleading  :  proof s,  agaiiist  the  ob jections  of  the  def end- 
oOTi^orm  t?  ^  ^^*-  ^^  examination  of  the  pleadings  shows 
proofs.  ijj^a^ij  tj^Q  Qj^ij  iQgoi  effect  of  the  amendment 

is  to  so  change  the  averments  of  the  petition  as  to  make 
the  act  of  discharging  the  steam  that  of  the  ''engineer 
or  fireman,"  instead  of  the  **  engineer."  The  argument 
in  this  respect  is  upon  the  theory  that  there  is  no  evi- 
dence to  justify  it.  This  point  has  already  received 
sufficient  notice,  and  the  court  did  not  err  in  allowing 
the  amendment. 

VII.  Error  is  assigned  as  to  the  refusal  by  the 
court  to  give  instructions  asked  hy  appellant.  We  do 
not  think  it  necessary  to  consider  them  separately. 
They  merely  announce  rules  in  support  of  appellant^  s 
theory  as  to  the  testimony,  and  as  to  which  our  views 
are  expressed.  We  think  there  is  testimony  to  sustain 
the  verdict,  and  the  judgment  is 

Affibmed. 
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1.  Appeal:  points  waived  by  substttutbd  petition.  Where  an 
answer  was  filed,  and  therewith  a  motion  to  dissolve  an  injunction, 
and  a  demurrer  to  the  answer  was  overruled  and  the  injunction  dis- 
solved, and  plaintiff  then  filed  an  amended  and  substituted 
petition,  which  was  held  bad  on  demurrer,  and  plaintiff  appealed, 
hdd  that  this  court,  on  such  appeal,  could  not  consider  whether 
the  court  erred  in  overruling  the  demurrer  to  the  answer  and  in 
overruling  the  injunction, — ^these  points  having  been  waived  bj 
the  filing  of  the  substituted  petition. 

3.  iDJunotion :  m  aid  of  quo  warranto.  In  a  civil  action  in  the 
nature  of  qw>  warrariio  to  test  official  rights,  brought  by  the 
county  attorney  in  the  name  of  the  state,  a  preliminary  injunction 
should  not  be  issued  restraining  the  defendants  from  performing 
the  functions  of  their  office. 

8.  Pleading:  bffbot  of  substitutkd  petition.  Where  a  substi- 
tuted petition  is  filed,  the  original  petition  is  so  far  out  of  the 
case  that  it  cannot  be  considered  upon  a  demurrer  to  the  substituted 
petition* 
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4.      Schools :    INDBPBNDENT  DISTRICTS  *.  NUMBER  OF  DIRBOTOR8  TO  BB 

ELECTED.  Independent  school  districts  having  a  population  of  five 
hundred  or  more  are  entitled  to  six  directors,  —  two  to  be  elected 
each  year;  and  those  of  a  smaller  population  to  three  directors  only, 
—one  to  be  elected  each  year.  (  Code,  sees.  1802,  1808. )  Hdd 
that,  where  such  a  district  has  had  six  directors,  and  the  requi- 
site population  to  justify  that  number,  but  the  population  has  been 
reduced  so  as  to  fall  below  five  hundred,  it  is  entitled  to  elect  only 
one  director  each  year. 

6.      :  :  TOO  MANY  DIBECTOES  :  QUO  WARRANTO  :  PARTIES. 

Where  two  directors  are  elected  in  one  year  in  an  independent 
district  having  a  population  of  less  than  five  hundred,  while  the 
law  provides  for  the  election  of  one  only,  it  cannot  be  said  that 
either  is  legally  elected,  and  an  action  of  quo  loarranto  will  lie 
against  them  both  as  individuals  to  test  their  right  to  the  office, 
without  making  the  district,  or  its  inhabitants  or  directors,  parties 
thereto. 

Appeal  from  Marshall  District  Court. — Hon.  8,  M. 

Weaver,  Judge. 

Piled,  May  24,  1889. 

This  is  an  action  in  the  nature  of  a  gtu>  warranto^ 
by  which  the  right  of  the  defendants  to  hold  the  office  of 
directors  of  the  independent  school  district  of  Le  Grand, 
in  Marshall  county,  is  called  in  question.  An  injunction 
was  issued,  and  served  upon  the  defendants,  by  which 
they  were  temporarily  restrained  from  performing  the 
functions  of  the  office.  The  defendants  filed  an  answer 
and  a  motion  to  dissolve  the  injunction.  The  plaintifF 
demurred  to  the  answer.  The  demurrer  was  overruled, 
and  the  motion  to  dissolve  the  injunction  was  sustained. 
These  orders  and  rulings  were  made  in  April,  1888. 
Afterwards,  and  on  the  fifteenth  day  of  August,  1888, 
the  plaintifF  filed  an  amended  and  substituted  petition. 
A  demurrer  to  this  petition  was  sustained,  and  judg- 
ment was  rendered  against  plaintiff  for  costs,  and  the 
stAte  appeals. 

TT.  W.  Miller^  County  Attorney,  and  Henderson  <( 
Hargrave^  for  appellant. 

Parker  &  Nichols^  for  appellees. 
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RoTHKOOK,  J. — I.  The  plaintiff  assigns  error  upon 
the  ruling  of  the  court  upon  the  demurrer  to  the  answer, 
1.  Am^L:  and  the  order  dissolving  the  injunction,  and 
waived  by  couusel  have  discussed  these  questions  to 
petition.  some  extent.  We  do  not  think  it  proper 
to  consider  these  rulings.  They  were  superseded  by  the 
amended  and  substituted  petition.  It  is  only  necessary 
to  say  that  the  injunction  was  improvidently  issued. 
«.  grjmjT^* '  '^^  action  was  commenced  by  the  county 
warranto.  attorney  in  the  name  of  the  state,  and  there 
was  no  ground  for  an  injunction,  there  being  no  proper 
parties  to  execute  an  injunction  bond.  It  is  true  that 
the  names  of  certain  persons  were  incorporated  in  the 
original  petition  or  information  as  relators,  but  by  con- 
sent of  the  parties  their  names  were  stricken  out  of  the 
petition. 

II.  The  only  question  properly  presented  upon  this 
appeal  is  whether  the  court  erred  in  sustaining  the 
a.  plbadiho:  demurrer  to  the  amended  and  substituted 
Mte^u'ted  petition;  and  here  we  may  say  that  all  that 
petition.  pg^j,^  ^f  ^^Q  demurrer  which  attacks  the  peti- 
tion upon  facts  set  forth  in  the  original  petition  must  be 
ignored.  The  original  petition  was  as  foreign  to  any 
proper  investigation  of  the  legal  sufficiency  of  the  substi- 
tuted petition  as  if  the  plaintiff  had  dismissed  the 
original  petition,  and  commenced  a  new  action.  Where 
a  substituted  pleading  is  filed  in  an  action,  the  original 
may  possibly  be  used  as  evidence  against  the  party  by 
reason  of  contradictory  statements,  or  the  like,  but,  on  a 
demurrer  to  the  substituted  pleading,  the  two  plead- 
ings cannot  be  considered. 

With  these  remarks  as  preliminary,  we  come  to 
a  determination  of  the  question  whether  the  substituted 
4.  Schools:  petition  sets  forth  a  cause  of  action.  The 
district  :num-  material  facts  set  forth  in  the  petition  are 
to  be  elected,  as  f  ollows :  The  independent  school  district 
of  Le  Grand  is  composed  of  certain  territory  in  Marshall 
county,  excepting  a  small  part  of  the  district,  which  is 
in  Tama  county.    It  was  originally  organized  as  a  district 
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having  less  than  five  hundred  inhabitants,  Six  persons 
v^ere  acting  as  directors  of  the  district  in  March, 
1887,  and  the  terms  of  two  of  said  directors  expired  in 
March,  1888.  Prior  to  March,  1888,  the  qaestion  was 
raised  as  to  vrhether  there  were  five  hundred  inhabitants 
in  the  district.  At  the  election  in  March,  1888,  part  of 
the  electors  voted  for  one  director,  and  the  remainder 
voted  for  three;  two  of  whom  they  claim  were  required 
by  law  to  be  elected,  and  the  third  was  to  fill  a  vacancy 
claimed  to  have  been  caused  by  the  resignation  of  one 
of  the  * 'hold-over"  directors.  The  party  which  voted 
for  these  directors  was  the  victor  at  the  polls,  and  three 
directors  were  declared  to  be  elected,  and  they  entered 
upon  the  duties  of  the  office,  It  is  averred  in  the  peti- 
tion as  a  fact  that  in  March,  1888,  and  ever  since  that 
time,  the  population  of  the  district  has  been  less  than 
five  hundred,  and  not  more  than  four  hundred  and 
twenty-five,  and  that  only  one  person  should  have  been 
elected  at  said  election,  and  that  there  was  no  resigna- 
tion, and  no  vacancy  to  be  filled. 

It  is  provided  by  section  1803  of  the  Code  that  at  the 
organization  of  independent  school  districts  six  direc- 
tors shall  be  elected,  two  of  whom  shall  hold  the  office 
until  the  first  annual  meeting  thereafter,  two  until  the 
second,  and  two  until  the  third  annual  meeting,  their 
respective  terms  of  office  to  be  determined  by  lot.  But 
in  districts  having  a  population  of  less  than  five  hun- 
dred there  shall  be  three  directors.  Under  this  section 
of  the  law,  a  district  of  five  hundred  inhabitants  or 
more  is  required  to  have  six  directors,  and  those  of  less 
than  five  hundred  shall  have  three  directors ;  and  by 
section  1808  of  the  Code  districts  with  the  larger  popu- 
lation are  authorized  to  elect  two  directors  each  year 
thereafter,  and  all  those  having  a  population  of  less  than 
five  hundred  shall  elect  one  director  each  year.  As  we 
have  said,  it  is  averred  in  the  substituted  petition  that 
the  district  was  originally  organized  as  a  district  with 
less  than  five  hundred  inhabitants.  But  it  is  also  alleged 
that  for  the  year  ending  in  March,  1888,  there  were  six 
directors,  and  it  is  not  claimed  that  all  of  them  were 
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not  legally  elected.  This  would  imply  that  the  popula- 
tion had  increased  so  as  to  exceed  five  hundred.  We 
then  have  this  ease:  When  the  population  of  the  dis- 
trict falls  below  five  hundred,  should  the  number  of  the 
directors  be  diminished  accordingly!  We  think  that 
under  section  1808  of  the  Code,  if  the  population  be  less 
than  five  hundred  at  the  time  of  the  election,  two 
members  should  not  be  elected.  Such  seems  to  be  the 
plain  meaning  of  that  section.  There  is  no  provision  of 
the  law  for  taking  a  census  to  ascertain  the  population 
of  the  district  for  the  purpose  of  determining  whether 
one  or  two  directors  should  be  elected.  But,  where  the 
population  is  claimed  to  be  less  than  that  number,  it  is 
not  at  all  difficult  to  ascertain  that  fact.  It  must  be 
remembered  that  the  averment  of  the  petition  that 
the  population  at  the  time  of  the  election  was  less  than 
five  hundred  is  admitted  by  the  demurrer.  So  far,  then^ 
as  the  present  inquiry  is  concerned,  we  must  regard  that 
fact  as  conceded. 

One  ground  of  the  demurrer  was  that  the  district,  or 
the  inhabitants  thereof,  or  the  directors,  are  not  made 

parties  to  the  action.    This  was  not  at  all 

■  too  iniw'       necessary.     The  action  is  a  civil  action,  in 

qJo  warranto:  the  nature  of  a  quo  warravio.  to  test  official 

partl6S> 

rights.  It  is  plainly  authorized  by  chapter 
6,  title  20,  Code ;  and,  if  the  averments  of  the  petition  be 
true,  the  election  was  illegal,  because  two  directors  were 
elected  when  the  election  of  but  one  was  authorized  by 
law ;  and,  as  they  are  both  incumbents  by  the  same  right, 
it  cannot  be  determined  that  one  of  them  was  lawfully 
elected,  and  the  proceeding  is  properly  directed  against 
them  as  individuals.  We  think  the  demurrer  to  the 
substituted  petition  should  have  been  overruled ;  and 
this  disposition  of  the  case  renders  it  unnecessary  to 
determine  the  motion  to  strike  appellees'  abstract  from 
the  files.  Revebssd. 
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Mortgage ;  sbcurino  several  notes  :  assignment  of  past  :  separate 
FOBBCLOSUBES.  Conceding  the  rule  that  the  proceeds  of  mortgaged 
property  sold  under  special  execution  to  satisfy  a  mortgage  debt 
made  up  of  different  notes  should  be  applied  to  the  payment  of 
such  notes  in  the  order  of  their  maturity,  and  that  one  sale  of  the 
mortgaged  premises  exhausts  the  lien  of  the  mortgage ;  it  does  not 
apply  to  cases  modified  by  special  circumstances.  And  it  is  TieZdt 
in  this  case  that  the  mortgagee  may,  without  the  consent  of  the 
mortgagor,  assign  the  notes  last  falling  due,  and,  by  agreement 
with  the  assignee,  make  the  assigned  notes  the  first  lien.  And 
where  that  is  done,  and  the  agreement  is  in  writing  duly  acknowl- 
edged and  recorded,  and  the  mortgagor  afterwards  sells  the  land, 
and  the  mortgagee  forecloses  the  mortgage  as  to  the  notes  retained 
by  him,  and  buys  in  the  land  for  only  enough  to  satisfy  the  judg- 
ment, and  the  grantee  of  the  mortgagor  redeems,  he  cannot,  under 
a  claim  that  the  mortgage  lien  was  exhausted  upon  such  sale,  pre- 
vent the  assignee  of  the  notes  constituting  the  first  lien  under  the 
agreement  from  foreclosing  the  mortgage  as  to  such  notes. 

Appeal  from  Pottawattamie  District  Court. — Hon.' 

H.  E.  Deemicb,  Judge. 

Piled,  May  24,  1889. 

Action  in  equity  to  recover  the  amount  due  on  two 
promissory  notes,  and  to  foreclose  a  mortgage  given  to 
secure  the  same.  There  was  a  trial  on  the  merits,  and  a 
judgment  in  favor  of  plaintiff  as  prayed.  The  defend- 
ant Kline  appeals. 

FlicJcinger  Bros,  and  L.  W.  BosSy  for  appellant. 

CooJc  &  Dodge,  for  appellee. 

KoBiNSON,  J. — On  the  eleventh  day  of  April,  1883, 
Bichard  Keown  made  and  delivered  to  J.  J.  Tomson 
four  promissory  notes,  and  to  secure  their  payment 
executed  and  delivered  a  mortgage  on  the  land  in  con- 
troversy. The  first  note  was  for  five  hundred  dollars, 
and  was  payable  March  1,  1885.  The  second  was  for  a 
like  amount,  and  was  due  one  year  later.  The  third  and 
fourth  notes  were  for  eleven  hundred  dollars  each,  and 
were  payable,  respectively,  on  the  first  day  of  March, 
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1887,  and  the  first  day  of  March,  1888.  Each  note  con- 
tained a  provision  that,  if  the  interest,  which  was  pay- 
able annually,  was  not  paid  when  dae,  the  holder  might 
elect  to  consider  the  principal  due  and  collectible  forth- 
with. On  the  eighteenth  day  of  May,  1883,  Tomson 
sold  the  two  notes  last  described  to  plaintiff,  together 
with  an  interest  in  the  mortgage  for  their  security,  and 
executed  a  written  assignment,  which  provides  that  the 
two  notes  so  sold  should  be  the  first  lien  on  the  mort- 
gaged premises,  and  that  the  remainder  of  the  notes 
secured  by  the  mortgage  should  be  a  second  lien,  subject 
to  said  first  lien.  Keown  was  not  a  party  to  that 
assignment,  and,  so  far  as  it  is  shown,  never  assented  to 
it.  It  was  acknowledged  and  recorded  the  day  after  it 
was  given.  On  the  eleventh  day  of  June,  1883,  Keown 
and  his  wife  sold  the  mortgaged  premises  to  William 
Miller,  subject  to  the  Tomson  mortgage,  for  thirty-two 
hundred  dollars.  On  the  twenty-second  day  of  Febru- 
ary, 1886,  Miller,  by  quitclaim  deed,  conveyed  the  prem- 
ises to  Sarah  Keown,  the  wife  of  Richard,  and  on  the 
twelfth  day  of  November,  1886,  she  and  her  husband 
executed  a  quitclaim  deed  for  the  same  to  appellant. 
These  several  conveyances  were  duly  acknowledged  and 
recorded.  In  the  year  1885  Tomson  brought  an  action 
to  recover  the  amount  due  on  the  two  five  hundred-dol- 
lar notes,  and  to  foreclose  the  mortgage.  Richard  and 
Sarah  Keown,  Miller,  and  others  were  made  parties 
defendant.  Plaintiff  was  also  named  as  a  party  defend- 
ant, but  was  not  brought  into  court.  The  petition  in 
that  case  recited  the  assignment  of  the  third  and  fourth 
notes  to  the  plaintiff  in  this  action,  and  the  agreement 
by  which  they  were  to  be  paramount  to  the  lien  of  the 
first  and  second  notes,  and  recognized  the  claim  of  this 
plaintiff  as  superior  to  that  of  the  plaintiff  in  that  case. 
The  petition  also  demanded  judgment  for  the  amount  of 
the  notes,  and  asked  that  a  special  execution  issue  for 
the  sale  of  the  mortgaged  premises,  subject  to  the  rights 
of  this  plaintiff  therein.  Judgment  was  rendered  on  the 
ninth  day  of  September,  1885,  as  prayed,  no  appearance 
having  been  made  by  defendants,  and  the  claim  of  this 
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plaintiff  was  found  to  be  superior  to  that  of  the  judg 
ment.  The  premises  were  sold  to  Tomson  by  virtue  of 
a  special  execution  on  the  twelfth  day  of  November, 
1885,  for  an  amount  just  sufficient  to  satisfy  his  judg- 
ment. In  September,  1886,  on  the  motion  of  the 
defendants  Sarah  Keown  and  William  Miller,  to  which 
Tomson  appeared,  the  judgment  was  amended  by  the 
addition  thereto  of  the  following:  *' Provided,  that 
nothing  in  this  decree  contained,  as  to  the  agreement 
herein  mentioned  between  the  plaintiff  J.  J.  Tomson, 
and  the  defendant  J.  B.  Morgan,  as  to  the  priority  of 
their  liens  as  to  each  other,  under  the  separate  notes 
held  by  them  under  the  mortgage  herein  on  the  prem- 
ises aforesaid,  shall  be  binding,  or  have  any  validity, 
force  or  effect  as  against  the  defendants  William  Miller 
and  Sarah  Keown,  or  either  of  them,  their  heirs  or 
assigns,  or  in  any  way  modify  or  effect  their  remedies 
or  rights  of  redemption  under  the  respective  notes  and 
liens  held  by  them  on  the  property  in  controversy."  On 
the  twelfth  day  of  November,  1886,  appellant  redeemed 
the  premises  by  paying  to  the  clerk  the  full  amount 
required  for  that  purpose.  This  action  was  commenced 
on  the  second  day  of  April,  1887,  to  recover  the  amount 
of  the  last  two  notes,  and  to  foreclose  the  mortgage. 
The  plaintiff  asks  that  the  interest  of  appellant  be 
adjudged  to  be  inferior  to  the  claim  of  plaintiff.  Judg- 
ment was  rendered  substantially  as  prayed. 

I.  The  mortgage  in  question  contains  no  provision 
in  regard  to  the  priority  of  the  notes  it  was  designed  to 
secure,  other  than  the  recital  as  to  the  respective  dates 
on  which  they  became  payable.  It  is  insisted  by  appel- 
lant that  by  the  rules  announced  in  numerous  decisions 
of  this  court  the  proceeds  of  mortgaged  property  sold 
under  special  execution  to  satisfy  a  mortgage  debt 
made  up  of  different  notes  should  be  applied  to  the  pay- 
ment of  such  notes  in  the  order  of  their  maturity,  and 
that  one  sale  of  the  mortgaged  premises  exhausts  the 
lien  of  the  mortgage.  The  rules  may  be  conceded  to  be 
as  claimed,  excepting  in  cases  modified  by  special  cir- 
cumstances.   It  is  further  contended  by  appellant  that 
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the  agreement  entered  into  between  Tomson  and  plain- 
tiff could  not  affect  the  priority  of  the  notes  as  fixed  by 
law,  without  the  assent  of  the  mortgagor.  It  may  be 
admitted  that  it  could  not  operate  to  the  prejudice  of 
the  mortgagor  without  his  consent.  While  it  is  true 
that,  as  between  the  parties  to  the  mortgage,  in  the 
absence  of  a  stipulation  to  the  contrary,  it  would  be 
held  to  secure  the  notes  in  the  order  of  their  maturity, 
beginning  with  the  one  which  first  fell  due,  yet  it  was 
given  to  secure  all  the  notes.  The  mortgagee  owned 
them  and  the  mortgage  absolutely,  and  had  a  right  to 
sell  such  interest  therein  as  he  might  elect.  It  was  his 
privilege  to  sell  the  last  two  notes,,  and  to  relinquish  all 
claim  to  the  mortgage,  or  to  make  the  claim  he  retained 
junior  to  that  he  sold.  He  adopted  the  latter  plan,  and 
executed  an  assignment  which  fixed  the  respective  rights 
of  the  mortgagee  and  the  plaintiff.  It  was  duly 
acknowledged,  and  represented  different  interests  in 
real  estate,  and  the  record  thereof  was  constructive 
notice  of  the  interests  of  the  parties  thereto.  The 
grantees  of  Richard  Keown  acquired  their  interests 
with  constructive  notice  of  the  rights  of  plaintiff. 
When  Tomson  foreclosed  the  mortgage,  and  the 
premises  were  sold  to  satisfy  his  judgment,  and  when 
appellant  redeemed  from  the  sale,  the  records  showed 
that  Tomson  was  in  effect,  at  most,  a  junior  lien-holder, 
without  right  to  enforce  a  sale  of  the  premises  to  the 
prejudice  of  plaintiff.  What  defense,  if  any,  might 
have  been  interposed  to  Tomson' s  suit  we  are  not 
required  to  determine.  But  the  lien  of  plaintiff  was 
superior  to  that  of  Tomson.  His  interests  had  not  been 
adjudicated  in  any  action  to  which  he  had  been  made  a 
party.  The  assignment  to  him  could  not  have  been  pre- 
judicial to  the  mortgagor  in  a  legal  sense,  for  the  notes 
were  payable  to  the  order  of  the  mortgagee,  and  the 
mortgage  was  incident  to  the  debt  passing  by  the 
assignment  of  it.  We  find  no  error  in  the  judgment. 
It  is  therefore  Affirmed. 
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Zimmerman  v.  The  Home  Insurance  Company 

Fire  Insuranoe:  brbaoh  of  fouoy  by  additignal  msuRANCE: 
NOTICB  Aia>  CONSENT :  EYiDBNGB.  The  defendant  issued  to  plaintiff 
a  i)olic7  of  fire  insurance  for  fifteen  hundred  dollars  on  a  certain 
building,  and  the  policy  permitted  other  insuranoe  to  the  extent  of 
fifteen  hundred  dollars,  and  provided  as  follows  :  "If  the  assured 
shall  have,  or  shall  hereafter  make,  any  other  insurance  on  the 
property  hereby  insured,  or  any  part  thereof,  without  the  consent 
of  the  comi>anj  written  hereon,  this  policy  shall  be  void; "  also, 
"  The  managers  of  the  company  at  Chicago  are  alone  authorized  to 
make  any  change  or  grant  any  privileges  under  this  policy,  and 
any  indorsement  or  agreement  varying  ^e  contract,  made  by  any 
agent  or  sub-agent  of  the  company,  is  void."  On  the  policy  were 
indorsed  the  words:  *' Ducat  and  Lyon,  Managers,  Chicago, 
DL"  At  the  time  the  policy  was  issued  there  were  two  other 
policies  in  force  ui)on  the  building,  one  for  fifteen  hundred  dollars, 
and  the  other  for  two  thousand  dollars  of  which  the  company's 
agent  who  transacted  the  business  had  notice;  but  it  was  the 
understanding  that  the  two  thousand  dollars  should  be  canceled, 
which,  however,  was  never  done.  The  fifteen-hundred-dollar 
policy  expired  a  short  time  after  the  policy  in  question  was  issued, 
and  plaintiff  secured  the  same  amount  of  insurance  in  another 
company.  After  doing  this  he  notified  the  agent  of  defendant, 
through  whom  he  had  secured  defendant's  policy,  of  that  fact,  and 
said  :  "  Shall  I  notify  the  companies,  or  will  you?"  This  agent 
was  also  the  agent  for  the  company  which  carried  the  two-thousand- 
dollar  risk.  There  was  no  evidence  that  plaintiff  ever  sought  or 
secured,  either  through  the  local  agent  or  the  managers  at  Chicago, 
permission  to  C€irry  more  than  fifteen  hundred  dollars  additional 
insurance,  and  the  property  was  bnmed  before  any  additional 
premiums  had  been  paid  to  defendant.  In  an  action  on  the  policy, 
J3eW— 

(1)  That  the  failure  or  inability  to  get  the  two-thousand-dollar 
policy  canceled  according  to  the  understanding  did  not 
operate  as  a  x>ermission  from  defendant  to  carry  it  in  excess 
of  the  amount  allowed  by  its  policy,  and  that  by  carrying 
the  excess  the  policy  was  rendered  void. 

(2)  That  there  was  no  evidence  to  be  submitted  to  the  jury  on 
the  question  whether  the  defendant  had  consented  to  the 
excessive  insurance,  and  that  the  court  properly  directed  a 
verdict  for  defendant. 

Appeal  from  Delaware  District  Court.— B.ON.   D.  J. 

Lenehan,  Judge. 


77    686i| 

00    HI 

I  77    685 

t02    S^ 

77~085 

96    628 

100    176 

100    180 

"77    »»»' 
102   R62 

77~686l 

no  4aeJ 

77    b85 
113     68 

126    ^9 


77     68fi| 
148     ^ 


Filed,  May  27,  1889, 


686  SUPREME  COURT  OF  IOWA, 

» ^ 

Zimmerman  v.  The  Home  Ins.  Go. 

Action  on  a  policy  of  insurance.  There  was  a 
judgment  for  the  defendant,  and  the  plaintiff  appeals. 

J.  H.  Trewin  and  J.  H.  Shields^  for  appellant. 

CoU^  Mc  Vey  <fe  Clark  and  Branson^  Carr  <fe  Le  Boy^ 
for  appellee. 

Granger,  J. — On  the  twenty-second  of  December, 
1886,  the  defendant  company  issued  to  the  plaintiff  its 
policy  of  insurance  for  fifteen  hundred  dollars  on  a  cer- 
tain building  in  Earlville.  The  building  was,  on  the 
eleventh  of  May,  1887,  totally  destroyed  by  fire.  The 
policy  by  its  terms  permitted  fifteen  hundred  dollars  of 
other  insurance,  and  also  provided  that  ^4f  the  assured 
shall  have,  or  shall  hereafter  make,  any  other  insurance 
on  the  property  hereby  insured,  or  any  part  thereof, 
without  the  consent  of  the  company  written  hereon, 
*  *  *  this  policy  shall  be  void."  At  the  time  of 
applying  for  the  policy  in  defendant's  company,  the 
plaintiff  held  a  policy  in  the  Merchants  ft  Bankers' 
Company  for  two  thousand  dollars,  and  one  in  the 
Hecla  Insurance  Company,  of  Madison,  Wisconsin,  for 
fifteen  hundred  dollars.  The  iK>licy  in  the  Hecla 
Insurance  Company  would  expire,  by  limitation, 
February  9,  1887,  and  that  of  the  Merchants  and 
Bankers',  November  24,  1891.  At  that  time  the  plain- 
tiff undertook  to  cancel  the  policy  in  the  Merchants  and 
Bankers'  Company,  and  for  that  purpose  wrote  across 
the  policy  the  words,  "Please  cancel  this  policy," 
signed  it,  and  sent  it  to  the  company.  Letters  were 
also  written  to  have  the  policy  canceled.  It  was  not, 
however,  canceled,  and  the  company  continued  to  carry 
the  risk.  The  last  part  of  January,  1887,  and  before 
the  expiration  of  the  policy  in  the  Hecla  Insurance 
Company,  the  plaintiff  took  an  additional  policy  of 
insurance  for  fifteen  hundred  dollars  in  the  Council 
Bluffs  Insurance  Company. 

L    The  defendant  company  resists  payment  of  the 
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loss  for  the  alleged  reason  that  the  taking  of  this  addi- 
tional insurance  was  a  violation  of  the  contract,  and 
avoided  the  policy.  The  appellant's  claim  is  that  the 
additional  insurance  was  with  notice  to  the  company, 
and  with  its  consent.  The  business  of  appellant  with 
the  defendant  company  was  done  with  and  through  one 
J.  H.  Fuller,  at  Earlville,  both  as  to  the  original  taking 
of  the  insurance  and  the  consent  for  additional  insur- 
ance, as  claimed  by  appellant.  On  the  face  of  the 
policy  is  the  following  provision:  "The  managers  of 
the  company  at  Chicago  are  alone  authorized  to  make 
any  change  or  grant  any  privileges  under  this 
policy,  and  any  indorsement  or  agreement  varying  the 
contract  made  by  any  agent  or  sub-agent  of  the  company 
is  void. ' '  On  the  policy  is  indorsed  the  words :  "  D  uoat 
and  Lyon,  Managers,  Chicago,  Illinois."  At  the  close 
of  the  plaintiff's  testimony  the  court,  on  motion  of 
defendant,  orally  instructed  the  jury  to  return  a  verdict 
for  it,  which  was  done.  Some  further  errors  appear  by 
assignments,  but  they  are  all  embraced  in  the  one 
query:  Did  the  court  err  in  this  instruction  to  the 
jury?  The  theory  of  the  appellant  is  that  there  was 
testimony  on  which  the  court  should  have  submitted  to 
the  jury  the  question  of  whether  or  not  the  company  had 
been  notified  of  the  additional  insurance,  and  consented 
thereto. 

The  plaintiff  was  not  a  witness  at  the  trial,  and  R. 
Zimmerman,  her  husband,  seems  to  have  done  all  the 
business  for  her,  and  was  a  witness,  and  it  was  this  wit- 
ness that  gave  the  notice  and  obtained  the  consent  to 
additional  insurance,  if  it  was  obtained.  The  abstract 
of  appellant  shows  the  testimony  of  R.  Zimmerman  on 
this  subject  to  be  as  follows:  "I  had  a  conversation 
with  Mr.  Fuller  on  or  about  the  ninth  or  tenth  of  March, 
1887.  I  said  to  him:  ^ Shall  I  notify  the  companies, 
or  will  you  ? '  I  have  taken  insurance  in  the  Council 
Bluffs.  The  Merchants  and  Bankers'  he  knew  all  about 
long  before.  I  notiiied  him  I  had  fifteen  hundred  dollars 
in  the  Council  Bluffs  and  two  thousand  dollars  in  the 
Merchants  and  Bankers'.      I  have  known  Mr.  Fuller 
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about  nineteen  years.  He  is  jastice  of  the  peace,  and 
in  the  insarance  business.  He  represents  the  New  York 
Home  and  Merchants  and  Bankers' .  He  was  agent  for 
them  when  I  dealt  with  him.  Fuller  had  the  agency  for 
the  Home  for  twelve  or  fifteen  years.  He  did  all  the 
business  with  the  policy-holders  there  for  the  Home 
Insurance  Company.  The  policy  sued  on  was  obtained 
by  me  from  Mr.  Fuller.  At  the  time  I  made  application 
for  the  Home  policy  I  had  fifteen  hundred  dollars  other 
insurance  in  the  Hecla  Insurance  Company,  and  two 
thousand  dollars  in  the  Merchants  and^  Bankers', 
and  told  Fuller  all  about  both  of  them.  Cross- 
examination.  I  went  to  Mr.  Fuller's  ojfice  about 
the  ninth  of  March.  John  Young  was  there.  I  told 
Fuller  about  the  Council  Bluffs  and  the  Merchants  and 
Bankers'  policy.  I  was  going  to  drop  the  Merchants 
and  Bankers',  because  I  had  to  pay  too  much  assess- 
ments. I  had  the  Home,  and  told  Mr.  Fuller  I  got  a 
policy  in  the  Merchants  and  Bankers' .  I  had  fifteen 
hundred  dollars'  insurance  in  the  Hecla,  also,  when  I 
got  the  Home  policy,  and  Fuller  knew  all  about  them. 
At  the  time  I  got  the  Home  policy,  in  December,  I  did 
not  suppose  the  Merchants  and  Bankers'  was  canceled. 
It  was  never  canceled.  Bedirect.  I  sent  in  the  Mer- 
chants and  Bankers'  policy  to  be  canceled  about  the 
fifteenth  of  December,  and  got  a  letter  back  in  three  or 
four  days,  that  they  would  not  cancel  it ;  and  I  then, 
the  same  day,  had  a  further  talk  with  Mr.  Fuller,  and 
showed  him  a  letter.  The  letter  stated  that  they  would 
not  cancel  unless  I  would  pay  short  rates.  Mr.  Fuller 
then  wrote  a  letter  to  the  company  for  me,  and  said  in  it 
that  I  would  pay  the  full  year  and  not  at  short  rates, 
and  I  sent  them  the  year' s  premium.  The  company  then 
sent  the  policy  back.  The  Hecla  policy  expired  on  the 
ninth  of  February,  1887,  and  the  Council  Bluffs  began 
on  that  day.  The  Merchants  and  Bankers'  policy  was 
never  canceled.  Recross.  I  received  the  letter  from 
the  Merchants  and  Bankers'  in  which  they  refused  to 
cancel  the  policy  before  the  twenty-second  day  of 
December,  when  the  Home  policy  was  made."     At  the 
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time  of  this  conversation,  one  Young  was  present,  and 
his  testimony  in  most  respects  corroborates  that  of 
Zimmerman.  But  take  Zimmerman's  testimony  as  in 
all  respects  uncontradicted,  and  what  is  its  value  1  It 
is  to  be  kept  in  mind  that  he  is  seeking  to  show  an 
agreement  or  consent,  under  his  contract  of  insurance, 
for  additional  insurance.  Under  the  letter  of  his  con-i 
tract  with  the  defendant,  such  consent  must  be  from  th( 
managers  at  Chicago;  and,  if  it  should  be  conceded  thai 
the  fact  of  the  consent  may  be  shown  by  parol,  where  is* 
the  testimony  even  tending  to  show  it  i  It  is  not  dis- 
puted but  that  the  taking  of  the  additional  insurance 
would  avoid  the  policy.  The  evidence,  then,  is  that 
after  the  taking  of  the  insurance  Zimmerman  went  to 
Fuller,  and  said :  ''  Shall  I  notify  the  company,  or  will 
you?  I  have  taken  insurance  in  the  Council  Bluflfs'. 
He  knew  of  the  Merchants  and  Bankers'  long  before." 

Now,  we  do  not  say  that  the  condition  of  appellant 
would  be  better,  but  his  claim  would  be  far  more  plaus- 
ible, if  before  taking  the  insurance  he  had  notified  the 
agent,  and  then,  without  objection,  had  taken  it.  But 
here  he  has  done  the  act  which  avoids  his  policy,  and 
then,  by  a  mere  notice,  without  asking  consent,  he  seeks 
to  show  that  consent  was  given  merely  because  of 
knowledge  of  the  breach.  We  do  not  think  such  a  rule 
has  ever  been  sanctioned  by  a  court  of  last  resort.  We 
are  referred  to  many  cases  in  which  it  is  held  that  the 
knowledge  of  the  agent  is  the  knowledge  of  the  com- 
pany. The  facts  as  a  basis  for  such  a  holding  are  that 
if  the  agent,  when  he  takes  the  risk,  knows  of  insur- 
ance, and  the  policy  stipulates  against  it,  the  company 
is  bound  by  this  knowledge  of  the  agent,  and  will  not 
be  permitted  to  receive  a  premium  for  insurance,  and 
then  avoid  liability  for  the  existence  of  a  fact  which  it 
knew  to  exist  when  making  the  contract  and  receiving 
the  premium.  Such  a  rule  is  founded  in  sound  public 
policy,  and  fraught  with  good  results.  But  how  differ- 
ent is  this  case.  Here  there  is  a  contract  against,  not 
what  actually  exists,  but  against  a  future  occurrence, 
except  by  its  consent,  and  then  the  event  sought  to  be 

Vol.  77—44 
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avoided  is  forced  upon  it,  in  violation  of  the  agreement, 
and  their  consent  sought  to  be  established  merely  by 
notice  of  the  fact  that  the  wrong  has  been  done.  In 
this  case  the  appellant  could  not  have  been  misled  by 
the  silence  of  the  company,  for  his  status  was  not 
changed  in  consequence  of  such  silence.  He  was  not  in 
a  position  to  act,  relying  upon  this  notice  to  defendant, 
— if,  indeed,  it  was  such  a  notice, — for  his  action  pre- 
ceded the  notice.  If  the  defendant  had  received  money 
as  premium  after  this  notice,  or  had,  by  its  silence  or 
acts,  in  any  manner  induced  a  change  in  the  affairs  of 
appellant,  the  rule  might  be  different.  This  much  has 
been  said  upon  the  theory  that  notice  of  the  additional 
insurance  to  the  agent.  Fuller,  would  be  notice  to  the 
company.  The  contract  of  insurance  gave  notice  to  the 
appellant  that  the  terms  of  the  contract  could  only  be 
changed  by  consent  of  the  managers  at  Chicago.  But 
it  seems  that  Zimmerman  did  not  think  that  notice  to 
Fuller  would  be  of  avail,  his  purpose  being  to  notify  the 
company,  as  he  asked  which  should  do  it.  There  is 
nothing  to  indicate  that  he  sought  consent  or  approval, 
for  nothing  of  that  kind  is  mentioned,  nor  is  there  a 
word  of  proof  that  he  ever  made  inquiry  as  to  the  answer 
of  the  company,  if  he  expected  Fuller  to  notify  it. 
Some  importance  is  attached  to  the  fact«  by  appellant, 
that,  when  Zimmerman  asked  of  Fuller  which  should 
notify  the  company,  he  said,  in  substance,  that  it  was 
all  right, — he  would  attend  to  his  own  company.  The 
language  does  not  indicate  in  any  sense  a  purpose  to 
consent  for  the  company,  and  there  is  no  claim  that  the 
company  ever  returned  a  consent  after  notice.  We 
think  appellant  entertains  an  erroneous  view  of  the  law 
as  to  the  authority  of  an  agent  to  change  the  conditions 
of  a  policy  after  the  contract  is  completed.  The  dis- 
tinction between  the  authority  of  a  soliciting  or  local 
agent  to  bind  the  company  at  the  time  of  making  the 
contract,  and  changing  it  after  it  is  made,  is  well  defined 
by  the  decisions  of  courts.  In  the  making  of  contracts 
the  law,  regardless  of  the  purpose  of  the  company, 
invests  the  agent  with  sufficient  authority  to  contract  on 
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a  basis  of  fairness  to  both  parties,  and,  when  a  contract 
is  thus  made,  the  law  shonld  protect  the  parties  in  its 
faithful  observance.  This  contract  expressly  provided 
how  and  with  whom  it  could  be  modified.  The  case  of 
HanJcins  v.  Insurance  Co.j  70  Wis.  1 ;  36  N.  W.  Rep. 
34,  is  directly  in  point.  It  is  of  importance  as  to  the 
right  of  appellant  to  continue  excessive  insurance 
merely  because  it  was  on  the  premises  when  the  policy 
in  question  issued,  and  also  as  to  the  conditions  of  the 
policy  as  to  how  its  provisions  could  be  changed ;  and  in 
that  respect  it  is  very  similar  to  the  case  at  bar.  In 
that  case  there  was  an  application  to  the  local  agent  for 
permission  to  mortgage  the  premises,  which  permission 
would  be  a  waiver  of  the  conditions  of  the  policy.  The 
agent  said:  '^  It' sail  right.  Go  ahead,  and  make  out  ^ 
the  contract."  The  condition  of  the  policy  was  that 
such  a  waiver  could  only  be  by  the  secretary  of  the 
company,  in  writing.  It  was  held  to  be  no  waiver,  and 
the  encumbering  of  the  property  avoided  the  policy. 
The  case  cites  a  large  number  of  authorities  in  support 
of  the  rule. 

11.  It  is  urged  in  argument  that,  at  the  time  the 
policy  issued,  there  was  insurance  on  the  property  in 
excess  of  the  limit  under  the  policy.  That  is  true ;  but 
at  that  time  there  was  an  effort  to  cancel  the  Merchants 
&  Bankers'  policy,  which  would  have  brought  the 
amount  within  the  requirements  of  the  contract.  The 
company,  however,  was  bound  to  contract  with  refer- 
ence to  the  facts  as  known  at  the  time.  It  was  then 
expected  by  both  parties  that  the  reduction  would  be 
made.  Both  parties  then  understood  what  the  amount 
of  insurance  was  expected  to  be,  and  the  mere  fact  that 
it  could  not  be  reduced  when  it  was  intended  to  be 
would  not  make  a  contract  that  the  excessive  amount 
should  be  kept  up  by  additional  insurance.  See  Ban- 
Jcins  V.  Insurance  Co.j  supra.  The  wisdom  of  a  limita- 
tion as  to  the  amount  of  insurance  on  property  is  too 
manifest  to  deserve  notice,  and  parties  have  the  right  to 
fix  the  limit  by  contract.  When  thus  fixed,  it  should 
be  observed.     Insurance  companies  are  held  to  a  fair 
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construction  of  their  contracts  of  insurance,  and  no 
unfair  advantages  are  allowed  to  them.  This  is  not  a 
case  of  a  complaint  of  unfairness,  nor  of  advantages  by 
virtue  of  superior  skill  or  extended  experience.  The 
plaintiff  knew  well  his  contract,  and,  with  such  knowl- 
edge, violated  it.  We  think  there  was  no  testimony  to 
justify  submitting  to  the  jury  the  question  of  a  consent^ 
and  that  the  judgment  of  the  district  court  should  be 

Affibmed. 


Jenswold  v.  Doraw. 
The  Same  v.  Butledgb. 

T7~~802 

125  532  1.    Tax  Sale  and  Deed:  purchase  of  pabt  of  tract  fob  whole 

TAX  :  form  of  Bn> :  validity.  Section  876  of  the  Code  provides 
that  when  a  '*  purchaser  (at  tax  sale)  shall  designate  the  portion  of 
any  tract  of  land  or  town  lot  for  which  he  will  pay  the  whole 
amount  of  taxes  assessed  against  such  tract  or  lot,  the  portion  thus 
designated  shall,  in  all  cases,  be  considered  an  undivided  portion." 
In  these  cases  it  appears  from  the  tax-sale  record,  which  is  the 
authoritative  record  of  the  sales,  that  the  bids  were  made  upon  frac- 
tions of  the  tracts,  as  one-twentieth  and  one-eightieth.  Held  that 
the  law  would  regard  the  sales  as  of  undivided  interests,  and  valid, 
though  the  list  of  lands  advertised  for  sale  showed  that  the  bids 
were  for  "  two  acres  "  and  "  one-half  acre."  (Brundige  v.  Moloney, 
52  Iowa,  218;  Poindexter  v.  Doolittle,  64  Iowa,  62,  distinguished,) 

2.  : :  one  notice  to  redeem  from  two  sales.  A  pur- 
chaser at  tax  sale  purchased  one  fraction  of  a  tract  of  land  for  the 
taxes  of  one  year,  and  the  other  fraction,  and  the  whole  of  another 
tract,  for  the  taxes  of  the  next  year.  His  notice  to  redeem  recited 
the  two  sales  of  the  several  fractions,  and  the  purchase  of  all  of  the 
other  tract  by  the  same  person,  but  it  was  single  as  to  the  pur- 
chaser and  person  in  whose  name  the  land  was  taxed.  It  was 
addressed  to  the  proper  person  and  was  properly  served.  Held  that 
it  was  not  invalid  because  it  covered  more  than  one  sale  and  certif- 
icate, and  more  than  one  tract.  (White  v.  Smitht  68  Iowa,  818,  and 
Adajns  v.  Burdick,  68  Iowa,  666,  distinguished.) 

Appeals  from  Palo  AUo  District  Court. — Hois.  Geobob 

H,  Care,  Judge. 

Piled,  Mat  27,  1889. 
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The8S  cases  present  substantially  the  same  ques- 
tions, and  they  will  be  determined  in  one  opinion. 
They  involve  the  validity  of  certain  tax  deeds  upon  four 
forty-acre  tracts  of  land  in  Palo  Alto  county.  The 
plaintiff  is  the  owner  of  the  patent  title,  and  the 
defendants  are  the  owners  of  the  tax  titles.  The  dis- 
trict court  held  that  the  tax  titles  were  valid,  and  the 
plaintiff  appeals. 

John  Jenswoldy  Jr.y  pro  se. 
Soper  &  AlleUy  for  appellee  Doran. 

P,  0.  Cassidy  and  D.  HtUledgej  for  appellee  Rut- 
ledge. 

EoTHROOK,  J. — I.  The  actions  were  originally 
commenced  by  the  plaintiff,  Jenswold,  against  other 

parties,  for  the  purpose  of  quieting  his  pat- 
deed:  pup-  ent  title,  and  decrees  were  entered  in  his 
Sf  tract  for     favor.     The    appellees    herein    intervened 

whole  t&x* 

form  of  bid:     in  the  actious,  and  claimed  the  lands  under 

validity.  ' 

certain  tax  deeds.  Jenswold  joined  issue 
with  appellants,  and  claimed  that  the  tax  deeds  were 
void,  and  conveyed  no  title. 

It  appears  from  the  record  that  on  the  fifth  day  of 
December,  1881,  said  John  Doran  became  the  purchaser 
at  tax  sale  of  a  one  hundred  and  sixtieth  interest  in  one 
of  the  forty-acre  tracts,  and  that  in  consideration  of  said 
purchase  he  paid  the  delinquent  taxes  on  the  whole 
tract.  At  the  next  annual  tax  sale,  which  was  held  in 
December,  1882,  the  remainder  of  the  same  forty-acre 
tract  was  delinquent  for  the  taxes  for  1881,  and  was 
offered  for  sale,  and  Doran  bought  the  whole  of  the 
same,  being  one  hundred  and  fif  ty -nine  one  hundred  and 
sixtieths  thereof,  for  the  amount  of  taxes  due  thereon, 
and  at  the  same  sale  he  bought  the  whole  of  another  of 
the  forty-acre  tracts  in  dispute  for  the  delinquent  taxes 
due  thereon.     It  thus  appears  that  at  the  two  tax  sales, 
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in  the  years  1881  and  1882,  Doran  became  the  purchaser 
of  all  of  both  the  forty-acre  tracts  claimed  by  him.  He 
paid  the  subsequent  taxes,  and  within  the  proper  time 
he  gave  notice  of  redemption  to  the  proper  party ;  and 
at  the  expiration  of  three  years  from  the  day  of  sale  he 
surrendered  his  certificates  of  purchase  to  the  county 
treasurer,  and  received  treasurer's  deeds  for  all  of 
both  tracts.  Rutledge,  the  other  appellee,  bought  the 
two  other  forty-acre  tracts  in  substantially  the  same 
way.  The  only  diflferenc-e  was  that  at  the  first  sale  he 
bought  one-twentieth  of  one  forty,  and  one  eightieth 
of  the  other,  and  paid  the  delinquent  taxes  on  the 
whole  tracts ;  and  at  the  second  sale  he  became  the  pur- 
chaser of  the  remaining  parts  of  each  forty-acre  tract 
claimed  by  him.  It  appears  from  the  above  facts  as  to 
the  sale  of  the  land  for  taxes  that  there  must  have  been 
competition  among  the  purchasers  at  the  first  sale.  The 
lauds  purchased  were  but  small  fractions  of  the  tracts 
offered.  Section  876  of  the  Code  is  as  follows:  *'The 
person  who  offers  to  pay  the  amount  of  taxes  due  on 
any  parcel  of  land  or  town  lot,  for  the  smallest  portion 
of  the  same,  is  to  be  considered  the  purchaser ;  and, 
when  such  purchaser  shall  designate  the  portion  of  any 
tract  of  land  or  town  lot  for  which  he  will  pay  the 
whole  amount  of  taxes  assessed  against  any  such  tract 
or  lot,  the  portion  thus  designated  shall,  in  all  cases,  be 
considered  an  undivided  portion.     *    *    *'' 

Appellant  insists  that  all  of  these  sales  were  void 
because,  as  he  claims,  the  purchasers  did  not  designate 
by  their  bids  that  they  offered  to  pay  the  taxes  for  a 
designated  undivided  fraction  of  the  land.  He  claims 
that  the  '*list"  of  lands  advertised  for  sale  for  taxes 
shows  that  the  bids  were  made,  not  upon  fractional 
undivided  interests,  but  for  "two  acres"  and  "one-half 
acre."  But,  conceding  that  the  tax-sale  list  does  show 
that  acres  and  fractional  parts  of  acres  were  bid  instead 
of  undivided  fi-actions  of  the  whole  tract,  the  sales  can- 
not, for  that  reason,  be  held  to  be  void.  The  tax-sale 
record,  which  is  the  authoritative  record  of  the  sales, 
shows  that  the  bids  were  made  upon  fractions  of  the 
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tracts  as  one-twentieth  and  one-eightieth.  But  it  is 
claimed  that  it  does  not  appear  where  these  fractions 
were  located  in  the  several  tracts.  This  was  wholly 
unnecessary.  The  law  regards  them  as  undivided  inter- 
ests. The  deeds  follow  the  fractional  descriptions,  and 
we  think  the  record  shows  valid  sales.  It  is  only  neces- 
sary to  give  the  most  casual  examination  to  the  cases  of 
Brundige  v.  Moloney^  52  Iowa,  218,  and  Poirtdexter  7>. 
Doolittl€y  64  Iowa,  52,  claimed  by  appellant  to  be 
authority  for  holding  these  sales  invalid,  to  demonstrate 
that  they  are  not  applicable  to  the  question  now  under 
consideration. 

II.  It  is  next  claimed  that  the  notices  of  expiration 
of  redemption  were  insufficient  to  authorize  the  execu- 
2 . .       tion  and  delivery  of  the  treasurer's  deeds. 

SSieSSftSm^  The  notices  were  addressed  to  the  proper 
two  sales.  persou,  and  there  i?  no  objection  to  the 
manner  of  service.  But  it  is  claimed  that  the  notices 
cover  more  than  one  sale  and  certificate,  and  more  than 
one  tract,  and  that  they  are  insufficient  for  these 
reasons.  An  examination  of  these  notices  discloses  the 
fact  that  they  recite  the  two  sales  of  the  two  fractions, 
the  purchase  of  all  of  the  two  forties  by  the  same  person, 
and  the  notice  given  to  the  party  to  whom  the  lands 
were  taxed.  The  notices  were  single  as  to  the  pur- 
chaser, and  the  person  in  whose  name  the  land  was 
taxed.  They  are  in  no  sense  within  the  rule  of  the 
cases  of  White  v.  Smith,  68  Iowa,  313,  and  Adams  v. 
Burdick,  68  Iowa,  666.  We  think  the  notices  are  in 
form  in  substantial  compliance  with  the  statute. 

III.  Lastly,  it  is  claimed  that  sales  in  1882  were 
void  because  the  delinquent  taxes  for  1881  were  not 
carried  forward  upon  the  tax  books  as  required  by 
section  845  of  the  Code.  This  objection  to  the  sales  does 
not  appear  to  be  sustained  by  the  evidence. 

AB'FIRMED. 
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126  433  Riegelman  &  Co.  v.  Todd  et  al. 

1.  Appeal :  agrebmsnt  of  attorneys  :  evidbnob.  An  alleged  oral 
agreement  on  the  part  of  counsel  for  appellees  that  the  cause 
should  be  submitted  to  this  court  upoD  appellants'  abstract,  and 
that  a  transcript  should  be  waived,  cannot  be  estabUsfaed  by  the 
affidavits  of  appellants'  attorneys.     (See  Ckxie,  sec.  213,  par.  2.) 

2.      :    EYIDENCB  WANTING :    MOTION  FOB   NEW   TRIAL   FILBD  TOO 

liATB.  Where  appellee's  abstract  contradicts  api)ellant's,  and  is 
itself  denied,  but  appellant  fails  to  file  a  transcript,  appellee's 
abstract  must  be  taken  as  true,  and  when  it  thus  appears  that 
appellant's  abstract  does  not  contain  an  abstract  of  all  the  evidence, 
and  shows  that  the  motion  for  a  new  trial  was  not  filed  within  the 
time  prescribed  by  section  2888  of  the  Ck)de,  and  it  is  not  claimed 
that  the  time  was  extended  for  filing  it,  all  (questions  which  depend 
upon  the  evidence,  or  upon  the  motion  for  a  new  trial,  must  be 
disregarded. 

8.  Instruotions :  fraud  in  chattel  mortgagbs:  evidbngb.  In 
an  action  by  the  mortgagees  of  chattels  to  recover  them  from  an 
officer  holding  them  under  an  attachment,  it  is  not  necessary  for 
the  defendant,  in  order  to  succeed,  to  prove  both  that  the  mort- 
gages were  without  consideration,  and  that  they  were  made  to 
defraud  the  creditors  of  the  mortgagor;  and  the  instructions  in 
this  case  (see  opinion)  do  not,  when  considered  together,  as  they 
should  be,  so  hold. 

Appeal  from  Carroll  District   Court. — Hon.   J.    P. 

Conner,  Judge. 

Filed,  May  27,  1889. 

Action  to  recover  the  possession  of  specific  personal 
property,  or  the  value  thereof,  if  it  cannot  be  found, 
and  damages  for  its  detention.  There  was  a  trial  by 
jury,  and  a  verdict  and  judgment  for  plaintiffs.  The 
defendants  appeal. 

Cole,  McVey  &  Clark  and  Thos.  F.  Barber^  for 
appellants. 

Lehman  &  Park  and  E.  M.  Betzer^  for  appellees. 
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RoBiNSOK,  J. — Plaintiff 8  seek  to  recover  a  stock  of 
millinery  and  ladies'  furnishing  goods  and  certain  furni- 
ture, to  which  they  claim  title  by  virtue  of  two  chattel 
mortgages  executed  by  C.  R.  Meldon.  One  of  the  mort- 
gages was  given  to  plaintiffs,  and  the  other  to  M. 
Meldon.  '  Defendants  are  the .  sheriff  of  Carroll  county 
and  D.  B.  Fiske  &  Co.  They  claim  a  right  to  the  goods 
under  a  writ  of  attachment  issued  in  favor  of  said 
D.  B.  Fiske  &  Co.,  and  against  the  property  of  C.  R. 
Meldon,  and  allege  that  the  mortgages  by  virtue  of 
which  plaintiffs  claim  title  were  executed  to  hinder, 
delay  and  cheat  the  creditors  of  the  mortgagor,  and 
that  they  are  therefore  fraudulent  and  void.  The  jury 
found  specially  tfiat  the  mortgage  to  M.  Meldon  was 
void,  and  that  the  value  of  the  stock,  when  taken  by 
defendants,  was  fourteen  hundred  and  fifty  dollars,  and 
that  the  total  amount  due  the  plaintiffs  was  $1,636.68. 
Judgment  was  rendered  for  that  amount. 

I.  The  appellees,  by  an  additional  abstract,  deny 
that  the  abstract  of  appellants  is  an  abstract  of  all  the 
evidence  introduced  on  the  trial,  and  show  that  the 
verdict  was  returned  on  the  twenty-second  day  of 
December,  1887,  and  that  the  motion  for  a  new  trial  was 
not  filed  until  the  twenty -eighth  day  of  that  month. 
Appellants  deny  the  statements  of  the  additional 
abstract,  but  failed  to  file  a  transcript  in  this  court. 
Appellants  have  filed  a  motion  to  strike  from  the  files 
1  atpbal-  *^®  additional  abstract,  on  the  ground  that  it 
aSufroSys':**'  ^^®  Verbally  agreed  between  the  attorneys 
evidence.  Qf  ^ji^  respective  parties  that  a  transcript 
should  be  waived,  and  the  cause  submitted  in  this 
court  on  the  abstract  of  appellants.  Affidavits  of  attor- 
neys for  appellants  are  submitted  in  support  of  the 
motion.  The  alleged  agreement  is  denied  by  appellees, 
and  cannot  be  established  in  the  manner  proposed. 
Code,  sec.  213  (2).  The  motion  to  strike  will  therefore 
be  overruled.     In  the  preeeut  condition  of  the  record, 


698  SUPREME  COURT  OP  IOWA, 

Riegelman  &  Co.  t.  Todd. 


2. :  evl- 


all  questions-  which  depend  upon  the  evi- 
denoe'waiit-     dence  OF  upon  the  motion  for  a  new  trial 

ing :  motion 

ffledtooute  ™^^*  ^^  disregarded.  It  is  not  claimed 
that  there  was  any  extension  of  time  for 
filing  that  motion.  Code,  sec.  2838;  Stiles  v.  Estate  of 
BotJcin^  30  Iowa,  60 ;  Patterson  v.  JacJc^  59  Iowa,  633. 
II.  The  court  charged  the  jury  as  follows :  "  (4)  The 
defendant,  to  defeat  the  right  of  the  plaintiffs  to  recover, 
8.  iwflTRUCTioNs:  claims  that  the  mortgages  were  made  with- 
tSfmort^^e^:  ^^*  Consideration,  and  to  hinder,  delay  and 
eTidenoe.  defraud  the  creditors  of  C.  R.  Meldon  the 
maker  of  the  mortgages,  and  are  therefore  fraudulent 
and  void.  (5)  And  the  question  for  you  to  determine 
is  whether  or  not  this  defense  is  sustained  by  a  prepon- 
derance of  the  evidence.  If  so,  your  verdict  must  be 
for  the  defendants."  It  is  claimed  that  these  para- 
gi'aphs  of  the  charge  are  erroneous,  in  that  they  require 
defendants,  in  order  to  succeed,  to  prove  that  the  mort- 
gages were  without  consideration,  and  also  that  they 
were  made  to  hinder,  delay  and  defraud  the  creditors 
of  the  mortgagor.  The  fourth  paragraph  is  not  a  cor- 
rect statement  of  the  law,  and,  if  taken  alone,  would  be 
not  only  erroneous,  but  presumptively  prejudicial.  It 
is  evident,  however,  from  a  consideration  of  the  charge 
as  a  whole,  that  it  was  not  designed  by  the  court  to  be 
more  than  a  general  statement  of  a  claim  made  by 
defendants,  and  could  not  have  been  so  understood  by 
the  jury.  The  sixth  paragraph  of  the  charge  was  as 
follows:  '*If  you  find  from  the  evidence  that  C.  R. 
Meldon  made  either  one  of  said  mortgages  without  a 
valuable  consideration  therefor,  then  such  mortgage  is 
void  as  to  D.  B.  Piske  &  Co.,  although  the  parties  to 
the  mortgage  may  not  have  actually  had  a  fraudulent 
purpose  in  making  it;  and,  if  neither  of  said  mortgages 
was  supported  by  such  consideration,  then  your  verdict 
must  be  for  the  defendant."  In  other  paragraphs  the 
jury  were  fully  instructed  as  to  the  fraud  which  would 
avoid  a  conveyance  of  property  as  to  creditors,  even 
though  it  was  supported  by  a  valuable  consideration. 
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Under  the  charge  as  a  whole,  the  jnry  could  not  have 
been  misled  by  the  fourth  and  fifth  paragraphs. 

III.  Complaint  is  made  of  the  refusal  of  the  court 
to  submit  certain  special  interrogatories  and  certain 
instructions  asked  by  defendants,  but  in  the  absence  of 
the  evidence  we  cannot  review  the  action  of  the  court  as 
to  the  matters  specified.  The  record  discloses  no  pre- 
judicial error.  The  judgment  of  the  district  court  is 
therefore  Affikmed. 


Stiokney  et  al.  y.  Stiokney  et  al. 

1.  Interest:  paymknt  delaybd  bt  ijtiqation.  The  payment  of 
plaintiffs'  mortgagee  was  delayed  by  defendant's  resistance.  They 
provided  for  interest.  Held  that  interest  at  the  stipulated  rate  was 
properly  allowed  pending  the  litigation. 

2.  Landlord  and  Tenant :  tttlb  to  frofebtt  on  fabm.  Where  a 
tenant  leases  a  farm  and  is  to  pay  as  rent  one-half  of  aU  the 
prodacts  and  stock  raised  thereon,  he  has  a  half  interest  in  such 
prodacts  and  stock,  and  it  cannot  be  taken  to  satisfy  the  land- 
lord's debts. 

8.  Attachment :  sbryiob  bt  offioeb  db  facto.  The  service  of  an 
attachment  by  an  officer  de  facto  is  valid  as  to  the  rights  of  other 
persons. 

Appeal  from  Benton  District   Court — Hok.    L,    Qt. 

KiNNE,  Judge. 

Piled,  May  27,  1889. 

Action  in  chancery  to  foreclose  chattel  mortgages. 
A  decree  was  entered  foreclosing  the  mortgages,  and 
providing  for  the  order  of  priority  thereof.  Defendant 
Lauderbaugh,  whose  mortgage  is  held  to  be  last  in  the 
order  of  priority,  appeals. 

Gilchrist  &  Haines^  for  appellant. 

Nichols  &  Burnham^  for  appellees. 
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Beck,  J. — L  The  plaintiffs  in  this  action  seek  to 
foreclose  two  chattel  mortgages,  executed  by  defendant 
Walter  Stickney,  to  indemnify  plaintiffs  against  their 
liability  as  sureties  for  him.  The  mortgages  are  upon 
the  same  property,  viz.,  live-stock,  grain  and  hay  on 
certain  specified  farms  in  Benton  county,  owned  by  the 
mortgagor.  The  mortgagor  subsequently  executed  to 
plaintiffs  another  chattel  mortgage  upon  the  same  prop- 
erty, to  secure  an  indebtedness  arising  for  money  loaned, 
the  amount  being  ascertained  by  an  accounting  after- 
wards had.  Prior  to  the  execution  of  these  mortgages, 
Snock  had  brought  suit  against  Walter  Stickney,  and 
seized,  upon  an  attachment  issued  in  the  case,  a  part  of 
the  live-stock, — thirteen  three-year  old  steers.  Judgment 
in  this  case  was  entered  after  the  mortgages  above  men- 
tioned had  been  executed.  It  has  been  assigned  to 
plaintiffs'  mortgagor.  The  mortgagor  being  insolvent, 
plaintiffs  took  possession  of  the  property  under  their 
mortgages,  and  caused  it  to  be  advertised  for  sale. 
Defendant  Lauderbaugh,  in  his  answer,  alleges  that  the 
several  mortgages  of  plaintiffs  were  executed  for  the  pur- 
pose of  hindering  and  delaying  himself  and  other  credi- 
tors of  Walter  Stickney;  that  the  indebtedness  secured 
by  the  mortgages  has  been  paid  by  the  proceeds  of  sales 
of  mortgaged  property;  that  he  brought  suit  on  certain 
promissory  notes  executed  by  Walter,  and  recovered 
judgment  thereon.  An  attachment  was  issued  in  the 
action  after  the  plaintiffs'  mortgages  were  executed  and 
levied  upon  the  property  described  in  the  mortgages,  and 
plaintiffs  were  at  the  same  time  garnished.  On  the 
same  day,  but  after  the  levy  of  the  attachment^  Walter 
executed  to  the  defendant  a  chattel  mortgage  upon  the 
property  attached.  Defendant's  answer  is  made  a  cross- 
bill, and  he  prays  for  a  foreclosure  and  judgment  which 
shall  be  prior  to  the  claims  of  all  other  parties.  It 
appears  from  the  pleadings  that  See,  a  tenant  of  Walter, 
claims  an  interest  in  the  property  covered  by  the  mort- 
gages as  a  part  owner.  This  interest  is  admitted  by  plain- 
tiffs,  and  is  denied  by  defendant  Lauderbaugh.    Two 
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successive  agreements  were  entered  into  by  all  the 
parties,  to  the  effect  that  the  plaintiffs  sell  the  property 
and  hold  the  proceeds  to  be  disposed  of  as  the  court  may 
direct,  the  money  realized  therefor  to  stand  in  the  place 
of  the  property. 

II.  Defendant  Lauderbaugh  insists  that  plaintiffs' 
mortgages  should  not  be  enforced,  for  the  reason 'that 
they  were  given  to  defraud  Walter  Stickney' s  creditors. 
The  evidence  clearly  shows  that  the  first  two  were  given 
to  secure  plaintiffs,  who  became  sureties  for  Walter  for 
hona-fide  debts.  The  third  mortgage  was  executed  for  a 
sum  greater  than  was  really  due,  for  the  reason  that  the 
parties  had  made  no  settlement  of  the  particular  trans- 
actions out  of  which  the  indebtedness  arose.  We  think 
that  the  district  court's  conclusions  as  to  the  good  faith 
of  the  mortgages  and  the  amount  due  thereon  are  cor- 
rect. 

III.  The  defendant  thinks  the  court  erred  in  allow- 
ing interest  on  these  mortgages.     All  of  them  provided 

1  ivmxsT:  '^^  interest,  and  we  know  of  no  reason 
Se^Sd  by  ^^y  *^®  decree  should  not  allow  it.  Surely, 
iitigatioii.       defendant  ought  not  to  be  heard  to  com- 

plain.  By  his  resistance  to  plaintiffs'  claim  he  has 
delayed  their  payment.  The  plaintiffs  ask  for  nothing, 
as  to  interest,  which  is  not  provided  for  in  the  mort- 
gages. 

lY.  Defendant  insists  that  See  had  no  interest  in 
the  property  attached,  and  therefore  \h&  judgment  in 

2  Landlord  ^^®  f avor  is  uot  Warranted  by  the  facts.  We 
Stieto°p?5p-  *lii^k  differently.  See  leased  a  farm  of 
ertyonfarm.    Walter  Stickuey,  and  was  to  pay  one-half 

of  all  the  products,  including  all  crops  and  fruits  grown 
on  the  farm,  and  all  hogs,  cattle  and  calves  raised  on  it. 
Of  course,  one-half  was  the  landlord's,  and  one-half  the 
tenant's.  It  would  indeed  be  a  harsh  rule  which  would 
deny  him  an  interest  in  the  property,  and  make  it  all 
subject  to  the  landlord's  debts.     No  such  rule  exists. 

V.  Counsel  insist  that  the  levy  of  the  attachment 
In  the  Snock  case  did  not  bind  the  property,  for  the 
reason  that  it  was  all  owned  by  Walter,  and  the  sheriff 
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treated  it  as  property  in  which  See  had  an  interest  under 
the  lease.  Bnt,  if  counsel's  views  as  to  the  law  on  this 
point  should  be  correct  in  case  Walter  did  own  the  whole 
of  the  property, — which  we  are  not  prepared  to  adopt, — 
the  fact  upon  which  these  views  are  based,  namely,  that 
Walter  owned  all  interest  in  the  property,  is  not  estab- 
lished by  the  record.  See  surely  had  an  interest  in  the 
property  under  his  lease. 

YL    Counsel  argue  that,  as  the  officer  to  whom  the 
attachment  was  delivered  by  the  clerk  for  service,  and 

8.  attaohmeiit  :  ^^^  Served  it  as  a  * 'special  deputy,"  was 
eervioe  by  ^Qt  such  an  officer,  or  an  officer  at  all,  under 
de  facto.  lawful  appointment,  his  acts  were  void. 
We  think  the  record  fails  to  show  that  he  was  not  a  duly 
appointed  deputy.  But,  if  he  was  not,  he  did  hold  the 
writ,  and  he  did  seize  the  property,  and  make  return  of 
his  doings  as  an  officer.  He  was  an  officer  de  facto^  if 
not  de  jure.  It  would  surely  be  a  harsh  rule  which 
would  defeat  litigants,  and  overthrow  liens,  on  the 
ground  that  one  serving  writs  did  not  in  fact  lawfully 
hold  the  office  of  deputy,  or  was  not  appointed  to  serve 
the  writ.  The  rights  of  litigants,  relying  upon  the  acts 
of  executive  officers,  are  better  protected.  The  person 
having  color  of  right  to  the  office  of  deputy -sheriff,  to 
whom  a  writ  is  delivered  by  the  clerk  of  the  court  issu- 
ing it,  and  who  makes  service  and  return  thereof,  though 
he  be  not  an  officer  dejure^  is  recognized  by  the  law  as  an 
officer  defacto^  and  his  acts  are  valid  as  to  the  rights  of 
other  persons.  The  foregoing  views  dispose  of  all  ques- 
tions in  the  case.    The  judgment  of  the  district  court  is 

Affiem:rd. 


Walkeb  v.  Abbey  et  al. 

1.  Vendor  and  Vendee :  defeotivb  convetanob  :  NonoB :  bad 
FAITH.  Where  land  is  conveyed  with  an  acknowledgment  which 
is  not  good  in  this  state,  subsequent  purchasers  and  mortgagees, 
claiming  under  a  second  deed  from  the  same  grantor  who  have 
actual  notice  of  the  prior  conveyance,  and  who  part  with  no  value 
in  acquiring  their  pretended  title  and  interest,  take  nothing  aa 
against  those  claiming  under  the  first  deed. 
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2.  Depositions:  notigb  of  taking:  beryicb.  A  notice  of  the 
taking  of  depositions  was  addressed  to  certain  attorneys  as  attor- 
neys for  the  adverse  parties  A.  and  W.,  and  they  were  in  fact  the 
attorneys  for  both  A.  and  W.,  but  they  signed  their  names  to  an 
acceptance  of  service  of  the  notice  as  attorneys  for  W.  Held  that 
the  acceptance  was  good  as  against  A.,  in  the  absence  of  any 
objection  or  claim  that  they  did  not  appear  in  the  case  for  A. 

Appeal  from  Kossuth  District  Court — Hour.  Geobge 

H.  Caer,  Judge. 

Filed,  May  37,  1889. 

Action  in  chancery  to  foreclose  a  mortgage  executed 
by  defendant  Abbey  and  wife.  Goldthwaite  and 
Humphrey  Anthoney  intervene,  claiming  title  to  the 
lands  mortgaged  superior  to  plaintiff's  mortgage.  A 
decree  was  entered  declaring  plaintiff's  claim  fraudulent 
and  void,  and  that  the  title  of  the  land  is  in  the  inter- 
venors.     The  plaintiff  and  defendants  appeal. 

Meed  &  Meed^  for  appellant  Walker. 

H.  E.  Long^  for  appellant  Abbey. 
Clark  &  Cally  tot  appellee. 

Beck,  J. — L  The  plaintiff  seeks  in  this  action  to 
foreclose  a  mortgage  upon  a  quarter  section  of  land, 
executed  to  him  by  Abbey  and  wife  to  secure  a  prom- 
issory note  for  one  hundred  and  twenty-five  dollars 
and  the  interest  due  thereon.  Hawkins  and  Miller  are 
made  defendants.  The  interveners  allege  that  they  are 
the  absolute  owners  of  the  land  by  conveyances  under 
Walden,  the  patentee  ;  that  Hawkins  procured  a  deed 
to  be  made  by  Walden  to  Miller  by  falsely  and  fraudu- 
lently representing  to  him  that  Miller  was  the  holder  of 
the  title  under  Walden,  and  it  was  necessary  to  have  a 
conveyance  to  perfect  the  title  in  him  ;  that  Miller  con- 
veyed the  land  to  Abbey,  who  executed  the  mortgage  in 
suit,  and  another  mortgage  to  defendant  Hawkins.  It 
is  alleged  that  these    conveyances    were  executed   in 
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pursuance  of  a  conspiracy  of  the  plaintiflF,  Abbey,  Miller 
and  Hawkins  to  acquire  a  fraudulent  title,  and  enforce 
it  against  the  interveners. 

II.  We  find  the  facts  to  be  as  follows :  The  land 
was  entered  by  Walden.  He  conveyed  it  to  Latham  and 
1  VBHDOBand  ^^^tl^^r,  under  whom  the  intervenors  claim 
I25?^'J?J?"  title.  The  deeds  executed  by  Walden  were 
tiSfbad'faSS^  ^^*  acknowledged  in  the  form  prescribed 
by  the  statutes  of  this  state.  Being  executed 
in  Massachusetts,  they  followed  a  form  of  acknowledg- 
ment in  accord  with  the  law  of  that  state.  Hawkins 
applied  by  letter  to  Walden,  representing  that  "  a  party  " 
whom  he  represented  owned  the  land,  and  desired  a 
quitclaim  deed  to  cure  a  defect  in  the  chain  of  title. 
Walden  executed  a  deed,  pursuant  to  this  request,  to 
Miller.  Nothing  was  paid.  Neither  Miller,  Hawkins 
nor  any  other  person  except  the  intervenors  had  any 
title  to  the  land,  or  equity  therein.  These  were  facts 
known  of  course  to  Hawkins  and  Miller.  Miller  con- 
veyed the  land  to  Abbey,  who  executed  a  mortgage  on 
it  to  Walker,  as  he  alleges,  to  secure  a  prior  debt  for 
rent  and  money  loaned.  Abbey  executed  a  mortgage 
on  the  land  to  Hawkins.  The  consideration  paid  by 
Abbey  to  Miller  was  certain  stock  in  a  coal-mining  cor- 
poration, which  is  clearly  shown  not  to  have  been  of  the 
value  of  one  cent,  and  this  was  so  known  to  the  parties 
at  the  time.  The  alleged  debt  for  which  Abbey  executed 
the  mortgage  to  Hawkins  is  stated  by  Abbey  in  the 
following  language:  ^'I  turned  over  a  note  of  five 
hundred  dollars  on  the  payment  of  the  horse  I  purchased 
of  Mr.  Hawkins,  and  he  had  trouble  and  a  suit  in  col- 
lecting the  note.  I  gave  him  this  mortgage  to  indemnify 
him  on  that  note."  That  Hawkins  and  Miller  had  full 
notice  of  the  fact  that  Walden  had  conveyed  the  land, 
and  that  the  title  under  him  was  claimed  and  held  by  the 
intervener,  there  can  be  no  doubt.  And  we  think  the 
facts  lead  to  the  conclusion  that  Abbey  and  Walker  are 
chargeable  with  knowledge  of  the  same  facta.  Abbey 
paid  nothing  for  the  land.  This  fact  alone  defeats  his 
claim  that  he  is  a  good-faith  purchaser.    The  mortgage 
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to  Walker  is  to  secure  a  prior  debt.  He  cannot 
therefore  be  protected  as  a  purchaser  in  good  faith. 
Flannigan  t).  AUhousey  66  Iowa,  613 ;  Phelps  v. 
FocTder^  61  Iowa,  840.  The  evidence  irresistibly  leads 
ns  to  the  conclusion  that  Hawkins,  Miller,  Abbey  and 
Walker  were  all  fully  advised  of  the  conveyance  by 
Walden  and  the  claim  of  the  intervenors  under  it ;  that 
they  acted  in  concert  upon  this  knowledge,  to  acquire 
title  to  the  property. 

III.  We  need  not  consider  certain  objections  to 
evidence  tending  to  show  that  the  acknowledgments  of 
the  deeds  made  by  Walden  were  in  accord  with  the  law 
of  Massachusetts,  as  we  find  from  the  evidence  that  all 
the  parties  had  actual  notice  of  the  conveyance  under 
which  the  intervenors  claim  the  land. 

IV.  Certain  depositions  were  taken  on  the  behalf 
of  the  intervenors,  and  against  the  objections  of  the 

other  parties  were  permitted  to  be  read  in 
notice  of  tak-  evideuco.  The  objections  are  based  upon 
the  alleged  fact  that  no  notice  of  the  taking 
thereof  was  served  upon  Abbey.  Code,  section  8732, 
provides  that  a  notice  for  t/akmg  depositions,  or  for 
issuing  a  commission  to  take  depositions,  may  be  served 
upon  the  attorney  of  record  of  the  adverse  party.  In 
the  case  before  us  the  notice  was  served  upon  an  attorney 
who  the  record  shows  was  at  the  time  the  attorney  of 
Abbey.  The  service  is  shown  by  the  written  acceptance 
of  the  attorney  who  appeared  for  Abbey  as  well  as  for 
Walker.  It  is  true,  the  attorneys  aflBx  to  their  signature 
to  the  acceptance  of  the  notice  words  indicating  that 
they  are  attorneys  for  Walker,  but  the  notice  is  addressed 
to  them  as  attorneys  for  both  Walker  and  Abbey.  They 
were  in  fact  Abbey's  attorneys,  and  in  accepting  the 
notice  addressed  to  them  as  such  they  would  be  presumed 
to  do  so  in  that  capacity,  in  the  absence  of  any  objection 
or  disclaimer  that  they  did  not  appear  in  the  case  for 
Abbey. 

V.  We  need  not  inquire  whether  under  the  cura- 
tive act  of  the  twentieth  general  assembly,  legalizing 
conveyances  (chapter  203),  the  registry  of  the  deeds 
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execated  by  Walden  to  the  grantee,  under  whom  the 
intervenors  claim,  imparted  notice  to  any  of  the  defend- 
ants, for  the  reason  that  we  have  reached  the  conclusion 
that  the  evidence  shows  that  all  are  chargeable  with 
actual  notice  of  the  conveyance. 

The  foregoing  discussion  disposes  of  all  questions 
in  the  case.  We  are  of  the  opinion  that  the  decree  of 
the  district  court  ought  to  be  Affirmed. 
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The  National  Lumbeb  Company  v.  Bowman. 

Meohanio's  Lien:  ooliatbral  SEOUBirr  to  defeat.  In  an 
action  by  a  material  man  against  a  landlord  and  tenant  to  establish 
and  enforce  a  mechanic's  lien  upon  improvements  placed  on  the 
premises  by  the  tenant,  the  fact  that  plaintiff  sought  to  establish 
that  the  landlord  was  a  purchaser  of  the  materials,  and  to  make 
him  personally  liable,  did  not  defeat  the  right  to  a  lien,  under  sec- 
tion 2129  of  the  Code,  providing  that  one  cannot  have  a  lien  who 
has  collateral  security  on  the  contract, — where  the  claim  of  per- 
sonal liability  was  before  trial  dismissed  without  prejudice. 

:  EBBOB  IN  DESCBIBINa  PBBMISBS  :  ACTUAL  NOTIOB.     In  SUCh 


action,  an  error  in  describing  the  premises,  in  the  claim  filed  for 
the  lien,  did  not  defeat  the  right  to  the  lien  as  against  the  landlord, 
where  he  had  actual  notice  of  aU  the  facts,  and  could  not  have 
been  misled  by  the  error,  but  must  have  known  that  the  lien  was 
claimed  on  these  very  improvements. 

8.   :  landlord's  and  mechanic's  liens  :  chattel  MORTaAOB : 

PRIORITY.  A  mechanlc*s  lien  for  materials,  on  improvements 
made  by  a  tenant  on  leased  land  in  accordance  with  the  terms  of 
the  lease,  and  with  knowledge  of  the  landlord,  is  superior  to  the 
landlord's  lien  for  rent,  and  also  to  a  chattel  mortgage  on  the 
improvements  taken  by  the  landlord  after  they  were  made,  but 
prior  to  the  proceedings  to  establish  the  lien.  (See  opinion  for 
statutes  and  cases  cited.) 

Appeal  from  Fremont   District  Court. — Hon.  A.  B. 

Thoknell,  Judge. 

Piled,  May  27,  1889. 

This  is  an  action  for  the  foreclosure  of  a  mechanic's 
lien,  and  the  following  agreed  statement  is  taken  from 
the  abstract: 
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'^  It  is  admitted  that  at  all  times  herein  referred  to 
the  plaintiff  [defendant  Bowman  i]  was  the  owner  of  the 
premises  described  in  petition.  It  is  admitted  that  on  the 
first  day  of  March,  1885,  defendant  Bowman  leased  said 
premises  to  defendant  Givens,  for  the  term  of  four  years 
from  March  1, 1885,  at  the  annual  rental  of  nine  hundred 
and  thii'ty  dollars  for  first  year,  due  December  1,  1885 ; 
nine  hundred  dollars  for  second  year,  due  December  1, 
1886 ;  eight  hundred  and  forty  dollars  for  third  year,  due 
December  1,  1887 ;  seven  hundred  and  ninety-five  dol- 
lars for  fourth  year,  due  December  1,  1888.  That  said 
lease  was  in  writing,  and  introduced  in  evidence,  and 
provides  that  the  landlord  shall  have  a  lien  on  all  crops 
raised,  and  on  all  other  property  of  tenant  brought  on 
the  demised  premises,  whether  exempt  from  execution 
and  attachment  or  not.  It  further  provides  that  said 
tenant  shall  have  the  right  to  erect  such  improvements 
thereon  as  he  may  deem  proper,  and  at  the  termination 
of  the  lease  the  landlord  shall  have  the  option  of  buying 
such  improvements  at  their  appraised  value.  It  is 
admitted  that  said  lease  terminated  March  1,  1889.  It 
is  admitted  that  defendant  Grivens,  while  in  possession  of 
said  premises  under  said  lease,  erected  certain  improve- 
ments thereon,  consisting  of  one  corn-crib,  one  wind- 
mill and  tower,  one  set  of  scales,  one  hog- house,  ten 
feed-boxes,  for  which  plaintiff  sold  and  delivered  to 
said  Givens  lumber  and  material  amounting  to  four  hun- 
dred and  forty  dollars,  of  which  $134.76  has  been  paid, 
leaving  a  balance  of  $305.24,  for  which  plaintiff  obtained 
judgment  by  default  against  defendant  Givens.  That 
said  lumber  and  material  were  sold  and  delivered  on 
account  from  October  27  to  December  10,  1885,  in  pur- 
suance of  a  verbal  contract  therefor.  It  is  further 
admitted,  and  the  proof  shows,  that  on  January  16, 
1886,  plaintiff  duly  filed  with  the  clerk  of  Fremont 
county  district  court  a  sworn  statement  of  said  account 
and  claim  for  mechanic's  lien  on  the  improvements  oi 
defendant,  which  are  described  as  situated  on  section 
29,  instead  of  section  23,  on  which  the  improvements 
referred  to  are  situated ;  but  otherwise  it  is  admitted 
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that  said  lien,  as  filed,  was  sufficient,  and  in  due  form 
of  law.  It  is  admitted  that  plaintiff  at  all  times 
claimed,  and  Bowman  denied,  a  personal  liability  for 
the  purchase  of  said  lumber ;  and  that  on  the  trial  of 
this  cause  plaintiff  dismissed  his  claim  against  defend- 
ant Bowman  for  personal  liability  without  prejudice  to 
a  future  action."  It  is  also  an  undisputed  fact  that 
defendant  Bowman  was  present  when  the  improvements 
were  made  on  the  premises,  and  knew  of  the  lumber 
being  procured  for  the  purpose.  Defendant  Bowman 
alone  made  defense.  There  was  a  judgment  for  plain- 
tiff, and  defendant  Bowman  appeals. 

W.  P.  Ferguson^  for  appellant. 
James  McCahe^  for  appellee. 

Granobk,  J. — It  will  be  observed  that  the  contract 
by  which  Givens  held  the  premises  provided  *^  that  said 
tenant  shall  have  the  right  to  erect  such  improvements 
thereon  as  he  may  deem  proper,  and  at  the  termination 
of  the  lease  the  landlord  shall  have  the  right  to  buy 
such  improvements  at  their  appraised  value."  There  is 
no  dispute  but  that  the  lien  would  attach  as  against 
Givens.  The  inquiries  in  the  case  are  as  to  defendant 
Bowman's  rights  in  the  improvements,  and  we  notice 
the  different  arguments  in  the  order  presented. 

I.  It  is  urged  that  plaintiff  cannot  avail  itself  of 
the  lien  claimed,  because  it  has  taken  security  which, 
1  mbchahio'8  wilder  Code,  section  2129,  would  defeat  the 
SSS"  8°^Srity  1^®^-  '^^^  section,  in  substance,  is  that  a 
to  defeat.  party  shall  not  be  entitled  to  the  benefit  of 
such  a  lien  who  has  collateral  security  on  the  contract 
The  security  referred  to  in  this  case  is  that  of  Bowman 
himself.  In  the  suit  plaintiff  sought  to  establish  that 
Bowman  was  a  purchaser  of  the  lumber,  and  make  him 
personally  liable,  which  fact  Bowman  denied,  and 
before  the  final  submission  of  the  cause  that  claim  was 
dismissed  as  to  him  without  prejudice.    The  fact  of 
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security  or  personal  liability  is  not  admitted  or  estab- 
lished in  the  case.  The  argument,  without  the  fact  to 
sustain  it,  is  entirely  without  utility. 

II.  The  agreed  statement  shows  that  in  filing  the 
statement  for  mechanic's  lien  the  section  of  land  was  by 
J  :  error  In  niistako  inserted  as  "twenty-nine"  instead 

desOTiMnjr  Qf  «« twenty-three,"  and  it  is  insisted  that 
aotuai  notice,  i^  amounted  to  no  statement  of  a  lien  as  to 
the  premises  in  question.  The  filing  of  a  statement 
was  not  necessary  to  charge  defendant  Givens.  He  had 
full  notice  without,  and  the  admitted  facts  and  testi- 
mony show  that  defendant  Bowman  had  as  much  knowl- 
edge of  the  material  facts  as  Givens.  Bowman  had 
constructive  knowledge  of  the  claim  as  filed.  He  knew 
Givens  to  be  his  tenant,  and  making  the  improvement 
on  his  premises,  and  must  have  known  of  the  error,  and 
that  plaintiff  claimed  the  lien  on  these  particular 
improvements.  An  admission  in  the  case  is  that  plain- 
tiff at  all  times  claimed  a  personal  liability  against  Bow- 
man for  the  lumber,  which  was  denied.  Noel  v.  Temple^ 
12  Iowa,  276 ;  Kidd  v.  Wilson^  23  Iowa,  464  ;  Code,  sec. 
2133. 

III.  The  lien,  as  established  by  the  district  court, 
attaches  only  to  certain  improvements,  and  not  to  the 
3  .  ^^^^      land.     Appellant  claims  that  his  landlord's 

meohaSfo^s  ^^®^  ^  prior  thereto,  and  also  that  his  chat- 
mortewr*^  tel  mortgage  on  the  improvements,  made 
priority.  subsequent  to  the  improvements,  but  before 
the  commencement  of  this  proceeding,  mui^t  take 
priority.  We  think  subdivision  4  of  section  2135  of  the 
Revised  Code  is  conclusive  of  the  question.  It  in  terms 
provides  that  for  things  furnished  or  work  done,  includ- 
ing those  for  repairs,  additions  and  betterments,  the 
lien  shall  attach  to  the  buildings,  erections  or  improve- 
ments for  which  they  were  furnished  or  done,  in  prefer- 
ence to  any  prior  lien,  or  encumbrance,  or  mortgage  on  * 
the  land,  which  seems  to  contemplate  that,  as  to 
improvements  created  by  the  materials  or  labor,  the 
lien  thereon  shall  be  prior  to  all  others.  Section  2133  in 
terms  provides    that   a   failure  to  file  the  statement 
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within  the  time  prescribed  shall  not  defeat  the  lien, 
except  as  to  purchasers  and  encnmbrancers  without 
notice.  In  this  case  Bowman  had  notice,  which  mast 
be  conclusive  both  as  to  the  landlord's  lien  created  by 
lease,  and  the  mortgage  afterwards  given.  This  view 
finds  support  in  the  case  of  Nordyke  <fe  Marmon  Co.  v. 
Woolen-Mills  Co,^  53  Iowa,  521.  We  find  no  error  in 
the  proceeding  of  the  district  court,  and  its  judgment  is 

Affirmed. 


Baboook  et  al  v.  Bonebrake  et  at. 

1.  Tax  Sale :  dbunquent  tax  not  BBOuaHT  fobward  t  whbn  hot 
REQUIRED.  Under  section  845  of  the  Code,  a  Bale  of  land  for  taxes 
of  a  prior  year  is  invalid  if  the  delinquent  tax  is  not  entered  by 
the  treasurer  on  the  tax  book  of  the  year  in  which  the  sale  is 
made.  But  the  rule  does  not  apply  to  a  case  where  the  treasurer 
has  not,  at  the  time  of  making  the  sale,  received  the  tax  books 
from  the  auditor  for  the  year  of  the  sale.  And  in  this  case,  where 
the  treasurer  received  the  tax  books  on  the  day  of  the  sale,  but  it 
is  not  shown  that  he  received  them  before  the  sale  had  been  made, 
and  it  appears  that  the  books  for  some  of  the  townships  were  in 
the  auditor's  hands  after  the  sale  had  closed,  held  (in  view  of  the 
presumption  which  must  be  indulged  that  an  officer  has  done  his 
duty)  that  the  tax  sale  could  not  be  regarded  as  invalid  for  the 
failure  of  the  treasurer  to  comply  with  the  statute  in  this  respect. 

d.       :  NOTICE  TO  BEDKRM  :  AMENDED  PROOF  OF  SERVICB  :  WHEN 

AND  BY  WHOM  MADE.  Where  the  purchaser  of  land  at  tax  sale 
gave  due  and  timely  notice  to  redeem,  but  the  proof  thereof  which 
he  filed  in  the  treasurer's  office  was  defective,  but  he  received  a 
treasurer's  deed  for  the  land,  and  afterwards  quitclaimed  it,  and  it 
passed  through  several  parties  to  W.,  it  having  in  the  meantime 
been  improved  and  occupied  by  the  grantees  of  the  purchaser,  but 
the  purchaser  never  at  any  time  assigned  the  certificate  of  pur- 
chase, hjeld  that,  under  section  894  of  the  Oode,  he  was  the  proper 
person,  though  he  had  conveyed  the  land,  to  ffie  proper  proof  of 
the  service  of  the  notice  to  redeem,  which  bad  been  originally 
given,  and  to  receive  a  new  treasurer's  deed  for  the  land.  Especially 
is  it  so  held  where  W.  and  all  the  grantors  in  her  chain  of  title, 
including  the  tax  purchaser,  join  in  asking  that  their  tax  title  be 
confirmed  as  against  the  claimant  under  the  patent  title.  ( Com- 
pare Rice  V,  BateSy  68  Iowa,  893. ) 
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• 

8.     :  — :  iMFBBFBcrr  pboof  of  sbbyioe  :  defeot  oubbd  : 

FRIOB  OCCUPANCY  UNDEB  INVALID  DBED  :  RENTS  AND  PROFITS  :  EQm- 

TDES.  Where  there  was  due  and  timely  notioe  to  redeem  from  a  tax 
sale,  but  imperfect  proof  of  the  service  of  such  notioe,  but  a  deed 
was  made  to  the  purchaser,  and  his  grantees  took  possession  and 
cultivated  and  improved  the  land  for  some  years,  and  meanwhile 
legal  proof  of  the  service  of  the  notice  was  filed,  and  no  redemption 
was  made  within  ninety  days  thereafter,  and  a  new  deed  was 
made  by  the  treasurer  upon  such  proof,  and,  only  a  few  weeks 
prior  to  the  time  when  the  tax  title  would  have  been  perfected  by 
the  statute  of  limitations,  plaintiffs  brought  this  action  to  redeem, 
held  that  their  right  was  cut  off  by  their  failure  to  redeem  under 
the  second  proof  of  service  (^Longv,  Smith,  62  Iowa,  881),  and  that 
they  could  not  claim  that  redemption  had  before  that  been  made 
in  equity  by  the  rents  and  profits  of  the  land  which  had  been 
enjoyed  by  the  holders  under  the  tax  title— the  rental  value  of  the 
premises  having  been  created  almost  whoUy  by  the  improvements 
which  they  had  made. 

Ajypeal  from   Carroll  District  Court.  —  Hon.   J.    P. 

CoNNEK,  Judge. 

Filed,  May  27,  1889. 

Action  in  equity  to  set  aside  certain  tax  deeds  for 
the  land  described  in  the  petition,  to  establish  in  plain- 
tiffs a  right  to  redeem  from  tax  sales,  and  for  other 
relief.  The  petition  of  plaintiffs  was  dismissed  by  the 
district  court,  after  a  hearing  on  the  merits,  and  pi  ain- 
tiffs  apipeal. 


/.  W.  Bull  and  ff.  8.  Fisher^  for  appellants. 

Oeo.  W.  Paine  and  0.  H.  Manning^  for  appellees. 

Robinson,  J.  — The  land  in  controversy  was  sold 
on  the  fourth  day  of  November,  1878,  to  P.  J.  Bonebrake, 
for  the  delinquent  taxes  of  1877.  No  redemption  from  the 
tax  sales  having  been  made,  tax  deeds  for  the  land  were 
issued  to  Bonebrake  on  the  sixteenth  day  of  December, 
1881,  and  were  recorded  on  the  following  day.  Notice 
of  the  expiration  of  the  time  of  redemption  was  duly 
given,  but  no  sufficient  proof  of  such  notice  was  filed  in 
the  treasurer's  oflBice,  although  proof  admitted  by  the 
parties  to  be  defective  was  in  fact  filed  after  the  expira- 
tion of  two  years  and  nine  months  from  the  time  of 
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the  sales,  and  more  than  ninety  days  before  the  deeds 
were  executed.  Prior  to  May,  1882,  the  land  was  unculti- 
vated prairie  land,  and  not  occupied  by,  nor  in  the 
actual  possession  of,  any  one.  After  the  tax  deeds  were 
recorded,  Bonebrake  executed  to  O.  H.  Manning  a  quit- 
claim deed  for  the  land.  In  May,  1882,  Manning 
conveyed  the  land  to  Nelson  Seyller,  who  took  actual 
possession  of  it,  and  broke  during  that  season  one  hun- 
dred and  eighty -five  acres,  and  in  the  following  December 
conveyed  the  land  to  R.  P.  Wilson.  The  land  was  culti- 
vated by  Wilson  during  the  years  1883,  1884  and  1885, 
and  during  the  two  years  first  named  he  made  improve- 
ments thereon  of  the  value  of  eighteen  hundred  and 
forty-five  dollars.  In  December,  1886,  he  conveyed  the 
land  to  Maggie  E.  Wilson,  who  is  still  in  possession  of 
it,  under  claim  of  ownership.  On  the  tenth  day  of 
February,  1885,  Manning,  as  the  agent  of  Bonebrake, 
made  and  filed,  in  the  proper  treasurer's  office,  affidavits 
showing  due  service  of  notice  of  the^  expiration  of  the 
time  for  redemption,  given  in  August,  1881.  On  the 
twenty-second  day  of  December,  1887,  and  more  than  a 
year  after  the  commencement  of  this  action,  new  treas- 
urer's deeds  were  issued  to  Bonebrake  on  the  sale  of 
1878.  Plaintiffs  are  the  owners  of  the  land,  unless  their 
title  was  extinguished  by  virtue  of  the  tax  sales  and  the 
proceedings  thereunder. 

I.    It  appears  that  the  tax  book  for  the  year  1878 
was  received  by   the  treasurer   of  Carroll  county  on 
1  Tax  sale:  de-    ^^^  ^^^  ^^  ^^®  ^^^^  ^^  questiou,  and  that 
SSt  brought     i*  d^^  ^^*  s^^w  ^^^*  *^®  **^  of  1877  was 
whSf  not  re-    d^linqiie^t;  when  the  sale  was  made.     It  is 
quired.  ^ot    showu  that  the  tax  book  was  in  the 

hands  of  the  treasurer  when  the  land  was  sold.  Sec- 
tion 845  of  the  Code  required  him  to  enter  in  the  tax 
book,  in  the  place  and  manner  pointed  out,  the  year  for 
which  the  taxes  on  any  tract  of  land  are  then  delin- 
quent. We  must  presume,  until  the  contrary  appears, 
that  the  treasurer  discharged  his  duty  in  this  case,  and 
that  the  tax  book  was  not  in  his  possession  when  the 
sale  was  made.     There  was  proof,  also^  which  tended  to 
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show  that  the  tax  book  for  at  least  one  township  was  in 
the  hands  of  the  auditor  after  the  tax  sale  closed.  If 
the  tax  book  was  in  different  parts,  it  is  probable  that 
all  were  delivered  to  the  treasurer  at  the  same  time. 
The  burden  is  on  appellants  to  establish  the  alleged 
error,  and  they  have  failed  to  do  so. 

II.     It  is  contended  by  appellants  that  the  first  tax 
deeds  did  not  confer  any  right  to  take  possession  of  the 

^ premises  in  controversy,  nor  bar  their  right 

notice  to  re-     of   redemption;    that   the    conveyance    by 

deem :  amend-  ■•-.*-.  -•  -■ 

•ervice^'wheD  Bouebrake  to  Manning  divested  the  former 
j^^^j)y'whom  of  all  interest  in  the  premises,  and  termi- 
nated his  right  to  file  the  second  proof  of 
service;  that  competent  proof  of  service  of  notice  of  the 
expiration  of  the  right  of  redemption  has  never  been 
filed ;  and  therefore  that  their  right  of  redemption  has 
not  yet  expired.  It  is  admitted  that  neither  the  tax-sale 
certificate,  nor  the  records  of  the  treasurer's  office,  show 
that  any  assignment  of  the  certificates  has  been  made. 
Bonebrake  had  ''conveyed,  confirmed  and  quitclaimed" 
the  land  before  the  second  proof  was  filed,  but  he  had 
made  no  formal  assignment  of  the  certificates  of  tax 
sale.  Under  these  circumstances,  we  think,  he  was 
authorized  to  make  the  proof  in  question.  If  he  was 
then  the  rightful  holder  of  the  certificates,  he  was 
authorized  by  statute  to  make  the  proof.  Code,  sec.  894. 
If  he  was  not  such  holder,  it  was  competent  for  his 
grantees  to  authorize  him  to  make  the  proof,  or  to  ratify 
his  act  in  making  it,  since  it  was  for  their  benefit.  The 
vital  matter  was  the  service  of  notice,  and  the  proof  of 
such  service  was  in  its  nature  formal.  The  case  of  Bice 
V.  Bates,  68  Iowa,  393,  held  that  under  similar  circum- 
stances the  tax-sale  purchaser  was  the  holder  of  the 
certificates,  and  as  such  authorized  to  make  the  proof, 
but  we  do  not  base  our  conclusions  on  that  case.  The 
record  shows  that  Maggie  E.  Wilson  is  the  present 
owner  of  all  title  and  interests  conveyed  by  the  tax 
sales  and  tax  deeds,  and  of  the  improvements  made  on 
the  premises  since  the  first  deeds  were  given,  and  that 
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all  the  grantors  in  her  chain  of  title,  including  Bone- 
brake,  ask,  in  effect,  that  her  title  be  confirmed.  We 
are  of  the  opinion  that,  under  the  circumstances  of  this 
case,  the  second  service  must  be  deemed  sufficient, 

III.     The  rental  value  of  the  premises  from  the 
time  Seyller  took  possession  to  the  expiration  of  the 

ninety  days  following  the  filing  of  the  sec- 
''toiperfeoil  oud  proof  was  more  than  the  amount 
ferJScw?  de-  required  to  redeem  from  the  tax  sales.  It  is 
piior'oooa*  Claimed  by  appellants  that  the  possession 
S?aiid*de©d:  and  usc  of  the  premises  by  defendants  oper- 
proflteiequi-  ated  as  an  equitable  redemption  from  the 
tax  sales.  It  is  true  that  the  title  under 
which  possession  of  the  premises  was  taken  was  defect- 
ive, but  the  defect  was  a  matter  of  form,  and  not  of 
substance.  Due  notice  of  the  taking  of  the  tax  deeds 
had  been  given  in  fact,  and,  had  there  been  a  delay  of 
less  than  three  weeks  in  commencing  this  action,  the 
title  of  the  defendants  would  have  been  perfected  by 
the  bar  of  the  statute.  Trulock  v.  Bentley^  67  Iowa, 
602 ;  Rice  v.  Haddock,  70  Iowa,  319.  The  rental  value 
in  question  seems  to  have  been  created  almost  wholly 
by  their  improvements.  They  occupied  and  improved 
the  land  in  good  faith,  by  virtue  of  tax  deeds  which 
were  in  due  form,  issued  under  a  valid  sale,  and  after 
due  notice  had  been  given.  It  is  clear  that  the  equities 
of  the  case  are  with  appellees.  The  right  of  appellants 
to  redeem  expired  ninety  days  after  the  filing  of  the 
second  proof,  and  their  interests  in  the  premises  were 
then  terminated.  Long  v.  Smith,  62  Iowa,  831,  and 
cases  therein  cited.  The  defendant  Maggie  E.  Wilson 
was  in  possession  of  the  premises  when  this  action  waa 
commenced.  The  title  of  her  grantor  was  perfected  as 
against  appellants  by  their  failure  to  redeem  the  land 
within  the  statutory  period  after  the  filing  of  the  last 
proof  of  service,  and  she  holds  all  the  title  he  had 
acquired.  For  the  purpose  of  this  case  it  is  not  mate- 
rial to  determine  the  necessity  or  effect  of  the  second 
deeds.  The  appellants  have  failed  to  show  themselves 
entitled  to  any  relief.  The  judgment  of  the  district 
court  is  therefore  Affirmed. 
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Malloby  et  al.  v.  City  of  Marion  Water  Works  !2Li2l 

Company  et  al. 

Heohanio's  Lien :  materials  to  contractor  :  oontraotor  paid  by 
OWNER  IN  ADVANCE.  Where  a  contractor  receives  payment  in  full 
before  the  agreement  with  a  subcontractor  for  materials  is  made, 
the  subcontractor  cannot  have  a  lien  as  against  the  owner  or  his 
property.  (See  Stewart  v.  Wright^  53  Iowa,  877;  Roland  v.  Bail- 
way  Co,,  61  Iowa,  880.)  In  this  case  it  was  claimed  that  the  con- 
tractor was  in  fact  the  comx>any  for  which  the  work  was  done,  and 
that,  therefore,  the  company  and  its  property  should  be  charged 
with  the  lien;  but  the  evidence  (see  opinion)  does  not  support  the 
claim. 

Appeal  from   Linn    District   Court.  —  Hon.    J.    H. 

Preston,  Judge. 

Filed,  May  28,  1889. 

Action  in  equity  to  foreclose  a  mechanic's  lien. 
After  a  hearing  on  the  merits  the  relief  demanded 
against  the  City  of  Marion  Water- Works  Compajny  was 
refused,  and  the  plaintiffs  appeaL 

Davis  <fe  VoriSy  for  appellants. 

Thompson  &  Lanning^  for  appellees. 

Robinson,  J. — Jesse  W.  Star,  Jr.,  submitted  to  the 
city  of  Marion  a  proposition  to  erect  and  complete  a 
system  of  water  works  according  to  the  plans  and  speci- 
fications given.  It  specified  the  number  of  hydrants  to 
be  furnished,  upon  which  the  city  was  to  pay  an  annual 
water  tax,  and  contained  a  schedule  of  rates  or  water 
tax  to  be  charged  private  consumers.  The  proposition 
was  accepted  as  of  the  nineteenth  day  of  April,  1885. 
On  the  nineteenth  day  of  May,  1885,  it  was  assigned  by 
Star  to  the  City  of  Marion  Water- Works  Company,  a 
corporation,  and  on  or  about  the  same  date  he  agreed 
with  the  company  to  furnish  all  material  and  machinery, 
and  to  perform  all  labor  necessary  to  fully  construct  and 
complete  the  water  works  according  to  the  proposition 
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accepted  by  the  city.  The  consideration  he  was  to 
receive  was  the  capital  stock  of  the  company  and  sev- 
enty thousand  dollars  of  its  bonds  secured  by  first  mort- 
gage upon  all  its  property.  The  stock  and  bonds  were 
issued  to  Star  in  accordance  with  the  agreement  on  the 
twentieth  day  of  May,  1885.  On  the  twenty-sixth  day 
of  September,  1885,  Star  ordered  of  plaintiffs  the  material 
for  which  they  seek  to  recover  in  this  action,  consisting 
of  iron  and  bolts  for  the  stand-pipe,  of  the  value  of 
$592.70,  and  the  order  was  filled.  It  is  contended  that 
Star  was  in  fact  the  water-works  company;  that  he 
claimed  to  be  the  company,  and  was  so  treated  by  its 
officers;  and  that,  although  the  material  was  sold  to  him 
as  an  individual,  yet,  under  the  circumstances  of  the 
case,  the  lien  of  plaintiffs  should  be  established  as 
against  the  company,  and  the  payment  by  the  company 
to  Star  be  disregarded.  W.  S.  Mallory  testifies  that  the 
business  of  plaintiffs  was  done  with  Star  for  the  water- 
works company,  but  the  statement  for  a  mechanic's  lien 
which  was  filed  by  plaintiffs  shows  that  the  account  was 
made  and  the  lien  claimed  as  against  Star  alone.  It  is 
neither  alleged  nor  shown  that  there  was  any  fraud  on 
the  part  of  Star  in  his  transactions  with  plaintiffs.  It  is 
shown  that  he  occupied  to  the  company  the  relation  of 
a  contractor  who  had  received  payment  in  full  before  the 
agreement  with  the  subcontractor  was  made,  and  there- 
fore the  lien  of  plaintiffs  cannot  be  established  as 
against  the  water  company.  Roland  v.  Railway  Co,^ 
61  Iowa,  380;  Stewart  v.  Wright,  52  Iowa,  337.  The 
officers  of  the  company  were  required  to  be  stock- 
holders, and  some  question  is  raised  as  to  whether  the  offi- 
cers held  their  stock  in  good  faith.  It  is  not  shown  that 
they  did  not  so  hold  it,  nor  is  the  validity  of  the  corpo- 
ration questioned.  The  evidence  fails  to  show  any 
valid  claim  of  plaintiffs  against  the  water- works  company. 
The  judgment  of  the  district  court  is  therefore 

Affirmed. 
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Clabk  y  MAVidLEB,  et  al. 
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Bpeoiflo  Performance:  bale  of  laio):  bad  faith  of  fuiichaseb:    \^ ^ 

77    717 

BVIDBKGB.    The   evidence   in   this  case,   though  conflicting  (see       go  ^90 
opinion),  held  to  show  that  defendant  left  the  land  in  question     v^fT^ll 
with  W.,  a  real-estate  broker,  to  be  sold  on  commission;  that  he     ^       "^ 
had  reason  to  believe,  and  did  believe,  that  W.  and  plaintiff  were 
members  of  the  same  firm,  and  that  it  was  the  firm,  and  not  W. 
alone,  that  was  to  sell  the  land ;  that  at  all  events  W.  and  plain- 
tiif  had  been  partners,  and  were  at  the  time  on  very  intimate 
terms,  and  mingled  more  or  less  in  land  and  other  business;  that 
W.  contracted  the  land  to  plaintiff  for  a  very  inadequate  price, 
and  that  defendant  executed  the  contract  without  reading  it,  or 
knowing   that   plaintiff  was  the  purchaser,  after   he  had  been 
offered  a  greater  price,  on  the  statement  of  W.  that  to  refuse  to 
execute  it  would  cause  litigation.    After  he  learned  that  plaintiff 
was  the  purchaser  he  refused  to  make  the*  deed,  and  this  action  is 
to  compel  specific  performance.    Held — 

(1)  That  plaintiff  was  not  a  purchaser  in  good  faith  and  could 
not  have  the  aid  of  equity  to  consummate  his  attempted 
fraud. 

(2)  That  although  the  evidence  of  the  fraud  might  not  be  suffi- 
ciently strong  to  justify  a  court  in  setting  aside  the  contract 
on  that  ground,  the  same  degree  of  evidence  is  not  essential 
to  justify  the  refusing  to  plaintiff  the  relief  asked,  since 
such  relief  is  largely  discretionary  with  the  court,  and 
depends  chiefly  on  the  good  faith  of  the  party  asking  it. 

(fi)  That  defendant's  negligence  in  not  reading  the  contract  did 
not  justify  an  order  for  specific  performance  notwithstand- 
ing plaintiff 's  bad  faith. 

Appeal  from  Woodbury  District  CourL — ^Hon.  Geobge 

W.  Wakefield,  Judge* 

Filed,  May  28,  1889. 

Action  for  specific  performance  of  contract  for  sale 
of  lands.  Judgment  for  the  defendants,  and  plaintiff 
appeals. 

Joy^  Hudson  &  Joy  and  Craig  L.  Wright^  for 
appellant. 

J.  H.  Swariy  M.  Neilon^  and  S.  F.  LynUy  for 
appellees. 
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Granger,  J. — On  the  sixteenth  day  of  February, 
1887,  the  defendant  J.  G.  Maarer  made  to  the  plaintiff 
a  written  contract,  by  the  terms  of  which  he  agreed  to 
make  to  the  plaintiff  a  deed  of  twenty  acres  of  land  in 
Woodbury  county,  if  certain  specified  payments  should 
be  first  made.  No  question  is  made  as  to  payments,  but 
the  defendant  J.  G.  Maurer  seeks  to  avoid  the  decree 
for  specific  performance  against  him  sought  in  this  case, 
on  the  ground  of  alleged  fraud  by  plaintiff  in  obtaining 
the  contract.  The  land  in  controversy  is  situated  about 
three  miles  from  the  business  center  of  Sioux  City.  The 
land  was  bought  by  Maurer  of  one  Camp  on  the  fifteenth 
day  of  February,  1887,  for  fifty  dollars  an  acre,  and  was 
bought  with  a  view  to  speculation.  One  McPherson, 
having  a  mortgage  on  the  premises,  is  a  defendant  in 
the  case,  and  has  some  interest  with  Maurer  in  the 
profits  of  the  transaction.  At  this  time  the  plaintiff 
and  his  brother  were  real-estate  dealers  in  Sioux  City. 
J.  W.  Weldon  was  at  the  time  residing  in  Sioux  City, 
and  was  a  brother-in-law  to  the  plaintiff,  and  there  is 
some  claim  that  Weldon  was  at  the  time  a  partner  with 
Clark  Bros.  On  the  day  of  the  purchase  of  the  land  by 
Maurer  he  went  to  the  oflBice  of  Clark  Bros,  to  make 
inquiry  as  to  the  price  of  lands;  and  as  to  what  occurred 
there  and  afterwards  there  is  much  conflict  in  the  testi- 
mony, but,  as  a  result  of  that  and  other  conferences, 
the  contract  in  question  was  made.  The  essential  dis- 
pute or  controversy  between  the  parties  is  this :  Maurer 
maintained  that,  as  a  result  of  his  talk  with  Weldon 
and  Clark,  he  left  the  land  with  the  firm,  composed  of 
whoever  it  might  be,  for  sale,  and  for  the  sale  they  were 
to  receive  a  commission  of  one  hundred  dollars.  The 
claim  of  the  plaintiff  is  that  the  firm  of  Clark  Bros,  had 
no  contract  or  arrangement  whatever  with  Maurer,  but 
that  he  left  the  land  with  Weldon  for  sale,  for  the 
specified  commission,  and  that  Weldon,  in  pursuance  of 
that  arrangement,  sold  the  land  to  the  plaintiff,  and 
that  in  fulfillment  thereof  the  contract  in  question  was 
made. 
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Prom  the  testimony  we  are  satisfied  that  when 
Manrer  went  to  the  oflSce  of  Clark  Bros,  he  went  there 
to  consult  the  firm,  and  there  was  much  to  cause  one 
not  familiar  with  the  actual  facts  to  suppose  Weldon 
was  a  member  of  the  firm.  Weldon  had  been  a  partner 
with  the  plaintiff,  and  the  sign  at  the  entrance  bore  the 
name  of  Weldon  as  a  member  of  the  firm.  It  is  true 
that  the  plaintiff  and  Weldon,  in  1884,  organized  the 
firm  of  "  Clark  &  Weldon,"  and  as  such  engaged  in  the 
real-estate  and  other  business,  and  did  business  in  the 
same  place  as  on  the  fifteenth  of  February,  1887.  In 
1885  the  firm  was  changed  to  "Clark  Bros.  &  Weldon,'' 
and  continued  the  same  business  ( real-estate  and  trad- 
ing land  for  goods).  There  was  a  firm  of  "J.  W. 
Weldon  &  Co.,"  and  Clark  Bros,  had  an  interest  in 
that  firm.  January  1,  1886,  there  seems  to  have  been  a 
dissolution  of  the  firm  of  Clark  Bros.  &  Weldon,  and  a 
notice  of  the  dissolution  published  in  the  Sioux  City 
Journal,  but  no  showing  that  Maurer  ever  knew  of  the 
dissolution.  Weldon  and  the  plaintiff  have  lived  in 
the  same  house  since  January,  1886,  and  during  all  the 
time  they  have  mingled  together  more  or  less  in  land 
and  other  business. 

From  a  careful  review  of  the  testimony,  conflicting 
as  it  is,  we  are  led  to  the  conclusion  that  Maurer,  when 
he  left  the  land  for  sale,  supposed  he  was  leaving  it  for 
sale  by  a  firm  of  which  the  plaintiff  was  a  member. 
Many  witnesses  were  examined  as  to  the  value  of  the 
premises  at  that  date,  and  under  such  testimony,  fairly 
considered,  its  market  value  was  not  less  than  one 
hundred  and  twenty-five  dollars  per  acre.  The  esti- 
mates by  dealers  put  it  from  seventy-five  to  two 
hundred  dollars.  The  sale  to  plaintiff  was  made  at 
sixty-dollars.  On  the  next  day  Manrer  was  offered 
seventy -five  dollars,  and  this  was  made  known  to 
Weldon  and  plaintiff  before  the  contract  was  signed, 
and  hence  Maurer  signed  it  in  the  face  of  a  much  better 
offer,  but  urges  that  he  only  did  so  under  the  representa- 
tions by  Weldon  and  plaintiff  that  plaintiff  had  sold  the 
land  to  an  outside  party,  residing  in  Kansas  City,  that 
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money  had  been  paid  thereon,  and  that  a  failure  to 
comply  would  result  in  litigation.  As  to  all  this  there 
is  also  a  conflict  of  evidence,  but  we  think  it  preponder- 
ates with  the  defendant. 

The  plaintiff  is  contradicted  as  to  his  statements  by 
several  witnesses,  wherein  he  is  said  to  have  stated  that 
he  made  the  sale  for  Maurer.  Weldon  and  Harry  Clark 
are  also  contradicted  as  to  statements  made  by  them 
seriously  impairing  their  testimony.  It  is  true  that 
Maurer  is  in  the  same  manner  contradicted,  but  his 
position  has  far  more  corroboration  than  that  of  the 
plaintiff.  Maurer  signed  the  contract,  and  it  contained 
the  name  of  plaintiff  as  grantee.  He  says  in  testimony 
that  he  did  not  read  the  contract,  or  know  that  Clark 
was  the  grantee.  If  the  plaintiff  was  seeking  an  enforce- 
ment of  the  contract  otherwise  than  by  decree  for 
specific  performance,  we  should  attach  far  more  signifi- 
cance to  this  feature  of  the  case.  It  is  true  that  he 
should  have  read  and  known  its  contents,  but,  conceding 
the  fact  of  negligence  in  that  resi)ect,  we  do  not  under- 
stand that  it  so  changes  the  rule  as  to  entitle  a  party  to 
a  decree  for  specific  performance  where  he  is  himself  in 
the  wrong.  The  duty  as  to  granting  this  relief  is  largely 
discretionary  with  the  court,  and  its  exercise  does  not 
depend  so  much  upon  the  fact  of  negligence  of  the  party 
against  whom  it  is  sought  as  upon  the  good  faith  of  the 
party  asking  it.  To  Justify  a  refusal  of  the  decree  in 
this  case,  it  is  not  necessary  that  our  action  should  be 
based  on  the  same  degree  of  proofs  that  would  justify 
setting  aside  the  contract  for  fraud,  or  even  mistake. 
It  should  be  granted  only  when  equity  and  good  con- 
science seem  to  require  it.  The  rule,  as  followed  by  this 
court,  is  clearly  stated  in  Palo  Alto  Co.  f>.  Harruon^  68 
Iowa,  81.  Whatever  may  be  the  rights  of  the  plaintiff 
in  an  action  at  law,  we  do  not  think  he  makes  that 
equitable  showing  in  his  own  behalf  to  entitle  him  to 
the  relief  prayed,  Affibmed, 
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OOHELTRBE  et  oZ  V.  HiLL. 

Partition:    rioht  of  one  oo-flaintiff  to   assign   and  dismiss: 

INTBRYENTION  OF  A8SIQNBB  :  BBS  ADJUDICATA.  One  of  the  plain- 
tiffs in  this  action  for  partition  was  the  devisee  of  a  life-estate  in 
the  land,  but  in  the  petition  she  claimed  only  a  fractional  share. 
After  the  petition  had  been  filed,  but  before  any  pleading  or  claim 
of  any  kind  had  been  filed  presenting  an  issue  against  her,  she 
assigned  to  H.  her  life-estate,  and  filed  in  the  court  a  statement  of 
that  fact  and  a  dismissal  of  the  action  as  to  her  on  that  ground; 
but  the  court  entered  judgment  confirming  the  shares  as  set  out  in 
the  petition,  and  appointed  referees  to  partition  the  land.  After- 
wards, on  the  intervention  of  H.,  asking  for  a  dismissal  of  the 
cause,  and  upon  the  motion  of  himself,  his  assignor  and  all  of  the 
defendants,  praying  for  a  dismissal,  the  court  modified  the  judg- 
ment so  as  to  substitute  H.  in  the  place  of  his  assignor  in  the 
partition.  Afterwards  H.  filed  a  supplemental  petition  of  inter- 
vention, setting  up  his  life-estate,  and  asking  that  it  be  established 
against  the  premises.  On  this  issue  the  court  found  that  he  had 
received  all  the  equity  to  which  he  was  entitled  in  the  judgment 
for  partition,  as  modified.    Held — 

(1)  That,  under  section  2844  of  the  Code,  H.'s  assignor  had  a 
right  to  dismiss  the  action  as  to  herself,  and  that  thereafter 
she  was  not  a  party  thereto,  and  that  the  judgment  of  par- 
tition did  not  bind  her.  If  other  parties  desired  to  proceed 
with  the  cause  as  against  her,  they  should  have  made  her  a 
party  defendant.     (Code,  sees.  2547,  2561.) 

(2)  That  the  judgment  of  partition  did  not  bind  H.  as  assignee, 
because  neither  he  nor  his  assignor  was  a  party  at  the  time 
it  was  rendered, — his  intervention  not  having  occurred  till 
after  that  time. 

(8)  That  the  court  erred  in  holding,  in  effect,  that  the  issue  as  to 
H/s  life-estate  was  adjudicated  in  the  judgment  in  partition, 
since  neither  he  nor  that  issue  was  then  before  the  court. 

(4)  That  the  cause  should  be  remanded  to  retry  the  cause  on  the 
application  for  partition,  regardless  of  the  prior  adjudica- 
tions, giving  full  opportunity  to  amend  the  pleadings  and 
make  new  parties. 

Appeal  from    Cedar    District    Court. — Hon*.    J.    H. 

Preston,  Judge. 


Filed,  May  28,  1889. 
Vol.  77—46 
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September  8,  1873,  James  Edminston  died  testate, 
leaving  as  his  widow  the  plaintiff  Margaret  Ocheltree, 
who  has  since  intermarried  with  the  other  plaintiff, 
William  Ocheltree.  The  will  of  Edminston  contains 
the  following  clause :  "I  give  and  bequeath  to  my  wife, 
Margaret,  all  my  estate,  real  and  personal,  that  I  may 
have  in  my  possession  at  the  time  of  my  demise,  during 
her  natural  lifetime."  The  will  contains  a  residuary 
clause  as  to  other  heirs,  among  whom  was  a  daughter, 
Bebecca  Ocheltree,  the  then  wife  of  plaintiff  William 
Ocheltree.  Rebecca's  interest  in  the  residuary  estate 
was  three-eighteenths.  She  afterwards  died,  and  her 
husband,  William  Ocheltree,  succeeded  to  one-third  of 
her  interest.  He  afterwards  married  the  widow  of 
Edminston,  as  before  stated,  who  joined  him  in  insti- 
tuting this  suit.  The  petition  is  in  the  usual  form  for 
partition  of  real  estate,  and  contains  the  following 
clause :  ^*  That  the  interest  of  said  heirs  in  and  to  the  said 
real  estate  is  as  follows :  Margaret  Ocheltree,  undivided, 
one-third;  Samuel  Edminston,  one-sixth;  William 
Edminston,  two  hundred  dollars  and  one-sixth ;  Chris- 
topher Edminston,  one-sixth;  William  Ocheltree,  one- 
eighteenth  ;  Mary  McGrilvary,  one  seventy-second ; 
Hannah  Grarey,  one  seventy-second ;  James  Jones,  one 
seventy-second;  Fanny  McLean,  one  seventy-second; 
Eunie  Starrett,  one  seventy-second ;  Minerva  Whitmer, 
one  seventy-second ;  Margaret  Virginia  Ocheltree,  one 
seventy- second ;  Wilson  Gilliland,  one  two-hundred 
and  sixteenth ;  Caroline  Marshall,  one  one-hundred  and 
eighth."  The  petition  recites  that  there  are  encum- 
brances by  way  of  mortgages  on  the  premises,  and  costs 
in  the  estate  yet  unpaid.  It  asks  for  judgment  confirm- 
ing the  shares  as  alleged,  and  for  partition  by  a  sale  and 
distribution  of  the  proceeds  according  to  the  respective 
interests.  A  copy  of  the  will  is  attached  to  the  petition 
as  an  exhibit.  The  petition  was  filed  April  17,  1884^ 
and,  as  we  understand,  the  heirs  were  made  defendants. 
August  23,  1884,  Margaret  Ocheltree  filed  iu  court  her 
writt^Q  dismissal  of   the  action,  assigning  aa  reason 
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therefor  that  since  the  commencement  of  the  action  she 
had  sold  her  interest  in  the  real  estate,  and  agreed  with 
the  purchaser  to  dismiss  ihe  petition.  Notwithstanding 
the  dismissal,  on  the  twenty-fourth  of  August,  1884, 
judgment  was  ordered  confirming  the  shares  as  alleged, 
and  for  partition,  and  referees  appointed  to  carry  into 
effect  the  judgment  of  the  court.  August  27,  1884, 
Margaret  Ocheltree  filed  in  court  her  motion  to  set  aside 
the  order  made,  because  of  her  written  dismissal  on  file, 
and  because  the  attorneys  for  the  defendants  were  not 
present  when  the  order  was  made.  September  1,  1884, 
William  Hili,  being  the  purchaser  of  the  interest  of 
Margaret  Ocheltree,  intervened,  stating  for  cause  that 
he  had  purchased  the  life-estate  of  Margaret  Ocheltree 
in  the  premises,  giving  her  in  payment  a  life  annuity, 
and  asked  that  the  cause  be  dismissed  at  plaintiff's 
costs.  September  5,  1884,  Margaret  Ocheltree,  William 
EUll  (intervenor)  and  all  the  defendants  filed  a  motion 
asking  that  the  cause  be  dismissed.  On  the  nineteenth 
day  of  September,  1887,  the  court  passed  the  following 
order:  "And  now  on  the  nineteenth  of  September, 
1887,  this  case  comes  on  for  trial  upon  the  issues  joined 
herein^  and  the  court,  having  heard  the  evidence  and 
the  arguments  of  counsel,  and  examined  the  papers  and 
proceedings  herein,  finds  that  the  decree  heretofore 
entered  herein  should  be  modified  so  as  to  substitute 
William  Hill  in  the  place  of  Margaret  Ocheltree,  and  that 
he  should  be  entitled  to  the  same  share  and  interest  in 
the  distribution  of  the  estate  as  she  was  found  entitled 
to  in  said  decree,  and  such  as  she  was  entitled  to  under 
the  prayer  of  her  petition,  but  not  otherwise,  and  no 
greater  interest  than  she  would  be  entitled  to  there- 
under ;  and  the  referees  are  ordered  and  directed  to  pay 
the  liens  as  shown  by  .the  abstract,  and  also  the  lien  of 
William  Ocheltree,  administrator,  it  being  the  amount 
shown  to  be  due  him  as  administrator  of  the  estate  of 
James  Edminston,  deceased;  and,  after  the  said  debts  are 
paid,  the  balance  to  be  distributed  to  the  parties  in  accord- 
ance with  their  respective  interests ;  and  that  William 
Hill,  as  purchaser  of  any  of  the  interests  of  the  persons 
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heretofore  adjudged  to  be  heirs,  shall  be  entitled  to 
receive  their  said  interest.  All  of  which  is  finally 
ordered,  adjudged  and  decreed."  October  22,  1887, 
William  Hill  tiled  his  supplemental  petition  as  inter- 
venor,  stating  that  since  the  commencement  of  the 
action  he  had  purchased  the  interest  of  the  heirs  to  the 
estate,  so  that  he  owned  more  than  one-half  of  the  land 
in  fee,  as  well  as  the  life-estate  of  Margaret  Ocheltree ; 
that  William  Ocheltree  is  the  only  heir  desiring  a  par- 
tition of  said  land ;  that  the  decree  heretofore  entered 
by  mistake  or  inadvertence  makes  no  provision  for  the 
life-estate  he  has  purchased  of  Margaret  Ocheltree,  and 
asks  that  the  life^estate  be  established  against  the  prem- 
ises. November  23,  1887,  William  Ocheltree  filed  an 
answer  to  intervener's  petition,  averring  in  substance :  (1) 
That  by  reason  of  the  failure  of  Margaret  Ocheltree  to 
claim  in  the  original  petition  for  partition  a  life-estate, 
she  is  now  estopped  to  make  such  claim ;  (2)  that  by 
virtue  of  the  decree  then  entered  the  rights  of  the  par- 
ties were  fixed.  The  record  discloses  other  petitions  and 
records  of  the  court,  with  which  we  do  not  think  it 
advisable  to  encumber  the  opinion.  A  judgment  was 
entered  unfavorable  to  the  intervenor,  from  which  he 
appeals. 

Brinkj  Wolf  &  Hanley^  for  appellant. 

Wheeler  &  Moffil^  for  appellee. 

Granger,  J.  —If  parties  shall  think  that  this  cause 
has  been  considered  without  a  proper  understanding  of 
the  facts,  they  must  understand  that  is  because  of  the 
confused  and  unsatisfactory  condition  of  the  record. 
With  more  than  usual  pains  to  understand  it,  we 
approach  the  consideration  with'  many  doubts.  There 
seem  to  be  two  cases,  bearing  numbers  as  2,443  and 
2,505.  While  these  numbers  are  often  used  in  the  plead- 
ings and  orders  of  the  court  and  the  records  in  the 
different  cases  as  set  out,  the  cases  are  nowhere  identi- 
fied by  number  in  the  record,  and  the  relations  of  the 
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different  proceedings  are  in  doubt.  In  one  of  the 
pleadings  no  less  than  four  exhibits  are  referred  to,  and 
papers  are  appended,  but  without  designation  as  an 
exhibit,  and  in  regard  to  some  we  may  be  mistaken. 
The  final  order  seems  to  have  been  made  on  the  same 
day  in  the  two  cases  as  numbered,  and  the  appeal  seems 
to  be  from  both  orders.  As  we  understand  the  partition 
case, — being  the  one  entitled  first  above, — it  is  number 
2,443,  and  number  2,505  is  a  suit  of  Margaret  Ocheltree 
and  William  Hill  to  enjoin  the  referees  from  making  the 
sale  of  the  premises  under  the  order  of  the  court  made 
in  number  2,443.  The  appeal  presents  a  question  in  each 
of  the  cases  for  us  to  consider. 

I.  Appellant  claims  that  the  court  erred  in  not 
recognizing  his  claim  for  the  life-estate  of  Margaret 
Ocheltree.  The  ground  upon  which  the  court  refused 
the  claim  in  this  case  is  that  the  equities  of  his  claim  had 
been  settled  in  case  number  2,443.  To  an  understand- 
ing of  the  adjudications,  and  how  they  aflfect  the  appel- 
lant, it  will  be  necessary  to  know  who  were  parties 
to  be  affected  by  the  issues  tried  at  the  different  stages 
of  the  proceedings.  In  the  proceeding  for  partition, — 
number  2,443, — after  notice  and  filing  of  the  petition, 
the  plaintiff,'  Margaret  Ocheltree,  dismissed  the  proceed- 
ing by  a  writing  to  that  effect  filed  in  the  cause.  The 
order  of  the  court,  aflBrming  the  shares,  and  for  parti- 
tion, was  made  after  this  dismissal,  and  we  think  it 
important  to  enquire  if  the  order  in  any  manner  affects 
her  or  her  assignee.  It  seems  to  have  been  the  view  of 
the  court  that  she  could  not  dismiss  the.  action,  even  as 
to  herself,  so  as  not  to  be  bound  afterwards  by  the  pro- 
ceedings. At  least  we  infer  this  from  the  orders  made 
after  the  attempted  dismissal.  That  she  could  not  dis- 
miss the  action  as  to  her  co-plaintiff  may  be  conceded, 
but  as  to  herself  we  think  she  may  do  so,  and  that  such 
was  the  legal  effect  of  the  dismissal  filed.  Code,  section 
2844,  provides  that  an  action  may  be  dismissed  by  the 
plaintiff  before  the  final  submission  of  the  cause  to  the 
jury  or  to  the  court.  There  is  no  express  provision  for 
a  dismissal  by  one  of  two  or  more  plaintiffs,  but  there  is 
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nothiDg  in  the  letter  or  spirit  of  the  law  to  require  a 
co-plaintiff  to  remain  and  prosecute  a  cause  when  in  his 
judgment  neither  the  right  nor  his  interest  requires  him 
to  do  so;  and,  although  he  may  not  be  able  to  dismiss  the 
action,  he  may  do  so  as  to  himself.  If  parties  to  the 
action  desire  his  presence  in  court  for  the  further  prose- 
cution of  the  action,  the  provisions  of  the  Code  are 
ample  to  secure  his  presence  by  making  him  a  compul- 
sory party.  Code,  sees.  2547,  2551.  With  this  holding, 
Margaret  Ocheltree  was  not  a  party  to  this  proceeding 
when  the  order  for  partition  was  made,  and  is  in  no 
manner  bound  thereby.  Prom  the  time  of  filing  her 
dismissal,  she  made  known  to  the  court  fully  that  she 
had  sold  her  interest  in  the  premises,  and  had  no  rights 
there  to '  be  determined  by  the  court.  When  she  with- 
drew from  the  action,  no  pleading  or  claim  of  any  kind 
had  been  filed  presenting  an  issue  against  her,  and 
before  her  rights  could  be  affected  she  must  in  some 
manner  have  been  interpleaded.  If  she  was  in  no  man- 
ner affected  by  the  order  of  the  court,  her  assignee 
would  not  be,  merely  by  virtue  of  the  assignment.  If, 
then,  Hill  is  affected  by  the  judgments  of  the  court,  it 
must  be  in  consequence  of  his  intervention. 

It  is,  however,  urged  that  the  remedy  by  appeal 
is  lost,  the  order  for  partition  having  been  made  in 
August,  1884.  We  have  held  that  at  the  time  of  such 
order  Margaret  Ocheltree  was  not  a  party,  and  the  order 
could  have  no  application  to  her,  and  at  that  time  Hill 
was  not  a  party.  Hill  became  a  party  by  intervention, 
September  1,  1884,  and  asked  the  dismissal  of  the  cause 
on  the  ground  of  his  having  purchased  the  life-estate  of 
Margaret  Ocheltree.  No  ruling  appears  on  this  appli- 
cation, and  on  the  nineteenth  of  September  the  court 
modified  its  order  as  shown  in  the  above  statement  of 
the  case.  October  22,  Hill  filed  his  supplemental  peti- 
tion, which  was  answered  by  the  plaintiff,  William 
Ocheltree.  This  issue  presents  the  question  of  the  life- 
estate  claimed  by  the  intervener,  and  on  this  issue  the 
court  holds  that  it  ^' finds  that  said  William  Hill  and 
others  have  in  the  disposition  of  number  2,443  received 
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all  the  equitable  relief  to  which  they  are  entitled."  In 
number  2,443  we  have  held  that  Margaret  Ocheltree  dis- 
missed the  action  as  to  herself,  and  as  to  the  intervenor 
Hill  the  record  nowhere  shows  any  issue  or  decision  on 
that  question,  unless  it  be  the  order  set  out  in  the 
statement  of  facts  above.  Hill's  relation  to  the  case  at 
that  time  was  that  of  an  intervenor  merely,  asking  a 
dismissal  on  the  ground  of  having  purchased  the  life- 
estate.  His  application  was  not  answered,  nor  was  any 
issue  whatever  taken  as  to  his  rights.  In  his  applica- 
tion he  claimed  nothing  adverse  to  either  party,  nor 
did  either  party  seek  an  adjudication  against  him.  There 
was  no  record  on  which  a  judgment  could  be  based 
against  him.  We  think  the  court  erred  in  finding  that 
the  question  of  the  life-estate  of  intervenor  had  been 
adjudicated.  With  the  condition  of  this  record  we  are 
not  inclined  to  decide  as  to  the  validity  of  the  life- 
estate.  We  think  the  case  should  be  remanded  to  the 
district  court,  with  instructions  to  retry  the  cause  on 
the  application  for  partition,  unaffected  by  questions  of 
prior  adjudications  in  any  of  the  proceedings  now 
before  us;  giving  full  opportunity  to  amend  the  plead- 
ings, and  make  new  parties,  to  the  end  that  the  legal 
and  equitable  interests  of  all  the  parties  may  be  fully 
attained,  and  it  is  so  ordered.  Bevebsed. 


BussELL  y.  Huiskamp  Bros,  et  al. 

1.  Fraud:  deobee  of  fboof:  msTBUcriON.  Fraud  is  established 
by  the  proof  of  circumstances  which  lead  naturaUy  and  fairly  to 
the  conclusion  of  fraud  ;  and  a  clause  in  an  instruction  in  this  case, 
which,  in  effect,  told  the  jury  that  the  proof  must  be  such  as  to 
make  the  inference  of  fraud  irresistible,  was  error,  and  it  was  not 
cured  by  the  other  language  of  the  instruction*.  (Compare 
MeOreaTry  v.  Skinner,  76  Iowa,  411 ;  Turner  v.  Younker,  76  Iowa, 
258.) 
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2.  Conversion :  of  property  by  sheriff  :  pleading  :  instbuo- 
TIONS  :  DAMAGES.  In  an  action  against  a  sheriff  for  the  value  of 
goods  wrongfully  taken  on  execution,  though  the  petition  onlj 
alleged  a  wrongful  taking,  instructions  which  implied  a  conver- 
sion  of  the  goods  were  without  prejudice  to  defendants,  where 
their  answer  showed,  and  it  was  conceded,  that  the  goods  were 
taken  and  sold, — the  damages  in  any  case  being  the  value  of  the 
goods,  with  interest. 

Appeal   from   Mills    District    Court — Hon.    A.    B. 

Thoenbll,  Judge. 

Filed,  Mat  28,  1889. 

The  plaintiff  seeks  to  recover  the  value  of  a  stock 
of  goods  and  fixtures,  of  which  she  alleges  the  defend- 
ants wrongfully  took  possession.  There  was  a  trial  by 
jury,  and  a  verdict  and  judgment  for  plaintiff.  The 
defendants  appeal 

J,  F.  Smithy  for  appellants. 

Stone  &  Oillillandj  for  appellee. 

Robinson,  J. — The  property  in  controversy  was 
levied  upon  and  taken  by  defendant  Parrell  as  sheriff, 
by  virtue  of  three  executions  issued  in  favor  of  defend- 
ants Huiskamp  Bros,  against  the  property  of  C.  V.  B. 
Russell,  who  is  the  hasband  of  plaintiff.  It  is  claimed 
by  plaintiff  that  the  original  stock  of  goods  was  pur- 
chased on  the  twenty-second  day  of  July,  1882,  by  A.  J. 
and  L.  W.  Russell ;  that  they  employed  J.  J.  Woodrow 
to  take  charge  of  the  goods,  and  said  C.  V.  B.  Russell 
to  assist  him,  for  about  two  years  ;  that  Woodrow  then 
left,  and  C.  V.  B.  Russell  had  charge  until  some  time 
in  April,  1887;  that  on  the  twenty-third  day  of  that 
month  the  plaintiff  purchased  the  stock  and  appurte- 
nances, including  trade  fixtures,  and  took  possession  of 
and  owned  the  property  so  purchased,  and  remained  in 
possession  until  it  was  taken  by  defendants,  on  the 
sixth  day  of  the  next  August.  It  is  claimed  by  defend- 
ants that  the  property  was  in  the  actual  possession  of 
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the  husband  when  taken,  and  that  it  was  in  fact  then 
owned  by  him,  and  that  the  alleged  ownership  of  plain- 
tiff was  colorable  only,  and  taken  and  held  by  virtue  of 
a  conspiracy  to  hinder,  delay  and  defraud  the  creditors 
of  the  husband. 

I.  The  court  charged  the  jury  as  follows:  '*The 
burden  is  upon  the  defendants  to  show  that  the  transac- 
1.  FRAim:  tions  in  question  were  fraudulent  as  to  the 

pSSff  ""^  creditors  of  C.  B.  V.  Russell,  by  prepond- 
tructioii.  erance  of  the  evidence.  You  are  instructed, 
however,  that  fraud  can  seldom  be  shown  by  direct  evi- 
dence. It  is  usually  found  by  showing  facts  and 
circumstances  from  which  the  inference  of  fraud  natu- 
rally and  irresistibly  arises,  and,  if  such  facts  and 
circumstances  are  proved  by  the  evidence,  and  they  are 
of  such  a  character  as  to  produce  in  your  minds  a  con- 
viction of  the  fact  of  fraud,  then  it  must  be  considered 
that  fraud  is  proved  ;  but  in  considering  said  matter 
you  must  consider  only  such  facts  and  circumstances  as 
are  shown  by  the  evidence,  and  if  the  matters  shown  in 
evidence,  when  all  taken  together,  and  carefully 
weighed  and  considered,  are  as  consistent  with  an 
honest  as  with  a  fraudulent  purpose,  then  fraud  is  not 
shown.  If  the  evidence  shows  that  the  alleged  title  of 
plaintiflE  to  the  property  in  question  was  fraudulent,  as 
before  explained,  your  verdict  should  be  for  the  defend- 
ants." We  held  in  the  case  of  McOreary  t).  Skinner^ 
76  Iowa,  411,  that  it  was  error  to  charge  the  jury  that 
•'fraud  is  not  to  be  presumed  without  proof,  yet,  like 
any  other  fact,  it  may  be  proved  by  circumstances  from 
which  the  inference  of  fraud  is  natural  and  incontro- 
vertible ;  and,  if  such  circumstances  are  of  such  charac- 
ter as  to  produce  in  your  mind  a  conviction  of  the  fact 
of  fraudulent  intent,  it  will  then  be  established."  In 
Turner  v.  Tounker^  76  Iowa,  258,  an  instruction  which 
stated  that  fraud  might  be  established  by  proving  *' cir- 
cumstances from  which  the  inference  of  fraud  is  natural 
and  irresistible,"  was  condemned.  The  portion  of  the 
charge  in  this  case  which  we  have  quoted  falls  within 
the  rule  of  these  cases,  and  is  clearly  erroneous.     It  is 
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urged  by  appellee  that  the  charge,  taken  as  a  whole, 
cures  the  defect,  but  we  think  that  is  not  correct. 
Fraad  was  pleaded  in  the  answer,  and  defendants  relied 
upon  circumstantial  evidence  to  prove  it.  The  jury- 
were  told,  in  substance  and  effect,  that  fraud  could  not 
be  established  by  a  preponderance  of  the  evidence,  but 
that  the  proof  must  be  such  as  to  make  the  inference  of 
fraud  irresistible.  That  was  erroneous.  The  objection- 
able part  of  the  charge  was  in  effect  a  direction  of  the 
jury  as  to  the  weight  of  evidence  necessary  to  establish 
the  defense.  Its  natural  and  probable  effect  was  to 
mislead,  and  it  should  not  have  been  given. 

II.  Appellants    complain  of  certain   rulings  and 
portions  of  the  charge  of  the  court,  on  the  ground  that 
2.  coKYBMioir:    *^®y  assumed  the  conversion  of  the  prop- 
by  keSST^    ®^y  ^^  controversy  to  be  in  issue,  while  the 
feotfons:    petition  only  charged  a  wrongful  taking, 
damages.       rpj^^  auswcr  shows  that  the  goods  were  sold 

by  defendant  under  a  claim  of  right,  and,  since  there  is 
no  dispute  as  to  the  fact  that  the  property  was  taken 
and  sold  by  defendants,  the  alleged  errors  were  without 
prejudice.  If  plaintiff  is  entitled  to  recover,  the  meas- 
ure of  her  recovery  must  be  the  value  of  the  property 
taken,  with  interest. 

III.  Other  questions  are  presented  for  our  consid- 
eration, but  most  of  them  are  of  such  a  nature  that  they 
are  not  likely  to  arise  on  another  trial.  Some  of  them 
relate  to  the  refusal  of  the  court  to  give  certain  instruc- 
tions asked  by  defendants.  So  far  as  such  instructions 
incorporated  the  law,  they  seem  to  have  been,  in  sub- 
stance, given  in  the  charge  of  the  court.  Others,  which 
were  founded  upon  the  evidence,  need  not  be  considered. 
For  the  error  in  the  charge  which  we  have  pointed  out 
the  judgment  of  the  district  court  is 

Bevessed. 
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77    7S1| 
96    4H 

1.     Contract :  pabty  :  husband  and  wife  :  bvidbnob.    Plaintiff,  a  ^  M 

married  woman,  under  an  oral  contract  which  she  alleged  she  ^  [^ 

made  with  her  mother  and  her  mother's  husband,  took  possession  ,  77  73 j 

of  and  resided  in  the  mother's  house,  and  maintained  the  mother  '£ili.3B4 

and  mother's  husband  therein  during  the  mother's  life,  in  consid-  '^^  73]/ 

eration  of  having  the  property  on  her  death.     The  mother's  huA-  ._=^/ 

band  lived  with*  her  and  was  provided  for  and   supported  by  \^  j|^l 

plaintifif .    Held  that  he  must  be  regarded  as  a  party  to  the  contract,  /  ^T^^ 

though  he  testified  that  he  did  not  know  of  or  concur  in  it.  \\^  Wi 

8.    Evidenoe :  oral  contract  with  one  deceased.     One  who  is  in    \^   Ifi 
the  possession  of  real  estate  and  claims  to  own  it  under  an  oral      77    731 
contract  with  a  former  owner,  since  deceased,  may  testify  to  the    >^^    ^^ 
oral  contract  under  which  he  claims,  as  against  one  who  is  seeking 
to  subject  it  to  the  satisfaction  of  a  judgment  a^:ain8t  an  heir  of 
the  decedent.     The  judgment  creditor  in  such  a  case  is  not  one  of 
the  persons  against  whom  section  8689  of  the  Code  forbids  such 
testimony. 

8.  Homestead:  alienation:  obal  contract  consumkated  by 
ABANDONMENT.  Plaintiff,  a  married  woman,  after  having  furnished 
her  mother's  house,  under  an  oral  contract  with  her  mother  and 
her  mother's  husband,  took  possession  of  it  with  her  family,  and 
thereafter  supported  her  mother  and  her  mother's  husband  therein, 
in  consideration  of  the  property  becoming  hers  at  her  mother's 
death.  It  had  been  the  mother's  homestead.  Held  that  when 
plaintiff  took  possession  it  became  her  homestead, — ^the  mother  and 
her  husband  abandoning  it  in  consummation  of  the  contract, — and 
that  the  performance  by  plaintiff  of  her  oral  contract  gave  to  her 
the  right  and  equity  to  the  property,  notwithstanding  section  1990 
of  the  Ck>de.  requiring  the  husband  and  wife  to  concur  in  and 
sign  the  same  joint  instrument  in  order  to  convey  their  home- 
stead. 

Appeal  from   Polk   District    Court — Hon.    W.    P. 

Conrad,  Judge. 

Piled,  May  28,  1889. 

Action  in  chancery  to  restrain  and  enjoin  the 
sheriff  and  a  judgment  plaintiff  from  offering  for  sale, 
upon  an  execution,   a  certain  house  and  lot,  and  to 
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declare  the  property  exempt  from  the  lien  of  the  judg- 
ment upon  which  the  execution  was  issued.  The  relief 
prayed  for  was  granted  by  the  decree.  Defendants 
appeal. 

L.  O.  Bannister  and  Baylies  &  Baylies^  for 
appellants. 

CJias,  A.  Bishop,  for  appellee. 

Beck,  J. — I.  The  petition  alleges  that  plaintiff  is 
the  owner  in  fee  of  a  house  and  lot  in  the  city  of  Des 
Moines,  which  she  acquired  under  an  oral  agreement 
with  Letitia  Tisdale  and  Dennison  Tisdale,  her  mother, 
and  the  husband  of  her  mother,  under  which  she  took 
and  held  possession  of  the  property ;  that  Letitia  left, 
with  other  heirs,  W.  J.  Vinnedge,  a  son,  against  whom 
the  judgment  was  rendered  which  is  sought  to  be 
enjoined  in  this  case.  It  is  claimed  to  bind  an  interest 
in  the  property  which  W.  J.  Vinnedge  holds  as  an  heir 
of  Letitia.  The  answer  alleges  that  Letitia,  the  mother 
of  plaintiff  and  W.  J.  Vinnedge,  was  a  married  woman, 
and  with  her  husband  occupied  the  property  in  question 
as  a  homestead,  and  joined  in  no  written  instrument 
conveying  it,  which  alone,  under  the  statute,  is  sufficient 
to  pass  title  to  the  homestead ;  that  the  property 
descended  to  W.  J.  Vinnedge  and  other  heirs  at  law, 
and  that  defendants  seek  to  enforce  the  judgment 
against  him  by  the  sale  of  his  interest  in  the  property. 

The  evidence  establishes  the  following  facts :  Plain- 
tiff is  the  daughter  of  Letitia  Tisdale,   who  was  the 

wife  of  Dennison  Tisdale,  and  the  mother 
'  party  :hu8-      of  W.  J.  Viunedgc.     The  mother  and  her 

band  and  ■■        i_        t  •        i  i  «       •■ 

wiferevi-       husbaud    Were    m  the   occupancy  of   the 

don  CO 

property  as  a  homestead.  The  mother,  who, 
from  age  and  infirmities,  was  burdened  with  the  discharge 
of  domestic  duties,  proposed  to  plaintiff  and  her  hus- 
band that  they  should  take  the  homestead,  and  occupy 
it,  giving  the  mother  and  her  husband  a  living  and 
support  in  the  daughter's  family,  and  that  the  plaintiff 
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should  thus  acquire  the  title  to  the  property.  The 
husband  assented  to  this  contract,  and  became  a  party 
to  it.  Thereupon  plaintiff  and  her  husband  went  into 
possession  of  the  property,  and  fully  performed  their 
contract  to  supply  a  living  and  support  to  the  mother 
and  her  husband.  The  plaintiff  owned  all  of  the  house- 
hold furniture  in  the  house  at  the  time  of  the  arrange- 
ment. Having  before  furnished  the  house,  it  continued 
to  be  her  property.  None  of  these  facts  are  disputed, 
except  that  the  husband  of  plaintiff's  mother  denies 
that  he  knew  of  or  concurred  in  the  contract  between 
his  wife  and  plaintiff.  But  he  does  not  deny  that  he 
lived  with  his  wife,  and  was  provided  for  and  supported 
by  plaintiff.  We  think  the  evidence  establishes  that  he 
was  a  party  to  the  contract,  aiid  did  assent  to  it,  and 
take  the  benefits  under  it. 

II.  Plaintiff  and  her  husband,  against  defendants' 
objection,  were  permitted  to  testify  to  the  making  of 
2  EviDENOB :  *^^  ^^^  contract  between  plaintiff  and  her 
wkhSSS'"^*  mother.  Defendants  insist  that  this  evi- 
deoeasod.  deuce  is  uot  Competent,  under  Code,  section 
3639,  which  is  in  this  language:  *'No  party  to  any 
action  or  proceeding,  nor  any  person  interested  in  the 
event  thereof,  nor  any  person  from,  through  or, under 
whom  any  such  party  or  interested  person  derives  any 
interest  or  title  by  assignment  or  otherwise,  and  no 
husband  or  wife  of  any  said  party  or  person,  shall  be 
examined  as  a  witness  in  regard  to  any  personal  transac- 
tion or  communication  between  such  witness  and  a  person, 
at  the  commencement  of  such  examination,  deceased, 
insane  or  lunatic  ;  against  the  executor,  administrator, 
heir  at  law,  next  of  kin,  assignee,  legatee,  devisee  or 
survivor  of  such  deceased  person,  or  the  assignee  or 
guardian  of  such  insane  person  or  lunatic.  But  this 
prohibition  shall  not  extend  to  any  transaction  or  com- 
munication as  to  which  any  such  executor,  adminis- 
trator, heir  at  law,  next  of  kin,  assignee,  legatee,  devisee, 
survivor  or  guardian  shall  be  examined  on  his  own 
behalf,  or  as  to  which  the  testimony  of  such  deceased 
or  insane  person  or  lunatic  shall  be  given  in  evidence." 
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It  will  be  readily  seen  that  under  this  statute  plain- 
tiff and  her  husband,  who  are  claiming  under  an  oral 
contract  between  them  and  the  mother  now  deceased, 
cannot  testify  in  support  of  the  contract  in  an  action 
against  *' the  executor,  administrator,  heir  at  law,  next 
of  kin,  assignee,  legatee,  devisee  or  survivor"  of  the 
mother.  Is  plaintiff's  action  against  any  of  these 
persons  t  We  think  not.  It  is  plain  that  the  defend- 
ants cannot  be  designated  or  described  as  being  any  one 
of  these  persons.  It  may  be  said  that  the  creditor, 
attempting  in  this  case  to  enforce  his  judgment,  is 
setting  up  and  attempting  to  enforce  his  debtor's  interest 
in  the  estate.  But  there  is  no  privity  of  blood  or  con- 
tract between  him  and  his  debtor.  Their  interests  are 
adversary.  It  is  true  that  the  debtor  ought  to  aid  the 
creditor  in  enforcing  his  judgment.  At  least,  he  ought 
not  to  resist  the  creditor  in  his  efforts  in  that  direction. 
But  the  debtor  is  neither  bound  in  law  nor  morals  to  aid 
or  not  to  resist  the  creditor's  efforts  to  enforce  his  judg- 
ment against  property  not  owned  by  the  debtor.  It  is 
therefore  readily  understood  that  the  statute  is  for  the 
aid  and  protection  of  the  estate,  heirs,  etc., — persons 
named  in  the  section, — ^the  privies  of  the  deceased 
person,  and  not  strangers  who  are  attempting  to  resist 
the  enforcement  of  contracts  made  by  the  deceased.  The 
judgment  debtor  in  this  case  does  not  ask  the  protection 
of  the  statute.  Indeed,  he  has  nothing  to  protect^  so 
far  as  the  lot  in  question  is  concerned.  He  testifies  to 
facts  showing  that  it  is  not  his  property.  Surely,  the 
statute  will  not  be  so  wrested  as  to  operate,  as  an  instru- 
ment of  wrong,  to  rob  plaintiff  of  her  property,  when  it 
was  designed  to  protect  the  privies  of  her  deceased 
mother,  none  of  whom  are  demanding  protection  under 
it  or  are  parties  to  this  action. 

m.    Counsel  for  defendants  insist  that,  conceding 

the  oral  contract  as  it  is  claimed  by  plaintiff,  it  does  not 

8  HoMESTBAD :    ^oTiYej  or  affect  the  property,  for  the  reason 

SSfrSontraot   ^^^*  i*  ^^  ^*  *^®  ^^^  *'^®  homestead  of 

byabaidoi?^  the  parties.    They  base  their  position  upon 

"•»^*  Code,  section  1990,  which  provides  that  *'a 


MAY  TERM,  1889.  736 

Drake  v.  Fainter. 



conveyance  or  encumbrance  [of  a  homestead]  by  the 
owner  is  of  no  validity,  unless  the  husband  and  wife,  if 
the  owner  is  married,  concur  in  and  sign  the  same  joint 
instrument. ' '  This  provision  affects  no  transactions  other 
than  those  pertaining  to  homesteads.  Was  the  lot  in  ques- 
tion the  homestead  of  the  mother  and  her  husband }  It 
will  be  remembered  that  the  mother  and  her  husband 
were  occupying  the  house  as  their  homestead.  The 
furniture  was  owned  by  plaintiff.  The  plaintiff  and  the 
mother,  with  her  husband,  entered  into  the  oral  contract 
for  the  transfer  of  the  lot,  which  was  only  completed 
and  made  valid  and  binding  by  plaintiff's  entering  into 
the  possession  of  the  property,  which  she  did,  and 
became  the  occupant,  with  her  husband,  of  the  house. 
Af  t«r  this  occupancy,  whose  homestead  was  it  i  Clearly, 
plaintiff's.  She  and  her  husband  were  the  united  head 
of  the  family.  It  was  their  house  and  their  homestead. 
It  was  not  the  mother's  homestead,  unless  it  be  held 
that  two  families,  one  boarding  and  supporting  the 
other,  both  hold  the  one  homestead.  But  they  cannot 
so  hold,  for  the  property  became  plaintiff's  homestead, 
and  her  rights  thereto  would  be  defeated  by  recognizing 
a  homestead  interest  in  another.  When  did  the  property 
become  plaintiff's  homestead?  Upon  its  occupancy  by 
her.  The  act — occupancy — which  made  it  plaintiff's 
homestead  terminated  her  mother's  homestead  rights. 
It  is  clear  that,  as  the  act  of  occupancy  was  the  consum- 
mation of  the  contract  between  plaintiff  and  her  mother, 
the  mother  at  the  time  abandoned  her  homestead  in  the 
lots.  This  is  so  for  the  reason  that  the  mother's 
occupancy  as  a  homestead  ceased  before  plaintiff  *s 
began,  for,  as  we  have  seen,  the  two  could  not  have 
occupied  independently  as  holders  of  different  home- 
stead rights.  Thereupon,  when  plaintiff's  contract  was 
consummated,  her  mother  had  abandoned  the  home- 
stead ;  it  was  her  homestead  no  longer.  It  was  then 
competent  for  her  and  her  husband  to  contract  by  parol, 
jointly  or  separately,  for  the  disposition  of  the  home- 
stead. We  conclude,  therefore,  that  plaintiff's  oral 
contract  with  her   mother    and  mother's   husband  is 
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valid,  and  passed  to  plaintiff  the  right  and  equity  to  the 
property;  and  that,  as  W.  J.  Vinnedge,  the  defendant  in 
execution,  has  no  interest  therein,  it  is  not  subject  to 
defendant's  judgment  and  execution.  These  considera- 
tions dispose  of  the  case.  The  judgment  of  the  district 
court  is  Affibmed. 


Gaffoed  v.  The  American  Mortgage  and  Invest- 
ment Company. 

1.  Evidence :  sbcondary  :  foundation  for  :  noticb  to  produce 
PAPERS.  Plaintiff  gave  defendant  timely  notice  to  produce  on  the 
trial  the  original  record  of  the  meeting  of  its  directors  on  a  given 
date,  including  the  record  of  a  certain  resolution  material  to  the 
case,  and  informing  defendant  that  if  the  original  record  was  not 
produced,  parol  evidence  of  its  contents  would  be  introduced  at  the 
trial.  Held  that  this  was  suAicient  foundation,  upon  a  failure  to 
produce  the  original,  to  justify  the  introduction  of  a  copy  of  the 
record  in  question,  which  a  witness,  a  former  officer  of  defendant, 
and  who  showed  that  he  was  f  ai^iliar  with  the  original  record  of 
the  resolution  named  in  the  notice,  testified  to  be  a  true  copy  of  it. 
(See  Qreeiioughv,  Shelden,  9  Iowa,  506.) 

2.  Verdict :  EvmENCE  to  support  :  acceptance  of  drafts  :  set- 
tlement, a  railroad  company  of  which  plaintiff  was  president 
drew  drafts  on  the  defendant  in  favor  of  the  plaintiff,  which 
defendant  accepted.  In  an  action  on  the  drafts,  it  appeared  that 
plaintiff,  as  president  of  the  railroad  company,  made  a  demand 
upon  the  defendant  for  settlement  for  bonds  sold;  and  the  evidence 
tended  to  show  that  the  defendant  was  then  owing  the  railroad 
company  on  account  of  bonds  much  more  than  the  amount  of  the 
drafts,  and  that  the  drafts  were  given  in  settlement  Held  that  a 
general  verdict  for  plaintiff,  and  a  special  finding  that  the  drafts 
were  accepted  in  settlement  of  a  disputed  claim  made  by  the  rail- 
way company,  and  that  defendant  had  not  paid  that  company  the 
amount  due  for  its  bonds,  were  sufficiently  supported  by  the  evi- 
dence. 

8.  Corporation:  FCfjpsR  of  officer  to  settle  disputed  claim. 
The  purchase  of  bonds  and  the  paying  for  them  were  within  the 
ordinary  business  of  defendant.  Its  treasurer  was  authorized  to 
make  such  purchases  for  defendant,  and  to  make  payment.  Held 
that  he  was  also  authorized  to  determine  the  amount  unpaid,  even 
to  the  extent  of  compromising  a  dispute  in  regard  to  it. 
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4.  Consideration :  fob  drafts  :  burden  of  proof  :  PLUiU>iNa. 
The  drafts  sued  on  import  a  consideration.  (Code,  sec.  2118.) 
It  was  not,  therefore,  necessary  for  plaintiff  to  plead  or  prove  it  in  the 
first  instance;  and  where  the  answer  set  up  want  of  consideration, 
these  averments  were  denied  by  operation  of  law,  without  a  reply, 
and  it  was  competent,  for  plaintiff,  under  the  issues  thus  raised, 
to  show  that  the  drafts  were  accepted  in  compromise  of  a  dis- 
pute. 

6.  Corporation  :  power  of  treasurer  :  evidenoe.  In  an  action  on 
drafts  accepted  on  behalf  of  the  defendant  by  its  treasurer,  where 
there  was  prima-fade  evidence  that  the  defendant's  records  gave 
the  treasurer  authority  to  accept  the  drafts,  which  record  was  not 
disputed,  Tield  that  the  testimony  of  a  witness  for  defendant,  that 
he  found  nothing  of  record  in  the  books  of  defendant  to  show  that 
the  treasurer  had  such  authority,  was  properly  stricken  out  on 
motion  as  being  but  the  conclusion  of  the  witness. 


Appeal  from   PoVk   District    Court — Hon.    Maeous 

Kavanagh,  Judge. 

Filed,  May  29,  1889. 

Action  at  law  to  recover  the  amount  of  two  drafts 
drawn  on  and  alleged  to  have  been  accepted  by  defend- 
ant. There  was  a  trial  by  jury,  and  a  verdict  and  judg- 
ment for  plaintiff.    The  defendant  appeals. 

Oatch^  Connor  &  Weaver^  for  appellant. 
Kauffman  <fe  Ouernsey^  for  appellee. 

EoBiNSON,  J.— On  the  fourteenth  day  of  January, 
1885,  the  Union  Street  Railway  Company  of  Burlington 
drew  on  the  defendant  three  drafts,  for  one  thousand 
dollars  each,  payable  to  the  order  of  plaintiff.  They 
were  accepted  on  the  day  of  their  date  in  the  name  of 
defendant,  by  its  treasurer.  One  of  the  drafts  was  paid, 
and  the  others  are  involved  in  this  action.  The  defend- 
ant claims  that  the  drafts  were  accepted  without  author- 
ity and  without  consideration. 

Vol.  77—47 
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L     There  were  two  trials  in  the  court  below,  the 
first  one  resulting  in  a  disagreement  of  the  jury.    Before 
1.  EviDEHoa:      ^^^  ^^*  ^^^^^  plaintiff  served  defendant  with 
foundation      notice  to  produce  on  the  trial  of  the  cause 
PToduce**^®  *^  the  original  record  of  the  meeting  of  its 
papers.  board  of  directors  held  on  or  about  the  third 

day  of  July,  1882,  including  the  record  of  a  certain  reso- 
lution giving  to  its  president  and  treasurer,  and  to  each 
of  them,  full  power  to  execute  contracts  for  the  payment 
of  money  to  convey  real  and  personal  estate,  and  to  pur- 
chase and  sell  securities.  Said  notice  also  informed 
defendant  that,  if  the  original  record  was  not  so  pro- 
duced, parol  evidence  of  its  contents  would  be  introduced 
at  the  trial.  The  original  record  was  not  produced, 
whereupon  one  B.  L.  Harding  testified  that  in  the  year 
1882  he  was  vice-president,  a  director  and  member  of 
the  executive  committee  of  defendant,  and  continued  in 
such  position  until  April,  1886;  that  the  eastern  office  of 
defendant  was  in  Boston;  that  he  was  frequently  in 
Boston,  and  present  at  many  meetings  of  the  board  of 
directors,  and  was  well  acquainted  with  their  action; 
that  he  was  familiar  with  the  original  record  of  the  reso- 
lution named  in  the  notice;  and  that  an  exhibit  shown 
him  contained  a  true  copy  of  it.  The  exhibit  was  then 
introduced  in  evidence,  over  the  objection  of  defendant. 
We  think  it  was  properly  so  introduced.  Harding's  tes- 
testimony,  on  cross-examination,  was  not  entirely  satis- 
factory, it  is  true,  and  he  stated  that  he  could  not  write  a 
copy  of  the  resolution  from  memory  alone,  but  his 
admitted  relations  with  defendant  were  such  that  he 
would  naturally  become  familiar  with  the  resolution. 
The  exhibit  was  in  the  handwriting  of  the  secretary  of 
defendant,  and  Harding  testified  positively  that  it  was 
a  copy  of  the  original.  Defendant  was  in  possession  of 
the  original,  and  was  given  ample  opportunity  to  pro- 
duce it.  After  it  knew  that  the  copy  would  be  offered  if 
the  original  was  not  produced,  it  took  the  depositions  of 
several  of  its  officers,  but  made  no  effort  whatever  to  con- 
tradict the  alleged  copy.  Under  these  circumstances,  it 
may  fairly  be  presumed  that  the  exhibit  is  as  favorable 
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to  defendant  as  the  original  record  would  be,  and 
whether  it  was  so  or  not  is  immaterial.  Defendant 
alone  had  the  power  to  show  the  facts,  if  they  were  not 
as  represented  in  the  exhibit,  and,  having  failed  to  do  so, 
cannot  now  be  heard  to  complain.  It  is  said  the  ruling 
of  the  court  was  contrary  to  the  decision  in  Beebe  v. 
Associdtion^  76  Iowa,  129,  but  that  case  involved  the 
procuring  of  a  rule  for  the  production  of  original 
papers,  and  is  not  in  point.  The  question  under  con- 
sideration is  the  sufficiency  of  the  foundation  laid  for 
the  introduction  of  secondary  evidence.  That  evidence 
of  the  contents  of  a  book  or  paper  in  the  possession  of 
the  adverse  party  may  be  given,  if  he  refuses  to  produce 
it  after  the  giving  of  reasonable  and  proper  notice,  is 
well  settled.  Oreenough  v.  Shelden^  9  Iowa,  606;  1 
Greenl.  Ev.,  sec.  660,  and  note;  2  Phil.  Ev.  619. 

II.     The  Union  Street  Railway  Company  was  organ- 
ized   and   incorporated    under  the    laws    of    Iowa  in 
8.  Verdict  :       the  mouth  of  February,  1884.     Soon  after 
raplxfit^iao-    its    organization   was   perfected  it    issued 
drefto  ?*  ^'     one  hundred  and  twenty-five  thousand  dol- 
settiement.      ^^^^  j^  bouds,  which  Were  sold  to  defendant 

at  ninty-five  cents  on  the  dollar.  The  defendant  was  an 
Iowa  corporation,  organized  to  negotiate,  purchase,  hold 
and  sell  bonds,  certificates  of  stock,  notes  and  other  evi- 
dences of  debt,  including  securities  of  various  kinds. 
Its  principal  place  of  business  for  the  state  of  Iowa  was 
in  Des  Moines,  but  its  office  for  the  transaction  of  busi- 
ness outside  that  state  was  located  in  Boston.  Harding 
was  one  of  the  organizers  of  the  street-railway  company, 
and  was  connected  with  defendant  as  already  stated. 
He  was  also  president  of  the  Des  Moines,  Osceola  & 
Southern  Railway  Company,  which  was  then  engaged  in 
building  a  railway.  That  company  was  being  assisted 
in  the  sale  of  its  bonds  by  the  defendant,  and  had  over- 
drawn its  account,  January  1,  1884,  in  the  sum  of  about 
forty-five  thousand  dollars.  The  property  of  the  street- 
railway  company  cost  less  than  sixty  thousand  dollars, 
including  extensions  and  improvements ;  hence  the  pro- 
ceeds of  the  bonds  sold  to  defendant  represented  a  profit 
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of  nearly  sixty  thousand  dollars.  Plaintiflf  was  made 
president  of  the  street-railway  company,  and  managed 
its  affairs  from  the  time  of  its  organization  until  the 
drafts  in  controversy  were  accepted.  The  street-railway 
bonds  were  delivered  to  Harding,  when  they  were  exe- 
cuted, and  he  delivered  them  to  defendant  at  its  Boston 
office.  He  drew  a  portion  of  the  proceeds  of  the  bonds, 
and  sent  nearly  sixty  thousand  dollars  to  plaintiff.  It 
is  contended  by  defendant  that  Harding  received  all  the 
proceeds ;  that  he  was  authorized  to  receive  them  ;  and 
that  when  the  drafts  in  suit  were  given  he  had  been 
paid  in  full.  Defendant  also  contends  that,  if  he  was 
not  in  fact  so  authorized,  yet  the  officers  of  the  street- 
railway  company  knew  that  he  was  drawing  the  money, 
and  made  no  objection  to  his  so  doing.  It  is  claimed  by 
plaintiff  that  Harding  had  no  right  to  receive  the  pro- 
ceeds of  the  bonds,  and  that  he  did  not  know  that  he 
had  received  more  than  the  amount  sent  to  plaintiff  at 
Burlington.  A  young  clerk  of  Harding,  employed  in 
his  office  at  Des  Moines,  was  the  nominal  treasurer  of 
the  street-railway  company,  but  never  received  any  of 
its  funds.  Harding  claims  that,  while  he  received 
from  defendant  money  to  the  amount  of  the  purchase 
price  of  the  bonds,  yet  he  returned  a  large  portion  of  it. 
Defendant  claims  that,  if  any  money  was  so  returned,  it 
was  designed  to  be  applied  on  the  Osceola  Railway 
Company  accounts.  After  the  street-railway  company 
had  been  organized  several  months,  plaintiff,  as  its  presi- 
dent, sought  of  defendant  an  accounting  for  the  bonds, 
and  was  informed  that  the  proceeds  had  been  paid  to 
Harding.  Plaintiff  visited  Harding,  and  was  told  that 
the  information  he  had  received  from  the  Boston  office 
was  not  correct.  Harding's  claim  seems  to  have  been 
confirmed  by  further  correspondence  with  the  Boston 
office.  Plaintiff  was  not  aware  that  defendant  had  pur- 
chased all  the  bonds,  and  was  informed  that  it  had  sold 
but  fifty-seven  thousand  dollars'  worth.  He  went  to 
Boston  in  January,  1885,  and  insisted  on  a  final  account- 
ing. He  had  received  nothing  for  his  services  as  president, 
but  had  finally  agreed  with  the  persons  interested  in  the 
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street-railway  company  to  accept  three  thousand  dollars 
in  settlement  of  his  claim  for  services.  One  Smith  was 
the  treasurer  of  defendant,  and  was  also  interested  in 
the  street-railway  company.  Defendant  refused  to 
account  to  plaintiff  for  the  bonds  it  had  received,  although 
he  then  knew  it  had  sold  enough  to  amount  to  about 
sixty-three  thousand  dollars.  It  was  finally  agreed 
that  plaintiff  should  surrender  his  stock  in  the  street- 
railway  company,  that  he  should  resign  his  office  of 
president,  and  that  he  should  receive  three  thousand 
dollars  from  defendant  in  settlement ;  and  the  three 
drafts  were  drawn  and  accepted,  as  already  stated,  for 
that  purpose.  The  jury  found  specially  that  the  drafts 
were  accepted  in  settlement  of  a  disputed  claim  made  by 
the  street-railway  company  against  defendant,  and  that 
at  that  time  defendant  had  not  paid  to  said  company  the 
amount  due  for  its  bonds. 

Appellant  contends  at  great  length  and  with  much 
ingenuity  that  the  special  findings,  especially  the  second 
one,  and  the  general  verdict,  are  contrary  to  the  evi- 
dence, and  contrary  to  the  charge  of  the  court ;  but,  in 
our  opinion,  it  is  a  case  of  such  conflict  of  evidence  that 
we  cannot  say  that  the  conclusion  of  the  jury  is  unwar- 
ranted. It  does  not  appear  that  Harding  was  authorized 
to  receive  the  proceeds  of  the  bonds,  and,  if  he  was  not, 
then  defendant  was  owing  to  the  street-railway  company 
much  more  than  three  thousand  dollars  when  the  drafts 
in  suit  were  drawn  and  accepted.  It  is  not  disputed 
that  plaintiff  was  justly  entitled  to  receive  three  thousand 
dollars  when  he  received  the  accepted  drafts.  He  signed 
a  receipt  designed  to  exonerate  defendant  from  further 
liability  on  account  of  the  bonds.  He  states  that  he 
explained  when  he  signed  it  that  he  intended  it  to  be 
effectual  only  for  moneys  actually  paid ;  but  it  is  not 
material  to  inquire  into  the  effect  of  his  intent,  nor  of 
the  paper  which  he  signed.  It  is  clear  that  he  made  a 
demand  of  settlement  of  defendant  in  good  faith ;  that 
the  demand  was  not  unfounded  ;  that  the  drafts  were 
given  to  settle  it ;  and  that  plaintiff  acted  as  president 
of  the  street-railway  company  in  attempting  to  obtain  a 
settlement. 
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III.  It  is  insisted  by  appeUant  that,  even  if  the 
authority  of  the  treasurer  of  defendant  to  make  con- 
8.  coRPOBATioN :  tracts  for  the  payment  of  money  be  conceded, 

ScOT^io^setSe  yet  such  authority  would  extend  only  to 

disputed  .  j.*  •       ^i-  j*  *  i_       • 

claim.  transactions  m  the  ordinary  course  of  busi- 

ness, and  not  to  the  compromise  of  disputed  claims. 
But  the  purchase  of  bonds,  and  the  paying  for  them, 
were  within  the  ordinary  business  of  defendant,  and  it 
was  within  the  province  of  the  oflBcer  who  was  author- 
ized to  make  the  purchase  for  the  defendant,  and  to 
make  payment,  to  determine  the  amount  unpaid,  even 
to  the  extent  of  compromising  a  dispute  in  regard  to  it. 

IV.  It  is  claimed  that  the  burden  of  proof  to  show 
a  sufficient  consideration  for  the  drafts  was  upon  plain- 
4.  Consider-       tiff,    and    that    there    was    error    in    the 

dSfts ':  bur-    admissiou  of  evidence  to  show  that  they  were 

den  of  proof :  .    j  •  •  ^  i    •         i_ 

pleading.  accepted  m  compromise  of  a  claim,  because 
a  compromise  was  not  pleaded.  The  drafts  in  suit  import 
a  consideration.  Code,  section  2113.  It  was  not^  there- 
fore, necessary  for  plaintiff  to  plead  it,  nor  to  prove  it  in 
the  first  instance.  A  want  of  consideration  was  a  matter 
of  defense,  to  be  pleaded  and  proven  by  defendant. 
The  averments  in  the  answer  of  want  of  consideration 
were  denied  by  operation  of  law,  and  no  reply  was 
required.  It  was  entirely  competent  for  plaintiff,  under 
the  issues  raised  by  the  answer,  to  show  the  real  con- 
sideration of  the  drafts. 

V.  A  witness  was  asked  whether  the  treasurer  of 
defendant  had  any  power  or  authority  to  accept 
,  ^  the  drafts  in  suit,  or  either  of  them.     He 

D   Corpora.- 

TioN :  power    auswered  :     I  do  not  know.     /  have  found 

of  treasurer :  •^ 

evidence.  notMug  of  TecoTcL  in  the  books  of  said  com- 
pany to  show  thai  he  had  such  authority.  The  books 
and  records  of  the  company  contain  no  reference  to  the 
drafts  sued  upon.  I  have  no  personal  knowledge  in 
regard  to  the  execution  of  the  drafts  in  suit,"  etc.  The 
italicized  portion  of  the  answer  was  excluded  on  the 
objection  of  plaintiff.  We  think  the  ruling  was  correct. 
It  simply  gave  the  conclusion  of  the  witneiss  as  to  the 
legal  effect  of  what  the  record  contained.     An  answer  of 


MAT  TERM,  1889.  743 

Meloy  V.  The  Chicago  &  N.  W.  Ry.  Co. 

that  kind  might  be  admissible  under  some  circum- 
stances, but  not  where,  as  in  this  case,  there  was 
prima-facie  evidence  that  the  record  did  give  the 
authority  in  question,  which  record  was  not  disputed. 
What  we  have  said  on  this  point  will  dispose  of  numerous 
questions  presented  by  appellant,  which  need  not  be 
further  considered. 

VI.  We  have  examined  the  record  and  arguments 
of  counsel  in  the  case,  but  fail  to  discover  any  error 
prejudicial  to  appellant.  The  judgment  of  the  district 
court  is  therefore  Affirmed. 


Melot  V,  The  Chicago  and  Northwestern  Railway 

Company. 

1.  Ballroads :  injury  to  coNSTRuonNG  ENamBER :  rises  assumed. 
A  civil  engineer  engaged  in  the  construction  of  a  railroad  track,  but 
not  responsible  for  the  condition  of  the  track  after  it  is  laid, 
assumes,  by  virtue  of  his  employment,  the  risks  incident  to  the 
operation  of  construction  trains  upon  the  new  track  when  operated 
in  a  reasonably  prudent  and  careful  manner.  But  where  he  is 
injured  by  the  derailment  of  such  train  through  the  company's  neg- 
ligence in  caring  for  and  keeping  in  place  the  new  track,  and  in 
running  over  a  sunken  and  miry  track  at  a  rate  of  speed  which  is 
dangerous,  considering  the  condition  of  the  track,  the  company  is 
liable. 

3. : :  negligence:  evidence.    In  such  case  evidence 

that  other  trains  were  run  over  the  track  at  the  same  rate  of  speed 
on  the  same  day  was  not  admissible  for  the  purpose  of  showing 
that  there  was  no  negligence  in  running  the  train  in  question ;  nor  was 
it  prejudicial  error  to  exclude  it  when  offered  to  show  that  the 
company  had  no  notice  of  the  condition  of  the  track,  since  such 
notice  was  abundantly  proved  by  other  evidence  which  this  could 
not  overcome. 

8.     : :  dangerous  rate  op  speed  :  evidence.  Although 

no  witness  testified  that  the  speed  of  the  train  in  question  was  so 
great  as  to  be  dangerous,  the  condition  of  the  track  was  described 
to  the  jury  as  full  of  short  curves,  uneven  and  miry,  and  at  one 
place  sunken  out  of  sight  in  the  mud,  and  the  rate  at  which  the 
train  was  run  was  in  evidence.  Held  that  from  such  evidence  the 
jury  was  justified  in  passing  on  the  question  as  to  whether  the  rate 
of  speed  was  dangerous  or  not,  without  the  aid  of  expert  or  direct 
testimony. 
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:  :  CONTRIBUTORY  NEGUGBNOB :  CASE  FOR  JURY.     The 

train  in  question  consisted  of  a  wrecking  car,  which  was  next  to 
the  engine,  an  old  caboose,  used  for  a  tool  car,  which  came  nezt^ 
and  in  which  plaintiff  and  others  of  a  wrecking  crew  were  riding, 
three  flat  cars  loaded  with  rails,  three  more  loaded  with  tieo,  and 
a  box  car  fitted  up  as  a  way  car,  which  was  at  the  rear  end  of  the 
train.  Had  plaintiff  been  in  the  box  car  he  would  not  have  been 
injured.  But  it  does  not  appear  that  plaintiff  had  any  reason  to 
suppose  that  the  box  oar  was  a  stronger  or  safer  car  to  ride  in  than 
the  caboose  or  tool  car,  and,  so  far  as  the  evidence  shows,  it  was 
no  better  adapted  to  the  use  of  travelers  than  was  the  tool  car,  and 
was  less  convenient.  Besides,  the  evidence  tended  to  show  that 
plaintiff  was  on  this  occasion  one  of  a  wrecking  crew,  and  rode 
in  the  place  provided  for  them.  Held  that  he  was  not  as  matter  of 
law  guilty  of  contributory  negligence  in  riding  in  the  tool  oar» 
and  tiiat  the  question  was  properly  submitted  to  the  jury.  (JDog- 
gett  V,  RaUway  Co.,  84  Iowa,  284,  and  Player  v.  Eailtoay  Co,,  63 
Iowa,  727,  distinguished.) 


Appeal  from  Cedar  Rapids  Superior  Court. — Hok. 

John  T.  Stoneman,  Judge. 

Filed,  May  29,  1889. 

Action  to  recover  damages  for  personal  injaiieB 
sustained  by  plaintiff,  for  which  defendant  is  alleged  to 
be  responsible.'  There  was  a  trial  by  jury,  and  a  ver- 
dict and  judgment  for  plaintiff.     The  defendant  appeals. 

Huhhardy  Clark  &  Dawley^  for  appellant. 

Ward  &  Harman  and  Mills  &  Keeler^  for  appellee, 

Robinson,  J. — In  the  summer  of  the  year  1884 
plaintiff  was  in  the  employment  of  defendant,  and  was 
engaged  as  a  civil  engineer  in  superintending  the  laying 
of  the  track  on  a  new  line  of  railway  which  defendant 
was  then  constructing  from  Belle  Plaine  to  What  Cheer. 
He  was  not  required  to  see  that  the  track  was  kept  in 
good  condition  after  it  was  laid.  On  the  third  day  of 
August  of  the  year  named  the  track  had  been  laid 
from  Belle  Plaine  to  a  point  about  thirty-five  miles 
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south.  On  that  day  plaintiff,  who  was  in  Belle  Plaine 
to  visit  his  family,  was  ordered  to  go  to  the  front  with  a 
wrecking  train,  which  was  going  down  to  assist  in 
replacing  on  the  track  a  derailed  engine.  The  train 
consisted  of  an  engine,  which  was  run  backwards,  push- 
ing the  tender  and  pulling  the  cars;  a  wrecking  car,  with 
derrick,  next  to  the  engine;  an  old  way  car,  fitted  up  and 
used  as  a  tool  car,  next  to  the  wrecking  car;  three  flat 
cars  loaded  with  steel  rails;  three  loaded  with  ties;  and 
at  the  rear  end  a  box  car,  fitted  up  and  used  as  a  way 
car.  The  plaintiff,  with  other  employes  of  defendant, 
rode  in  the  tool  car.  At  a  point  about  twenty-one  miles 
south  of  Belle  Plaine  the  engine,  derrick  car,  tool  car 
and  forward  trucks  of  the  first  car  of  rails  left  the  track, 
and  the  tool  car  was  badly  broken.  At  the  moment  of 
the  accident  plaintiff  was  standing  on  a  platform  of  the 
tool  car,  whither  he  had  gone,  as  he  states,  for  the  pur- 
pose of  jumping  from  the  train,  under  the  belief  that  an 
accident  was  imminent.  He  was  caught  between  two 
cars  in  such  a  manner  that  his  left  leg  was  crushed, 
making  amputation  necessary.  Other  injuries  were  also 
received.  The  evidence  on  the  part  of  plaintiff  tends  to 
show  that  the  track  where  the  accident  occurred  was  in 
bad  condition  at  that  time;  that  it  was  laid  through  a 
deep  cut,  over  wet,  soft  earth;  that  it  had  settled  unev- 
enly, and  was  out  of  line;  that  the  condition  had  been 
made  worse  by  a  storm  of  rain  the  night  before;  and  that 
at  the  time  of  the  accident  the  train  was  running  from 
twelve  to  seventeen  miles  an  hour.  The  way  car  did  not 
leave  the  track.  Plaintiff  charges  that  the  train  was 
negligently  run  at  too  high  a  rate  of  speed  over  a  track 
known  to  defendant  to  be  in  a  dangerous  condition,  by 
an  inexperienced  and  incompetent  engineer;  and  that  he 
did  not  contribute  to  the  injuries  of  which  he  complains. 
The  jury  found  specially  that  defendant  was  negligent 
in  maintaining  and  repairing  the  road  bed  and  track  at 
the  time  and  place  of  the  accident;  that  the  train  in 
question  was  '^running  at  a  dangerous  and  negligent 
rate  of  speed,  considering  the  condition  of  the  road  bed 
at  that  place  and  time;"   and  that  plaintiff  was  not 
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guilty  of  contributory  negligence.  The  amount  of  the 
verdict  and  judgment  was  ten  thousand  dollars.  An 
opinion  was  filed  in  this  cause  on  a  former  submission, 
but  a  rehearing  was  granted  on  the  petition  of  appel- 
lant, and  the  cause  again  submitted. 

I.  It  is  contended  by  appellant  that  the  risks  inci- 
dent to  riding  over  a  new,  partially  completed  road  bed 
1.  R^TLROADB :     and  unballasted  track  were  necessarily  con- 

oonstnicting    tcmplated  in  the  employment  of  plaintiff ; 

risks  assumed,  that  the  accideut  in  question  was  a  risk  of 
that  kind ;  and  therefore  that  he  is  not  entitled  to 
recover  in  this  action.  But  plaintiff  only  consented  to 
incur  such  risks  as  were  incident  to  the  operation  of  trains 
upon  such  a  track  in  a  reasonably  prudent  and  careful 
manner.  He  did  not  assume  risks  which  were  the 
result  of  running  trains  at  an  unreasonably  high  rate 
of  speed  over  track  in  a  bad  and  dangerous  con- 
dition. Defendant  was  chargeable  with  knowledge  of 
the  condition  of  its  track  at  the  place  of  the  accident. 
It  knew  that  it  was  laid  over  wet  and  yielding  earth; 
that  proper  drains  had  not  been  constructed  to  carry  off 
the  rainfalls  and  the  water  which  came  from  the  banks, 
and  that  the  storm  of  the  night  before  had  aggravated 
the  bad  condition  of  the  road  bed,  and  had  made  greater 
caution  in  running  trains  over  it  necessary.  There  was 
conflict  in  the  evidence  as  to  the  condition  of  the  track 
and  the  rate  of  speed  at  which  the  train  in  question  was 
run,  but  there  was  evidence  tending  to  support  the 
special  findings  of  the  jury  that  defendant  was  negligent 
in  not  keeping  the  road  bed  and  track  in  better  con- 
dition, and  that  It  was  negligent  in  the  matter  of  running 
the  train.  Plaintiff  did  not  assume  any  risk  resulting 
from  such  negligence.  He  had,  it  is  true,  superintended 
the  laying  of  that  portion  of  the  track  in  controversy, 
but  it  was  laid  several  weeks  before  the  accident  occurred, 
and  i)laintiff 's  responsibility,  therefore,  had  ceased.  It 
was  then  in  charge  of  the  road  master. 

II.  Appellant  complains  of  the  refusal  of  the  court 
below  to  allow  i^  to  prove  that  similar  trains  had  been 


MAT  TERM,  1889.  747 

Meloy  V.  The  Chicago  &  N.  W.  R7.  Co. 

run  at   the    same  rate  of   speed   over  the 
'  neeiig^noe :     Same  track  on  the  same  day,  without  any 

appearance  of  danger.  Appellant  was  per- 
mitted to  prove  the  condition  of  the  track  at  the  time 
in  question,  and  for  some  time  before.  The  fact 
that  other  trains  were  run  over  it  just  before  the 
accident  at  the  same  rate  of  speed  would  not  justify  a 
negligent  and  improper  running  of  the  train  in  question. 
The  condition  of  the  road  bed  was  such  that  the  passing 
over  it  of  loaded  trains  made  it  more  dangerous.  It  is 
urged  on  rehearing  that  the  evidence  was  admissible  to 
show  that  defendant  did  not  have  notice  of  the  condition 
of  the  road.  That  point  was  not  made  on  the  first  sub- 
mission of  the  cause,  but  it  would  hardly  be  sufficient  to 
accomplish  the  purpose  now  claimed  for  it.  It  might 
show  that  the  locomotive  engineers  who  ran  the  trains 
in  question  did  not  know  that  the  condition  of 
the  road  was  bad ;  but  it  appears  that  the  engineer 
who  ran  the  train  which  was  wrecked,  the  road 
master,  who  was  directly  responsible  for  its  condi- 
tion, and  other  employes,  knew  or  were  chargeable 
with  the  knowledge  of  its  condition. 

III.     It  is  further  contended  by  appellant  that  there 
was  no  evidence  that  the  train  was  run  at  an  unsafe  rate 

^ . .       of  speed.   It  is  true  that  no  witness  testified 

rotefSf ^peed :  Specifically  that  the  speed  was  too  great  to 
eyidence.  j^q  g^fc.  But  there  was  evidence  showing 
that  the  track  was  uneven;  that  it  contained  short 
curves  caused  by  the  sliding  of  the  track  on  the  wet 
clay;  that  in  places  one  side  of  the  track  was  raised  on 
planks,  while  the  other  side  was  down  in  the  clay,  and 
was,  as  stated  by  one  witness,  '*out  of  sight  in  the 
mud."  The  cars  swayed  from  side  to  side  in  such  a 
manner  as  to  cause  plaintiff  to  believe  that  there  was 
danger  that  the  train  would  be  ditched.  The  rear 
brakeman  applied  brakes  without  orders,  in  anticipa- 
tion of  danger,  to  check  the  speed  of  the  train.  It  did 
not  require  an  expert  to  tell  that  the  condition  of  the 
track  made  the  rate  of  speed  dangerous.  It  was  com- 
petent for  the  jury  to  find  that  the  train  was  negligently 
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run  at  a  dangeroas  rate  of  speed  from  the  evidence 
Bubmitted. 

IV.     The  court  charged  the  jury  as  follows:  "If 
you  find  from  the  evidence  that  at  the  time  of  the 

^ . .       departure  of  the  wrecking  train  on  which 

negifgeS^?  *^®  plaiutiflE  took  passage  the  defendant 
case  for  jury,  had  provided  a  safe  and  suitable  car  on  said 
train  for  the  accommodation  of  the  employes  of  the 
defendant  in  riding  on  said  train,  then  the  plaintiff,  in 
the  exercise  of  ordinary  care  and  prudence,  was  in 
dut}^  bound  to  take  passage  on  such  car,  and  if  he  neg- 
lected so  to  do,  and  sought  a  more  dangerous  part  of 
the  train  on  which  to  ride,  and  was  thereby  injured, 
then  such  act  was  negligence  on  the  part  of  plaintiff ; 
and  if  such  negligence  directly  contributed  to  his  own 
injury,  then  he  ought  not  to  recover.  But  if  you  find 
from  the  evidence  that  the  defendant  had  provided  more 
than  one  car  on  said  train  for  such  purpose, — that  is,  if 
in  this  case  you  find  that  the  so-called  'way  car'  and 
the  so-called  '  tool  car '  were  both  provided  by  defendant 
for  such  purpose, — or  if  you  find  from  all  the  facts  and 
circumstances  connected  with  the  making  up  and  oper- 
ating of  the  train  by  the  defendant  that  the  plaintiff 
had  good  and  reasonable  grounds  for  believing,  and 
that  he  did  honestly  believe,  in  the  exercise  of  ordinary 
care  and  prudence,  that  both  of  said  cars  had  been  so 
provided  for  such  purpose,  then  he  was  justified  in 
selecting  either  car  for  his  passage  as  to  him  seemed 
best  in  the  exercise  of  such  ordinary  care  and  prudence, 
— under  such  state  of  facts  plaintiff  would  not  be  negli- 
gent. If  you  find,  however,  from  all  the  facts  and 
circumstances  connected  with  the  case,  that  a  man  of 
ordinary  care  and  prudence  under  such  circumstances 
would  not  have  acted  as  plaintiff  did,  but  that  in  the  exer- 
cise of  such  ordinary  care  and  prudence  he  would  have 
taken  passage  in  the  rear  caboose  as  a  safer  place,  and 
would  have  avoided  the  tool  car  as  a  more  dangerous 
place,  then  the  plaintiff  was  guilty  of  negligence,  and, 
if  such  negligence  contributed  directly  to  produce  his 
injuries,  he  ought  not  to  recover."     It  is  insisted  by 
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appellant  that  the  verdict  is  contrary  to  this  paragraph 
of  the  charge,  for  the  reason  that  the  way  car  at  the 
rear  of  the  train  was  a  safer  place  than  the  tool  car 
in  which  to  ride,  and  that  by  riding  in  the  latter  plain- 
tiflE  contributed  to  the  injuries  of  which  he  complains. 

The  cases  of  Player  v.  Bailway  Co.^  62  Iowa,  727, 
and  Doggettv.  Railway  Co.  ^  84  Iowa,  284,  are  especially 
relied  upon  by  appellant  as  supporting  its  claim ;  but 
this  case  is  different  from  those  in  several  important 
particulars.  In  this  case  the  road  of  defendant  had  not 
been  opened  to  the  public  for  traflBc.  The  plaintiff  was 
not  a  passenger  within  the  ordinary  meaning  of  that  term, 
nor  was  he  a  trespasser.  He  was  rightfully  on  the  train. 
Some  of  the  evidence  tends  to  show  that  he  had  been 
directed  to  aid  the  wrecking  crew  in  replacing  the  derailed 
engine,  and  that  he  was  acting  in  response  to  that  direc- 
tion. It  is  true  that  it  was  not  a  part  of  his  duty  to  do 
so,  but  if  he  had  been  asked  to  render  assistance  in  that 
work  by  competent  authority,  and  had  consented  to  do 
so  by  word  or  act,  he  became  on  that  occasion,  for  all 
practical  purposes,  a  part  of  the  wrecking  crew,  and 
was  entitled  to  ride  in  the  place  provided  for  them. 
The  tool  car  was  made  for  a  caboose  or  way  car,  with 
platforms  at  the  ends,  doors,  steps  and  seats,  but  at  the 
time  in  question  was  used  as  a  car  in  which  to  carry  a 
supporting-jack,  switch-rope,  block,  pulley,  chain-hooks, 
bars  and  other  articles  used  in  connection  with  wrecks. 
It  contained  accommodations  for  a  wrecking  crew,  and 
was  occupied  by  some  of  them  on  the  trip  in  question, 
The  car  at  rear  of  the  train,  used  as  a  way  car  or 
caboose,  had  been  in  use  for  some  weeks,  and  was  used 
for  transporting  employes  of  defendant  and  supplies, 
tools  and  various  articles,  as  frogs  and  a  wire  switch- 
rope.  At  the  time  of  the  accident  it  contained  an  ice- 
box, a  tool-box,  and  perhaps  other  articles  of  the  kinds 
already  named.  It  was  an  ordinary  box  car,  which  had 
been  furnished  with  seats,  and  steps  at  the  sides.  So 
far  as  the  evidence  shows,  it  was  no  better  adapted  to 
the  use  of  travelers  than  was  the  tool  car,  and  less  con- 
venient.   It  is  said  that  the  latter  was  an  old,  weak 
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car,  a  mere  "egg-shell;"  but  one  of  the  witnesses  for 
defendant  testified  that  there  was  not  much  difference 
as  to  strength  between  it  and  an  ordinary  freight  car. 
The  evidence  does  not  show  that  plaintiff  was  aware  of 
any  weakness  in  the  car,  nor  that  he  was  directed  to 
ride  elsewhere,  although  the  conductor  knew  where  he 
was  riding.  In  view  of  all  these  facts,  we  are  of  the 
opinion  that  it  cannot  be  said  as  a  matter  of  law  that 
plaintiff  was  negligent  in  riding  in  the  tool  car,  nor  that 
it  was  more  dangerous  than  the  way  car.  It  is  true  that, 
if  he  had  been  in  the  latter  when  the  accident  occurred, 
he  would  have  escaped  injury,  but  the  course  pursued 
by  plaintiff  must  be  considered  in  the  light  of  the  cir- 
cumstances which  induced  him  to  ride  in  the  tool  car, 
rather  than  in  the  light  of  subsequent  events.  The 
relative  safety  of  the  different  cars  of  a  train  must 
depend,  not  alone  upon  the  places  they  occupy  with 
respect  to  the  engine,  but  in  part  upon  the  dangers  to 
be  encountered.  In  case  of  a  front-end  collision  or  a 
broken  bridge,  the  safest  car  might  be  the  one  furthest 
from  the  engine;  while  in  case  of  a  defective  road  bed, 
which  is  made  more  dangerous  by  each  passing  car,  the 
safest  car  might  be  the  one  next  the  engine.  We  think 
it  was  for  the  jury  to  determine  from  all  the  evidence 
submitted  whether  or  not  plaintiff  contributed  to  his 
injuries,  and  they  found  specially  that  he  did  not.  It  is 
not  shown  that  he  rode  in  a  car  not  designed  by  defend- 
ant for  that  purpose.  If  he  was  in  fact  one  of  the 
wrecking  crew,  and,  in  the  exercise  of  ordinary  care 
and  prudence,  rode  in  the  place  provided  for  them,  he 
was  not  guilty  of  contributory  negligence.  The  charge, 
as  an  entirety,  submitted  fairly  and  with  sufficient 
fulness  the  various  issues  involved,  including  the 
question  of  plaintiff's  negligence.  We  cannot  say 
that  the  verdict  is  contrary  to  the  charge,  nor 
that  it  is  unsupported  by  the  evidence.  The  facts 
of  the  case  are  unusual,  and  must  govern  its  determina- 
tion. 

V.    The  special  findings  of  the  jury  render  it  unnec 
essary  to  consider  some  of  the  assignments  of  error 
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We  discover  no  error  in  the  case  prejudicial  to  appellant. 
A  rehearing  was  granted  in  this  case  because  of  some 
language  in  the  former  opinion  in  regard  to  the  alleged 
negligence  of  plaintiff,  which  does  not  correctly  repre- 
sent the  views  of  this  court.  We  reach  the  same 
conclusion  which  we  did  on  the  first  submission.  The 
judgment  of  the  superior  court  is  Affibmed. 


Wiley  v.  Carter. 

Fraudulent  Conveyance:  excused  by  iMBEaiJTY:  recovery. 
Plaintiff's  intestate  executed  to  defendant  a  promissory  note 
without  consideration,  and  secured  by  a  chattel  mortgage  on  his 
property,  for  the  purpose  of  defrauding  his  creditors,  but  the  evi- 
dence shows  (Granger,  J.,  not  concurring)  that  he  was  of  such 
weak  mind,  and  so  unduly  influenced  by  defendant,  that  he  was 
not  chargeable  in  law  with  the  ordinary  consequences  of  such 
fraud.  Defendant  assigned  the  papers  to  M.,  to  whom  the  maker 
paid  the  note  in  part,  and  he  with  defendant  and  two  others  as 
sureties  made  a  new  note  to  M.  for  the  balance.  This  note  was  put 
in  judgnaent,  and  defendant  and  the  two  other  sureties  paid  the  judg- 
ment, each  paying  one-third.  Plaintiff  *s  intestate  paid  to  each  of 
the  two  other  sureties  the  amount  paid  by  him,  and  took  from 
them  an  assignment  of  any  claim  they  might  have  on  account  of 
such  payment.  Held  that  the  i)Iaintiff  was  entitled  to  recover 
such  amounts  of  defendant. 

Appeal  from  Clarice   District    Court. — Hon.    R.    C. 

Henry,  Judge. 

Piled,  May  29,  1889. 

The  plaintiff  is  the  administrator  of  the  estate  of 
B.  O.  Davidson,  deceased.  In  February,  1875,  B.  O. 
Davidson  made  to  the  defendant  his  note  for  three 
hundred  dollars,  and  secured  the  payment  thereof  by  a 
chattel  mortgage.  The  note  and  mortgage  were  after- 
wards transferred  to  one  Daniel  Miller.  Davidson  paid 
to  Miller  on  the  note,  so  that  on  the  eleventh  of  July, 
1877,  there  remained  due  one  hundred  and  forty  dollars, 
and  for  this  amount  Davidson  (plaintiff's  intestate), 
Carter  (the  defendant),  J.  P.  Wells  and  Isaac  Wiant 
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gave  to  Miller  their  joint  note.  This  note  was  after- 
wards put  in  judgment,  and  paid  by  Carter,  Wells  and 
Wiant,  each  paying  one-third.  Davidson  afterwards 
paid  to  Wells  and  Wiant  the  amounts  paid  by  them, 
viz.,  156.80  each,  and  took  from  them  an  assignment  of 
any  claim  they  had  in  consequence  of  the  payments 
made  by  them,  and  it  is  to  recover  the  amounts  thus 
paid  that  this  suit  is  brought.  Pending  this  suit  B.  O. 
Davidson  deceased,  and  the  administrator  is  substituted 
as  party  plaintiff.  The  averments  of  the  petition  under 
which  plaintiff  seeks  to  recover  are  that  in  a  suit  pend- 
ing against  Davidson  in  his  lifetime  by  the  adminis- 
trator of  one  Morrison,  deceased,  he  settled  the  suit  by 
payment,  and  that  thereafter  another  suit  was  instituted 
for  the  same  claim  ;  that  he  was  unable  to  procure  testi- 
mony to  prove  his  payment,  and  that  to  place  his  prop- 
erty beyond  the  reach  of  execution  he  gave  to  the 
defendant  in  this  suit  the  three-hundred-dollar  note  and 
mortgage  above  referred  to;  that  there  was  no  considera- 
tion whatever  for  the  note;  and  that  it  was  given  under 
an  express  understanding  that  it  was  not  to  be  paid.  It 
is  further  alleged  that  the  plaintiff 's  intestate  ( Davidson) 
was  an  uneducated  man,  and  had  for  many  years  prior 
thereto  been  subject  to  epileptic  fits,  and  was  in  conse- 
quence thereof  of  weak  mind,  and  easy  of  influence; 
and  that  the  defendant,  knowing  this,  wrongfully  per- 
suaded him  to  make  to  him  the  note  and  mortgage,  and 
that  he  made  the  same  only  in  consequence  of  such 
undue  influence  and  persuasion.  The  defendant  denies 
the  accusation  of  fraud  or  undue  influence,  and  avers 
that  he  gave,  as  a  consideration  for  the  three-hundred- 
dollar  note,  two  hundred  and  eighty  dollars  in  money 
to  plaintiff 's  intestate.  Other  facts  are  set  out,  both  in 
petition  and  answer,  but  the  foregoing  are  all  that  are 
essential  to  a  proper  disposition  of  the  case. 

M.  L.  Temple^  for  appellant. 
James  Rice^  for  api>ellee. 
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GbakgeB}  J. — It  will  be  observed  that  the  case 
involves  no  disputed  question  ot  law,  but  simply  ques- 
tions of  fact,  and  we  accept  the  propositions  of  appel- 
lant in  argument  as  to  the  facts  necessary  to  be 
established,  and  think  them  correctly  stated.  They 
are:  ^'^ Firsts  that  the  making  of  the  note  for  three 
hundred  dollars,  and  the  chattel  mortgage  to  secure  the 
same,  was  a  fraudulent  conveyance,  for  the  purpose  of 
hindering  and  delaying  creditors,  without  consideration 
in  fact;  second^  that  Davidson  was  of  weak  mind, 
capable  of  being  and  was  overreached  by  Carter,  so  far 
that  it  excused  his  guilt  in  the  transaction,  and  rendered 
him  incapable  of  being  or  becoming jpari  delicto, ^^ 

Aside  from  the  parties  directly  interested  in  cases 
involving  only  questions  of  fact,  there  is  no  desire  for 
extended  discussions  or  comments  by  the  court,  and  we 
think  it  not  important  to  attempt  such  a  discussion  in 
this  case.  The  abstract  contains  seventy-eight  closely 
printed  pages  of  testimony,  and  an  attempt  to  fairly 
present  even  the  facts  in  detail,  as  established,  would 
consume  more  space  and  time  than  the  effort  would 
justify.  Hence  we  cannot  favor  what  we  understand  to 
be  the  pleasure  of  counsel  in  this  respect.  The  testi- 
mony has  been  reviewed  by  the  members  of  the  court 
separately,  and  each  has  by  himself  noted  his  conclus- 
ion. A  majority  of  the  court  believe  from  such  exami- 
nation that  the  facts  as  above  indicated  are  sustained  by 
the  testimony.  The  writer  of  this  opinion  has  a  differ- 
ent view,  and  believes  that,  while  there  is  much  testi- 
mony favoring  the  conclusions  of  the  majority,  it  is  not 
of  that  clear  or  satisfactory  character  to  justify  the  judg- 
ment entered  below.  That  B.  O.  Davidson  was  a  man 
long  aflBicted  with  epileptic  convulsions  is  unquestioned, 
and  that  they  seriously  affected  his  mind  just  prior  to 
and  after  the  attack  is  equally  true.  The  testimony  is 
conflicting  as  to  his  mental  capacity  at  other  times,  but 
there  is  much  testimony — and  from  those  most  likely  to 
know — that  he  was  generally  easily  influenced.  He 
seems  to  have  confided  much  in  the  defendant,  and  from 
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the  defendant's  own  testimony  he  seems  to  have  been 
disposed  to  assist  him  when  he  could.  Both  Davidson 
and  his  wife  were  unable  to  read  or  write.  The  neigh- 
bors who  had  known  him  for  years  are  divided  in  their 
judgments  as  to  his  capacity  for  resisting  the  influence 
of  such  men  as  the  defendant,  or  as  to  his  being  easily 
influenced. 

The  testimony  as  to  the  details  of  the  transaction  in 
giving  the  note  and  mortgage  is  very  conflicting.  U  the 
money  was  ever  paid  to  Davidson,  it  was  paid  on  the 
public  square  in  town,  and  no  one  else  present,  and 
before  the  mortgage  and  note  were  given.  Quite  a 
number  of  witnesses  testify  that  Davidson  admitted  to 
them  that  he  received  the  money.  It  seems  that  after 
the  note  was  given  there  was  something  of  a  talk  or 
rumor  that  the  mortgage  was  given  to  cover  up  the 
property,  and  it  was  about  this  time  that  the  questions 
were  asked  of  Davidson,  and  he  stated  that  he  did 
receive  the  money.  If  it  was  true  that  he  had  given 
the  mortgage  as  he  claimed,  then  it  could,  of  course,  be 
expected  that  he  would  make  such  statements,  as  no 
truth  would  harmonize ,  with  the  wrong.  A  falsehood 
would  be  its  only  support.  Davidson's  testimony  is  to 
the  effect  that,  after  the  wrongful  pledging  of  the  prop- 
erty, he  was  kept  in  constant  fear  by  defendant  in  his 
statements  to  him  that  they  had  committed  a  peniten- 
tiary offense,  and  that  he  was  in  constant  fear  of  falling 
into  the  hands  of  the  law,  and  that  he  was  actuated  by 
these  fears  in  doing  what  he  did.  Davidson  paid  to 
Miller,  before  the  one  hundred  and  forty-dollar  note 
was  given,  two  hundred  and  fifty  dollars,  and  he  says 
that  defendant  often  agreed  to  pay  it  back,  and  often 
told  him  he  should  receive  back  every  cent,  and  as  to 
much  of  this  Davidson  has  considerable  support  in  evi- 
dence, but  mainly  from  members  of  his  own  family. 
Defendant  denies  the  testimony  of  statements  as  to  the 
penitentiary  offense,  or  to  pay  back  the  money,  and  in 
some  respects  he  receives  support  from  other  evidence. 
One  S.  P.  Davidson,  who  gave  testimony  for  the  defend- 
ant which,   if  true,    would  be  conclusive  against  the 
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plaintifF,  is  so  conclusively  impeached  that  his  testi- 
mony is  of  no  avail.  The  assigning  of  the  note  and 
mortgage  to  Miller,  and  the  giving  of  the  one  hundred 
and  forty-dollar  note  for  the  balance,  are  questions  on 
which  considerable  testimony  is  taken,  and  as  to  the 
assignment  of  the  note  Davidson  claims  that  defendant 
proposed  that  it  be  done  at  a  time  when  there  was  talk 
of  "trying  the  right  of  property,"  by  which  we  under- 
stand that  the  validity  of  the  mortgage  was  to  be  tested, 
and  the  defendant  thought  it  would  aid  in  the  conceal- 
ment. Defendant's  theory  is  that  Miller  wanted  to 
borrow  money,  and  he  had  none,  and,  understanding 
that  Davidson  would  pay  the  note  soon,  he  let  him  have 
the  note  in  lieu  of  the  money.  It  is  a  little  difficult  to 
see  how  the  transfer  of  the  note  would  aid  Miller  in 
getting  the  money  sooner  than  to  allow  the  payment  to 
defendant,  and  then  pass  it  to  MiUer.  To  say  the 
least,  the  conduct  of  Miller  is  clouded  with  suspicion  as 
to  some  of  the  transactions  in  the  case,  and  it  is  urged 
that  he  was  aiding  defendant  in  his  effort.  As  to  the 
giving  of  the  one  hundred  and  forty-dollar  note,  there 
is  much  testimony  contradicting  the  defendant,  but  he 
insists  that  he  oidy  signed  as  surety  for  Davidson.  He 
seems  to  have  taken  a  very  active  part  in  the  manage- 
ment of  the  affair,  and  there  is  considerable  testimony 
tending  to  show  that  he  expected  to  pay  the  note.  On 
the  whole,  the  testimony  is  such  as  to  satisfy  a  majority 
of  the  court  that  the  facts  are  against  the  defendant, 
and  the  judgment  below  is  Affirmed. 


Milner  v.  The  Chicago,  Milwaukee  and  St.  Paul      to  1^ 


Rail  WAT  Compant.  JJ  ^ 

1.  Jurisdiotion :  of  district  court  at  avooa  :  cause  transfbrrbd 
BY  AQREBMENT.  This  action  for  damages  was  begun  in  Shelby 
county,  and,  by  agreement  of  parties,  it  was  transferred  to  the 
circuit  court  of  Pottawattamie  county,  at  Avoca.  Afterwards,  by 
chapter  184,  Laws  of  1886,  the  circuit  courts  of  the  state  were 
abolished,  and  their  powers  transferred  to  the  district  courts ;  and 
it  was  provided  that  the  district  court  of  the  counties  should  be 
held  at  other  places  than  county  seats  where  the  circuit  court  was 
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authorized  to  be  held,  and  should  hear  and  determine  civil  causes 
at  such  places,  only  as  the  circuit  court  had  done.  Avoca  is  not  a 
county  seat,  and  the  circuit  court  at  that  place  was  established  for 
the  transaction  of  business  arising  in  that  part  of  the  county 
east  of  the  west  line  of  range  forty.  Held  that  the  district  court 
at  Avoca  had  jurisdiction  to  hear  and  determine  this  cause, — ^the 
subject-matter  being  within  its  jurisdiction,  and  the  jurisdictioii 
of  the  parties  being  conferred  by  the  agreement  to  transfer  it  to 
the  circuit  court.  (Cerro  Oordo  County  v,  Wright  County,  59 
Iowa,  485,  distinguished,) 

2.  District  Cotirt  at  Avoca :  lhotino  jxtribdiction  :  constitu- 
TIONAUTT  It  is  competent  for  the  legislature  to  determine  that 
terms  of  the  district  court  may  be  held  at  places  other  than 
county  seats  for  the  transaction  of  certain  business  and  the  trial  of 
particular  cases ;  and  so  chapter  184,  Laws  of  1886,  in  so  far  as  it 
authorizes  the  district  court  to  be  held  at  Avoca,  in  Pottawattamie 
county,  but  limiting  it  to  such  business  as  the  circuit  court  at  that 
place  was  authorized  to  transact,  is  not  repugnant  to  section  6, 
article  5,  of  the  constitution,  conferring  general  jurisdiction  upon 
the  district  court. 

8.     :  AS  suoCESSOB  TO  CIRCUIT  OOUBT.    Section  17,  chapter  184, 

Laws  of  1886,  providing  that  all  laws  inconsistent  with  that  chap- 
ter were  thereby  repealed,  did  not,  upon  its  taking  effect,  July  4, 
1886,  operate  to  abolish  the  circuit  court  at  Avoca,  because  section 
1  of  said  act  provided  that  the  circuit  court  should  not  be  abolished 
until  January  1,  1887 ;  and,  by  the  terms  of  said  act,  a  cause  pend- 
ing in  the  circuit  court  at  Avoca  at  the  time  the  act  took  effect 
passed  to  the  jurisdiction  of  the  district  court,  which  was  provided 
to  succeed  the  circuit  court  at  that  place. 

Appeal  from  Pottawattamie  District  Court  ai  Avoca. 

Hon.  a.  B,  Thoenell,  Judge. 

Filed,  May  29,  1889. 

This  is  an  action  for  damages  alleged  to  nave  oeen 
sustained  by  the  plaintiJBf  by  reason  of  the  negligence  of 
the  defendant  in  the  shipment  of  two  car  loads  of  horses 
from  Chicago,  Illinois,  to  Sanborn  in  this  state.  There 
was  a  trial  by  jury,  which  resulted  in  a  verdict  and 
judgment  for  the  plaintiJBf.     Defendant  appeals. 

Wrightj  Baldwin  &  Haldane,  for  appellant. 
Fremont  Benjamin^  for  appellee. 
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RoTHROOK,  J. — This  action  was  originally  com- 
menced in  the  Shelby  district  court  by  the  filing  of  a 
petition  and  the  service  of  an  original  notice  upon  the 
defendant.  The  defendant  appeared  to  the  action  on 
the  thirteenth  day  of  January,  1885,  and  by  an  agree- 
ment of  the  parties  the  cause  was  transferred  to  the 
circuit  court  of  Pottawattamie  county,  at  Avoca,  the 
issues  to  be  made  in  that  court,  and  the  original  papers 
to  be  sent  with  transcript  of  the  record.  On  the 
fifteenth  day  of  January,  1888,  the  plaintiff  filed  in  the 
district  court  at  Avoca  an  amended  and  substituted 
petition,  and  on  the  same  day  the  defendant  filed  an 
answer  which  was  a  general  denial.  On  the  twenty- 
second  day  of  February  of  the  same  year  the  defendant 
filed  a  motion  to  dismiss  the  action,  which  .motion  is  in 
these  words:  ''Comes  now  the  defendant  in  the  above- 
entitled  action  and  moves  the  court  to  dismiss  the  cause 
at  the  plaintiflE's  costs,  and  for  grounds  therefor  states : 

(1)  That  it  is  provided  by  chapter  198  of  the  Laws  of 
the  Twentieth  General  Assembly  of  the  state  of  Iowa 
that  the  circuit  court  in  Pottawattamie  county,  Iowa,  at 
Avoca,  shall  have  jurisdiction  only  of  such  civil  causes 
as  arise  in  the  territory  in  said  county  east  of  the  west 
line  of  range  forty ;  and  it  appears  from  the  plaintiflf '  s 
petition  filed  herein  that  the  cause  of  action  set  forth 
therein  did  not  arise  in  the  territory  of  Pottawattamie 
county,  Iowa,  east  of  the  west  line  of  range  forty. 

(2)  That  the  court  has  no  jurisdiction  either  of  the 
sub ject- matter  of  this  controversy  or  of  the  parties 
hereto,  for  that  it  appears  from  the  amended  and  sub- 
stituted petition  filed  herein,  and  the  afiidavit  of  John 
N.  Baldwin,  hereto  attached,  that  the  causes  of  action 
set  forth  in  plaintiff '  s  amended  petition  arose  in  O'  Brien 
county,  state  of  Iowa.  That  the  defendant  has  no  resi- 
dence, line  of  railway,  property,  office  or  agent  in  the 
territory  of  Pottawattamie  county,  Iowa,  east  of  the 
west  line  of  range  forty  ;  and  that  the  plaintiff  was  at 
the  time  of  the  commencement  of  this  suit,  and  now  is, 
a  resident  of  Osceola  county,  Iowa ;  and,  under  the  act 
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of  the  general  assembly  of  the  state  of  Iowa  first  above 
refered  to,  no  JTirisdiction  can  be  had  by  the  court  at 
Avoca  to  hear  and  determine  this  cause.  (S)  That  this 
court  has  no  jurisdiction  of  this  cause  for  that  the 
circuit  court  at  Avoca  was  created  and  established  by 
chapter  198  of  the  Laws  of  the  Twentieth  General 
Assembly  of  the  state  of  Iowa,  and  that  by  chapter  134 
of  the  Acts  of  the  IVenty- first  Greneral  Assembly  the 
circuit  court  of  the  state  of  Iowa  was  abolished,  and  in 
said  act  it  was  provided  that  the  district  court  of  the 
counties  should  be  held  at  other  places  than  county 
seats  where  the  circuit  court  was  authorized  to  be  held. 
That  the  district  court  of  the  state  of  Iowa  is  a  consti- 
tutional court.  That  this  court  at  Avoca  has  now  no 
more  lawful  or  legal  existence,  for  that  chapter  134  of 
the  Acts  of  the  Twenty-first  General  Assembly  of  the 
state  of  Iowa,  in  so  far  as  it  transfers  the  powers  and 
jurisdiction  of  the  district  court  to  be  held  at  county 
seats  where  the  circuit  court  was  authorized  to  be  held, 
is  contrary  and  repugnant  to  section  6  of  article  6  of  the 
constitution  of  the  state  of  Iowa,  and  operates  to  create 
a  court  of  partial  and  limited  jurisdiction,  and  that 
therefore  this  act  is  unconstitutional  and  void.  (4)  That 
this  court  has  no  jurisdiction  to  hear  and  determine  this 
action,  for  that  this  court  has  no  legal  existence.  That 
there  is  no  statute  of  the  state  of  Iowa  authorizing  the 
holding  of  terms  of  the  district  court  of  Pottawattamie 
county,  Iowa,  at  Avoca.  (5)  That  this  court  has  no 
jurisdiction  of  this  cause,  or  to  hear  and  determine  the 
same,  under  and  by  virtue  of  the  provisions  of  chapter 
198  of  the  Acts  of  the  Twentieth  General  Assembly,  and 
chapter  134  of  the  Acts  of  the  Twenty-first  General 
Assembly  of  the  st>ate  of  Iowa,  for  that  said  acts  are 
unconstitutional  and  void,  because  they  operate  to 
establish  a  court  of  partial,  restricted  and  limited  juris- 
diction, and  are  in  violation  of  the  provisions  of  section 
6,  of  article  5,  of  the  constitution  of  the  state  of  Iowa." 
I.  The  motion  was  overruled,  and  the  question  pre- 
sented by  this  appeal  involves  the  correctness  of  this 
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1.  jubisdiotioh:  ™li^g-  Counsel  for  appellant  contend  that 
oourtfat°^  the  district  court  at  Avooa  had  no  jurisdic- 
ulSsferSSdlJy  ^^^  ^  ^^7  ^^^  determine  the  action,  and 
agreement,      ^j^g^^  ^he  consent  of  the  parties  to  transfer 

the  canse  to  that  court  did  not  confer  jurisdiction 
thereof.  The  circuit  court  at  Avoca  was  created  by 
chapter  198  of  the  laws  of  1884.  Section  3  of  that  act 
provided  that  said  court  should  have  ''original  and 
exclusive  jurisdiction  *  *  *  of  all  civil  causes,  includ- 
ing appeals  and  writs  of  error  from  inferior  courts  and 
other  tribunals,  and  guardianship  and  probate  matters, 
arising  in  the  territory  in  said  Pottawattamie  county 
east  of  the  west  line  of  range  forty."  The  object  of 
this  act  was  to  divide  the  county  of  Pottawattamie  for 
judicial  purposes.  The  court  to  be  held  at  Avoca  had 
original  and  exclusive  jurisdiction,  and  the  other  juris- 
diction specified  within  the  territory  named  to  the  same 
extent,  and  as  complete  and  ample  as  the  circuit  court 
held  at  Council  BluflEs  had  within  the  territory  west  of 
the  west  line  of  range  40.  The  act  above  cited  was  a 
provision  for  holding  the  circuit  court  for  that  county  at 
two  places,  and  it  prescribed  the  territory  from  which 
the  judicial  business  at  each  place  should  be  transacted. 
The  act  was  held  to  be  constitutional  in  the  case  of 
Cooper  V.  Mills  County^  69  Iowa,  850.  This  cause  of 
action  arose  in  O'Brien  county;  that  is,  the  horses  which 
were  shipped,  and  for  the  negligent  carrying  of  which 
damages  are  claimed,  were  delivered  to  the  plaintiff  in 
that  county.  But  it  is  not  claimed  that  the  action  was 
not  properly  commenced  in  Shelby  county.  The  con- 
tention is  that  the  circuit  court  at  Avoca  had  no  juris- 
diction of  the  action  because  it  had  no  power  to  try  and 
determine  any  action  unless  it  arose  in  the  territory  in 
said  county  east  of  the  west  line  of  range  40.  We 
think  it  is  quite  plain  that  this  position  cannot  be  sus- 
tained. This  is  an  ordinary  action  for  damages  against 
a  common  carrier  for  failure  to  properly  transport  and 
deliver  freight.  The  circuit  court  at  Avoca  had  com- 
plete jurisdiction  to  try  all  cases  of  that  character ;  that 
is,  it  had  power  to  hear  and  determine  the  action.    The 
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case  of  Cerro  Oordo  County  v.  WrigJtt  County y  69  Iowa, 
485,  cited  by  counsel  for  appellant,  is  not  at  all  in  point 
upon  that  question.  That  was  a  case  where  it  was  held 
that  consent  of  the  parties  could  not  give  a  court  juris- 
diction over  the  subject-matter  of  an  action.  It  was  a 
special  proceeding,  the  subject-matter  of  which  was 
within  the  exclusive  jurisdiction  of  the  circuit  court. 
The  proceeding  was  commenced  in  the  circuit  court, 
and  by  agreement  the  cause  was  sent  to  the  district 
court  of  another  county.  That  court  had  no  jurisdiction 
of  a  proceeding  of  that  kind,  and  it  was  held  that  con- 
sent would  not  confer  jurisdiction.  If  the  case  at  bar 
had  been  a  criminal  action,  and  had  been  transferred  to 
the  circuit  court  at  Avoca,  appellant's  motion  would 
have  been  well  taken,  because  that  court  had  no  juris- 
diction of  the  subject-matter  of  a  criminal  action.  It  is 
always  important  in  determining  the  jurisdiction  of  a 
court  to  distinguish  between  jurisdiction  of  the  subject- 
matter  and  jurisdiction  of  the  person.  There  can  be  no 
question  that  the  court  had  jurisdiction  of  the  defend- 
ant in  this  case.  The  action  was  properly  brought  in 
Shelby  county.  It  was  competent  to  change  the  venue 
of  the  action  to  the  circuit  court  of  another  county,  no 
matter  whether  the  court  in  that  other  county  had 
original  jurisdiction  of  the  defendant  or  not,  and  if  the 
venue  could  be  changed  by  an  order  of  the  court  upon  a 
proper  showing,  it  was  competent  to  make  the  transfer 
by  consent. 

II.     By  chapter  134  of  the  Acts  of  the  Twenty-first 
General  Assembly,  the  circuit  courts  of  the  state  were 
J,  DigTKioT        abolished,  and  it  was  provided  in  said  act 
Av^cafiimit-    *^^^    ^^^    district   court    of    the   counties 
tion:'^S'tu-  should  be  held  at  other  places  than  county 
tionauiy.        seats  wherc  the  circuit  court  was  authorized 
to  be  held,  and  that  the  district  court  should  hear  and 
determine  civil  causes,  including  probate,  only  as  there- 
tofore exercised  at  such  places  by  the  circuit  court.     It 
is  claimed  that  this  is  repugnant  to  section  6,  article  5, 
of  the  constitution,  because  it  creates  a  district  court  to 
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be  held  at  Avoca,  with  limited  jurisdiction.  That  pro- 
vision of  the  constitution  is  as  follows:  "The  district 
court  shall  be  a  court  of  law  and  equity,  which  shall  be 
distinct  and  separate  jurisdictions,  and  have  jurisdiction 
in  civil  and  criminal  matters  arising  in  their  respective 
districts,  in  such  a  manner  as  shall  be  prescribed  by 
law."  It  is  urged  that,  if  the  legislature  provides  that 
terms  of  the  district  court  shall  be  held  at  places  other 
than  county  seats,  the  law  is  unconstitirtional,  unless 
the  court  is  authorized  at  such  terms  to  transact  all  the 
business  and  try  all  cases  which  may  be  tried  at 
terms  held  at  the  county  seat.  We  do  not  think  this 
claim  can  be  sustained.  It  appears  to  us  that  it  was 
competent  for  the  legislature  to  determine  that  terms  of 
the  court  may  be  held  at  places  other  than  the  county 
seat  for  the  transaction  of  certain  business,  and  for  the 
trial  of  particular  classes  of  cases.  The  power  is  plainly 
given  by  the  language  of  said  section  to  prescribe  by 
law  the  manner  in  which  the  jurisdiction  shall  be  exer- 
cised. The  case  of  Laird  v.  Dicker son^  40  Iowa,  670, 
cited  by  counsel  for  appellant,  is  not  in  point  on  this 
question. 

III.     This  cause  was  tried  in  the  court  below  in  the 
month  of  February,  1888.     Chapter  134  of  the  Acts  of 

the  Twenty-first  General  Assembly  took 
^ofto^ir-  effect  on  the  fourth  day  of  July,  1886.  It 
is  urged  that,  because  by  section  17  of  the 
act  all  laws  inconsistent  therewith  were  repealed,  the 
circuit  court  was  thereby  abolished;  and  that  the  act  of 
the  twentieth  general  assembly,  providing  for  terms  of 
said  court  at  Avoca,  was  repealed;  and  that  since  that 
repeal  there  has  never  been  any  law  enacted  establishing 
a  court  at  that  place.  There  are  two  sufficient  answers  to 
this  position:  (1)  Section  1  of  the  act  of  the  twenty-first 
general  assembly  provided  that  the  circuit  court  should 
not  be  abolished  until  January  1,  1887;  and  (2)  the 
repealing  clause  did  not  take  effect  until  July  4,  1886. 
We  think  the  district  court  rightfully  overruled  the 
motion.  Affirmed. 


T7  Tee 

«6    886 


762 SUPREME  COURT  OF  IOWA, 

Waason  ▼.  Millsap. 


J[  g|  Wasson  V.  M1LL8AP  etJoH. 


Frandnlent  Conveyance:  husband  to  wife:  oonsidbration : 
wife's  enowledob.  a  wife  had  conTeyed  land  to  her  husband 
under  a  parol  agreement,  as  they  testified,  that  he  would,  at  any 
time  when  requested  by  her,  deed  back  the  property,  or  any  other 
property  they  might  have.  Afterwards,  and,  as  they  testified,  in 
consideration  of  this  agreement,  he  conveyed  to  her  the  property 
which,  in  this  action,  a  creditor  of  the  husband  seeks  to  subject  to 
the  payment  of  his  debt.  The  debt  had  been  contracted  prior  to 
the  conveyance,  and  it  was  for  money  collected  and  misappropri- 
ated by  him  without  plaintiff's  knowledge.  The  evidence  (see 
opinion)  shows  that  the  husband's  purpose  in  making  the  convey- 
ance was  to  delay  and  defeat  his  creditors,  and  that  the  wife  had 
knowledge  of  that  purpose.  HddL  that  she  could  not  hold  the 
property  as  against  plaintifif  's  claim. 

Appeal  from  Polk   District    Court — ^Hon.    Mabgus 

Kavanagh,  Judge. 

Filed,  May  31,  1889. 

Action  by  equitable  proceeding  wherein  the  plain- 
tiff asks  to  subject  certain  real  estate,  the  title  to  which 
is  in  defendant  Melissa  Millsap,  to  the  payment  of  a 
judgment  against  the  defendant  Albert  Millsap.  Decree 
was  entered  in  the  district  court  in  favor  of  the  plaintiff, 
and  defendants  appeal. 

The  plaintiff  claims  that  Albert  Millsap  is  the  real 
owner  of  the  property  described,  and  that  the  title 
thereto  was  made  to  his  wife,  the  defendant  Melissa 
Millsap,  with  intent  to  defraud  the  plaintiff  and  other 
creditors  of  said  Albert  Millsap.  The  defendants  deny 
any  intent  to  defraud,  and  claim  that  the  property  was 
conveyed  to  Mrs.  Millsap  in  pursuance  of  a  previous 
agreement,  and  for  valuable  consideration.  It  appears 
from  the  testimony,  and  with  but  little,  if  any,  conflict, 
that  prior  to  September  1,  1885,  the  plaintiff  employed 
Albert  Millsap  to  sell  certain  patent-right  territory,  and 
on  the  first  day  of  September,  1886,  Albert  Millsap  sold 
the  state  of  Pennsylvania,   receiving  therefor  twelve 
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hundred  dollars;  that  he  failed  to  report  said  sale  to 
plaintiff,  and  plaintiff  did  not  learn  thereof  until  the 
latter  part  of  March,  1886,  whereupon  he  instituted  a 
suit,  and  afterwards  recovered  judgment  against  Albert 
Millsap  for  twelve  hundred  dollars.  The  defendants 
were  married  in  December,  1877,  and  soon  thereafter 
Mrs.  Millsap  conveyed  to  her  husband  a  certain  quarter 
section  of  land  which  she  owned  by  gift  from  her  father, 
and  which  was  afterwards  sold  and  conveyed  in  connec- 
tion with  an  adjoining  eighty  acres,  owned  by  Mr. 
Millsap  himself.  The  proceeds  of  this  sale  were  invested 
in  other  real  estate  in  the  name  of  Albert  Millsap,  and 
otherwise  appropriated  by  him.  On  October  6,  1886, 
and  February  6,  1886,  Mr,  Millsap  conveyed  to  his  wife 
certain  real  estate,  which  was  afterwards  so  exchanged 
as  that  Mrs.  Millsap  received  the  title  to  the  property  in 
question.  Mrs.  Millsap  testifies  that  she  received  the 
conveyances  from  her  husband  in  pursuance  of  an 
understanding  between  them  at  the  time  she  deeded  her 
farm  to  him.  She  says :  *'  This  property  ( her  farm)  was 
afterwards  deeded  to  my  husband  for  convenience,  as 
people  were  making  remarks  about  the  property  being 
in  my  name,  and  I  thought  it  more  convenient  to  have 
it  changed.  At  the  time  I  deeded  him  this  land  it  was 
so  done  with  the  understanding  that  at  any  time  I 
requested  him  to  deed  this  property  or  any  other  prop- 
erty that  we  might  have,  be  it  much  or  little,  back  to  me, 
he  would  do  so."  Mr.  Millsap  states  the  agreement  in 
substantially  the  same  words. 

Winslow  &  Varnum^  for  appellants. 

Kavffman  <fe  Ouernsey  and  E.   8.    Wishard^   for  • 

appellee. 

GiVEK,  C.  J. — I.  The  controlling  question  in  this 
case  is  whether  the  conveyances  by  Albert  Millsap  to 
his  wife,  by  means  of  which  she  came  into  the  title  to 
the  property  in  question,  were  with  fraudulent  intent  to 
defeat  the  collection  of  the  plaintiff's  judgment,  and,  if 
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SO,  whether  Mrs.  Millsap  participated  in  that  intent,  or 
had  notice  of  such  facts  as  would  have  put  her  upon 
inquiry  that  would  have  led  to  a  knowledge  of  such 
fraudulent  purpose.     The  right  of  husband  and  wife  to 
contract  with  each  other  with  respect  to  the  separate 
property  of  either  is  well  established  in  this    state. 
There  is  no  question  but  that,  where  by  valid  agreement 
either  becomes  the  debtor  of  the  other,   the  law  will 
uphold  the  agreement.     The  rights  of  parties  where 
husband  or  wife  makes  advancements  to  the  other  is 
clearly  defined  in  Hanson  t>.  Manley^  72  Iowa,  48.    This 
is  not  a  question  of  authority   to    contract,    nor    of 
advancements,  but,  as  already  stated,  the  question  is 
whether  the  conveyances  under  notice  were  made  and 
received  with  intent  to  defraud  the  plaintiff.     It   is 
claimed  on  behalf  of  defendants  that  these  conveyances 
were  executed  and  delivered  in  pursuance  of  the  verbal 
agreement  as  testified  to  by  them,  and  that,  the  agree- 
ment being  executed,  it  is  binding  upon  all  parties.    By 
the  agreement,  as  stated,  Albert  Millsap  held  the  title 
to  all  the  property  realized  from  the  proceeds  of  the  sale 
of  Mrs.  Millsap' s  farm,  as  well  as  of  all  other  real  estate 
to  which  he  acquired  title;  thus  giving  him  such  finan- 
cial standing  as  would  be  inferred  from  the  ownership 
of  the  property  in  his  name.     Mr.  Millsap  owned,  and, 
indeed,  as  is  shown  by  the  testimony,  did  receive  credit 
on  the  faith  of  his  being  the  owner  of,  the  real  estate 
standing  in  his  name.     By  the  agreement  as  stated  he 
was  liable  to  be  divested  of  all  his  property,  "be  it  much 
or  little,"  at  any  time,  at  the  instance  of  his  wife,  and 
without  any  notice  whatever  to  his  creditors  that  she 
claimed  any  such  right  against  the  property  in  his  name. 
Mr.  Millsap  incurred  the  liability  for  which  judgment 
was  entered  In  favor  of  the  plaintiflf  in  September,  and 
concealed  the  fact  from  the  plaintiff,  so  that  he  did  not 
discover  it  until  the  following  March.     After  incurring 
this  liability  Mr.  Millsap  executed  the  deeds  to  his  wife 
without  other  consideration  than  that  embraced  in  the 
parol  agreement.     At  the  time  of  executing  one  of  them 
he  said  to  Mr.  McElroy,  who  drew  the  deed,  '*that  he 
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was  in  the  patent-right  business,  dealing  with  various 
men,  and  did  not  know  but  that  he  might  have  some 
trouble,  and  he  wanted  to  execute  the  deed  to  that 
property  to  his  wife  in  order  to  be  safe  if  he  should 
have  trouble;  that  he  did  not  want  to  record  it  unless  it 
should  be  necessary."  This  testimony  was  objected  to 
on  the  grounds  that  it  was  a  confidential  communication 
to  McElroy  as  an  attorney.  We  do  not  think  the  rela- 
tion of  attorney  and  client  existed.  McElroy  was  acting 
simply  as  a  scrivener  in  preparing  the  deed.  Mr. 
Millsap' s  offer  of  one  hundred  and  fifty  dollars  in  satis- 
faction of  the  twelve  hundred  dollars,  when  pressed  for 
payment,  with  the  remark  :  "You  had  better  take  that 
because  it  is  more  than  you  will  ever  get,"  his  declara- 
tions to  McElroy,  his  concealment  of  the  sale*  of 
Pennsylvania,  the  times  at  which  he  executed  the  deeds, 
and  other  circumstances  appearing  in  the  proofs,  leave 
no  doubt  in  our  minds  but  that  he  made  the  convey- 
ances with  intent  to  defraud  the  plaintiif  in  the  collec- 
tion of  his  judgment.  In  view  of  the  relation  of  the 
defendants,  the  kind  of  agreement  upon  which  Mrs. 
Millsap  claims  the  right  to  accept  these  conveyances, 
the  time  at  which  they  were  made,  and  all  the  attending 
circumstances,  we  think  the  inference  is  fully  warranted 
that  Mrs.  Millsap  knew  of  the  fraudulent  purpose  for 
which  the^ieeds  were  being  made  to  her  by  her  husband. 
This  case  is  distinguishable  from  other  cases  in  which 
this  court  has  recognized  the  right  of  husband  and  wife 
to  contract  the  relation  of  debtor  and  creditor.  We  are 
of  the  opinion  that  the  agreement  in  pursuance  of  which 
these  conveyances  were  made  is  void  as  to  the  creditors 
of  Albert  Millsap,  and  that  the  title  to  the  property  in 
question  was  vested  in  Mrs.  Millsap,  with  intent  to 
defraud  the  plain  tiflf  in  the  collection  of  his  judgment. 
The  decree*  of  the  district  court  is  therefore 

Affirmed. 
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ABANDONMENT. 
1.  Of  homestbad.  See  Homestead.  1,  2,  6. 
^.     Of  bight  of  way  fob  bailboad.    See  Injunction,  1. 

ABSTRACT  OF  RECORD  ON  APPEAL. 
See  PBAoncB  in  Supbbmb  Coxtbt,  pa88im* 

ACCEPTANCE. 

1.  Of  goods  fubohasbd.    See  Sales,  5. 

2.  Of  tbust.    See  Assignment  for  Benefit  of  Creditors,  2. 

8.     Of  offeb  fob  salb  of  laiid.    See  Vendor  and  Vendee,  4. 

ACCORD  AND  SATISFACTION. 
See  OuABANTT,  2;  Schools  and  School  Distbiois,  ^ 

ACCOUNT. 
Books  of.    See  Evidence,  1;  Estates  of  Decedents,  8. 

ACTIONS. 

1.      To    PREVENT    UNLAWFUL    EXFENDITUBB    OF    FUBLIO    KONEY.     See 

Counties,  2. 

2.     Bab   OF  BY   FOBMBB  JUDGMENT.    See   Attachment,   5;   Former 
Adjudication,  1,  2. 

8.     Conditions    fbboedent     to.    See    Replevin,    1;    Vendor    and 
Vendee,  1. 

Fob  pabticulab  actions,  see  appropriate  titles. 

AD  QUOD  DAMNUM. 
Injunction  to  stop  pboceedings.    See  Injunction  1. 

See  Railboads,  1,  2,  4-7. 

ADVERSE  POSSESSION. 
See  Highways,  1;  Watebs,  1. 
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AGENCY. 

1.  Payment  of  note  to  absconding  aqent:  whose  loss.  P.  pro- 
cured C.  as  her  agent  to  negotiate  a  loan  of  H.»  which  was 
secured  by  a  mortgaRe  on  land.  P.  paid  Installments  of  interest 
to  Cm  and  afterwards  sold  the  land  to  J.,  who  did  the  same, — ^he 
having  assumed  the  mortgage, — and  C.  forwarded  the  interest  to 
H.  When  the  loan  was  due  J.  applied  to  C.  to  procure  an  exten- 
sion of  the  loan  for  two  years,  and  paid  C.  for  his  services.  H., 
however,  was  unwiUing  to  grant  an  extension.  Afterwards, 
believing  that  J.  was  ready  to  pay  the  loan,  C.  paid  the  amount  of 
the  note  with  his  own  money,  and  procured  a  satisfaction  piece, 
which  was  never  recorded,  but  afterwards  found  that  J.  was  not 
ready  to  pay,  and  still  wanted  an  extension.  C.  then  had  the  note 
and  mortgage  assigned  in  blank  and  sent  to  him,  and  he  sold  them, 
after  due,  to  plaintiff,  who  paid  full  value  therefor,  and  inserted 
his  name  in  the  blank  assignments.  J.  did  not  know  of  this  trans- 
fer, but  supposed  that  H.  still  held  the  securities.  At  the  end  of 
the  two  years  J.  paid  the  amount  of  the  loan  to  C,  who  failed  to 
pay  it  to  the  plaintiff,  but  absconded.  Held  that  plaintiff  suc- 
ceeded to  all  the  rights  of  H. ;  that  the  payment  to  C.  was  not  a 
satisfaction  of  the  note  and  mortgage;  and  that  plaintiff  was 
entitled  to  foreclose  it  as  against  J.  and  subsequent  mortgagees  of 
the  land.  (Compare  Artley  v.  Morrison,  78  Iowa,  133.)  Hippee  v. 
Pond,  235. 

2.  Contract  fob  agent's  benefit.  Where  an  agent  enters  into 
a  contract  binding  his  principal,  with  the  full  knowledge  and 
consent  of  the  principal,  the  rule  which  obtains  where  the  agent 
contracts  as  such,  upon  consideration  moving  to  himself,  does  not 
apply.    Miller  v.  Boot,  545. 

8.  Knowledge  of  agent  to  bind  principal.  See  Insurance, 
5,  8,  9. 

4.  Acts  and  admissions  of  agent  to  bind  principal.  See  Evidence, 
1,  2;  Insurance,  10. 

5.  Principal  bound  bt  knowledge  and  acts  of.  See  Tax  Sale 
and  Deed,  1. 

6.  Purchase  of  principal's  land  at  tax  sale.  See  Tax  Sale  and 
Deed,  5. 

7.  Officers  of  corporations  as  agents.    See  Corporations,  8,  4. 

AGRICULTURAL  COLLEGE. 

IiANDS  OF:  SALE  FOR  CASH.  Although  agricultural  college  lands 
are  required  to  be  sold  on  time,  in  order  to  provide  a  fund  for  the 
college  arising  from  the  interest  on  the  purchase  price,  the  college 
may  nevertheless  receive  the  principal,  with  a  bonus,  when  its 
interests  will  be  promoted  thereby;  and  where  it  does  receive  the 
principal,  it  will  be  presumed  that  its  officers  have  acted  rightly 
for  the  best  interests  of  the  college.  Burtis  v,  Humboldt  County 
Bank,  108. 

ALIMONY. 
Petition  for.    See  lis  Pendens,  1. 

AMENDMENT. 
Of  PLEAS.    See  Pleading. 
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ANIMALS. 

1.  Trrspassino  animals  :  appraisement  of  damages  by  township 
TRUSTEES  :  JURiSDicmoN.  Where  one  who  destrains  a  trespassing 
animal  gives  the  statutory  notice  to  the  person  who  has  charge  of 
the  animal,  as  well  as  to  the  one  having  charge  of  the  farm  on 
which  it  is  usually  kept,  it  is  sufficient,  under  sections  1548,  1544  of 
the  Code,  to  give  the  township  trustees  jurisdiction  to  appraise  the 
damages  done  by  the  animal,  though  the  owner  has  not  been  noti- 
fied.   Lyons  v.  Van  Oorder,  600. 

2. :  WHEN  NOT  TO  BE  TREATED  AS  ESTBAYS.    Where  defendant 

took  up  a  trespassinflr  mare,  and  did  not  know  who  her  owner  was, 
but  dia  know  who  nad  charge  of  her,  and  where  she  was  kept, 
held  that  she  was  not  an  estray,  within  the  meaning  of  the  statute, 
and  was  not  to  be  so  treated.    Id, 

8.  Bale  of:  warranty  of  bot7ndnbss:  bbbaoh:  damages.  See 
Sales,  1. 

APPEAL. 
(1)    To  Supreme  Court, 

1,  Jurisdiction  :  amount  in  controversy.  In  an  action  of  replevin 
the  petition  alleged  that  the  value  of  the  property  was  one  hun- 
dred dollars,  and  that  plaintiff  had  sustained  damages  by  reason  of 
its  detention  in  the  sum  of  twenty-five  dollars.  The  prayer  of  the 
petition  is  for  the  delivery  of  the  property,  or  for  its  value,  if  it 
cannot  be  found,  and  for  damages  and  costs.  Held  that  the 
amount  in  controversy  was  more  than  one  hundred  dollars,  and 
that  this  court  had  jurisdiction  of  the  appeal  without  a  certificate 
from  the  trial  judge.    Ruiter  v.  Plate,  17. 

2.  Jurisdiction:  amount  in  controversy:  oases  oonsolidated. 
Plaintiff  brought  two  successive  actions  in  iustice^s  court  against 
defendants,  and  from  the  iud^ent  rendered  in  the  first  case  the 
plaintiff  appealed  to  the  district  court,  and  from  the  judgment 
rendered  in  the  second  case  the  defendants  appealed.  In  the  dis- 
trict court  the  -cases  were  consolidated,  by  consent,  and  new 
pleadings  were  filed,  the  plaintiff  in  his  substituted  petition  claim- 
mg  $4.62  for  turkeys,  and  $68.99  for  corn.  Defendants  admitted 
the  claim  for  corn,  but  denied  liability  for  turkeys,  and  pleaded  a 
counter-claim,  which  plaintiff  denied.  There  was  a  verdict  and 
judgment  for  plaintiff  for  $47.98,  from  which  defendant  appeals  to 
this  court,  but  there  is  no  certificate  of  the  trial  judge.    Held — 

(1)  That,  as  to  the  question  of  jurisdiction  in  this  court,  th4 
consolidated  case  should  be  regarded  the  same  as  if  it  had 
originated  in  the  district  court. 

(2)  That,  as  there  could  not  have  been  a  judgment  under  tha 
pleadings  for  either  party  for  one  hundred  dollars  in  the 
trial  court,  the  amount  in  controversy  was  less  than'  that 
amount,  and  that  this  court  has  no  jurisdiction  in  the 
absence  of  a  certificate.  (Compare  cases  cited  in  opinion.) 
BuckUmd  v,  Shephard^  829. 

8.  Amount  involved:  interest  in  real  estate:  collateral  con- 
troversies. An  action  to  qmet  title  as  against  a  sheriff 's  deed,  on 
the  ground  that  the  property  was  plaintiff's  homestead,  "involves 
an  interest  in  real  estete,"  and  therefore  this  court  has  jurisdiction 
of  an  appeal  without  a  certificate,  regardless  of  the  amount  involved; 
and  controversies  between  the  appellant  and  other  defendants 
being  incident  to  the  main  issue,  must  follow  the  appeal,  regard- 
less of  the  amount  involved  in  such  controversies.  Jones  v, 
Blumenstein,  861. 
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4.  Akount  involved.  In  sn  action  to  subject  real  estate  to  the  pay- 
ment of  a  fine  of  one  hundred  dollars  and  costs  of  $6.70,  adjudged 
against  a  tenant  of  the  real  estate  for  the  unlawful  sale  of  liquars 
therein,  the  amount  involved  is  $106.70,  and  an  appeal  lies  to  this 
court  from  a  judgment  therein  without  a  certificate  of  the  trial 
judge.  The  statute  makes  the  property  in  such  cases  liable  for 
the  costs  as  well  as  for  the  fine.    State  v.  McCvUoch,  450. 

6.  Less  than  $100 :  oertificatb  of  tbial  judge  :  sufficiency.  In 
this  appeal,  involving  less  than  one  hundred  dollars,  the  certificate 
of  the  trial  judge  recited  the  ultimate  facts  which  the  evidence 
established,  and  upon  which  the  certified  questions  of  law  depend, 
and  did  not  require  this  court  to  determine  the  effect  of  the  evi- 
dence. Held  that  it  was  sufficient  to  give  this  court  jurisdiction, 
as  against  the  objection  that  it  showed  that  there  was  a  conflict  in 
the  evidence,  and  was  a  certificate  of  the  conclusions  of  the  court 
as  to  the  facts  foxmd.  (See  opinion  for  certificate.)  Windander 
V.  Jones,  401. 

6.  Less  than  $100 :  when  certificatb  must  be  signed.  Where  a 
motion  for  a  new  trial  was  ruled  upon  at  10  o'clock  a.  m.,  and  a 
request  was  then  made  for  a  certificate  for  an  appeal,  but  the  cer- 
tificate was  not  signed  by  the  judge  until  8  o'clock  p.  m.  of  the 
same  day,  held  that  it  was  not  too  late.  Courtrighi  v.  Singer 
Manuf,  Co.,  817. 

7.  From  *'  decision  "  of  court  :  notice  must  be  spbcifio.  An  appeal 
to  this  cocirt  may  be  general, — ^from  all  judgments  and  decisions 
of  the  case  from  which  appeals  may  be  taken,  or  it  may  be  specific 
— ^from  a  particular  judgment  or  decision  ;  and  the  notice  of  appeal 
must  state  from  what  the  appeal  is  taken, — whether  from  the 
whole  case,  or  some  specific  part  thereof,  naming  it.  And  in  this 
case,  where  the  notice  stated  that  the  appeal  was  taken  from  "  the 
decision  "  of  the  district  court  at  a  given  term,  Tieid  that  the  word 
**  decision  "  meant  an  adjudication  other  than  a  final  decision  ;  and 
since  there  were  many  such  decisions,  it  is  impossible  to  say  which 
one  was  meant,  and  therefore  the  appeal  must  be  dismissed. 
Weiser  v.  Day  Bros.,  25. 

8.  No  NoncE  TO  interested  co-partt  :  dismissal.  In  an  action  by 
the  insured  upon  a  policy  of  fire  insurance,  a  mortgagee  to  whom 
the  loss,  if  any,  was  payable  as  her  interest  might  appear,  failing 
to  join  as  plaintiff,  was  brought  in  as  a  defendant,  under  Codei 
sections  2548,  2551.  From  a  judgment  against  the  defendant 
company  it  appeals  to  this  court,  but  fails  to  serve  notice  of  the 
appeal  on  its  co-defendant,  the  mortgagee,  as  required  by  section 
8174  of  the  Ckxie,  and  she  does  not  join  in  the  appeal.  Held  that 
the  appeal  must  be  dismissed.  (See  Hunt v,  Hatcley,  70 Iowa,  183  ; 
Moore  v.  Held,  78  Iowa,  538.)    Day  v.  Hawkeye  Ins.  Co.,  848. 

9.  Errors  which  should  be  corrected  bblow.  Mere  defects  in  an 
original  notice  properly  served  should  be  corrected  by  motion  of 
the  defendant  in  the  court  below,  and  do  not  warrant  the  defend- 
ant in  making  default  and  then  appealing  to  this  court.  (See 
Code,  sec.  8168.)    Gray  v.  Wolf,  680. 

10.  From  verdict  without  jxtdoment.  This  court  has  no  jurisdiction 
to  entertain  an  appeal  from  a  verdict  on  which  the  record  fails  to 
show  that  a  judgment  has  been  entered.  (Compare  Shannon  v. 
Scott,  40  Iowa,  629.)    Jones  v.  Oivens,  173. 

11.  Error  in  appellant's  favor.  An  appellant  cannot  predicate 
error  on  the  fact  that  the  judgment  from  which  he  appeals  is  leas 
than  the  verdict  of  tibie  jury  against  him.    Deere  v.  Wolf,  115. 
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Id.  JuBiSDionoN :  cx)MBiBncfnoN  of  will.  This  court  has  no  original 
jurisdiction  to  construe  a  will,  and  it  cannot,  upon  appeal,  pass 
upon  a  point  in  the  construction  of  a  will  which  the  lower  court 
refused  to  consider  on  the  ground  that  it  was  not  necessary.  BtUa 
V,  BUU,  179. 

18.    From  JinX^MENT  AGAINBT  plaintiff  in  ATTACaOMENT  :  TfSSSOLVTlOV, 

See  Attachment,  9. 

(8)  From  Order  Eatdblishing  Highway. 
14.  NoncB :  on  whom  served  :  JtmisDicnoN.    See  Highways,  3. 

(8)    From  Justxoet^  CourU. 
See  JusnoES  and  theib  Ck>UBTS,  1. 
(4)    Frot,%Order8of8upervi8or8inItegardtoLwe€i» 

See  Levees,  2. 

APPEABANCEl 
See  Defobitionb,  1 ;  Judgment,  L 

ABREST. 
Of  xxxoution  debtob.    See  Execution,  1. 

ASSAULT  WITH  INTENT  TO  RAPE. 
See  Criminal  Law,  dO. 

ASSESSMENT. 

1.  Of  8T00KH0LDEE  ON  OOBFORATION  STOCK.    See  Coxporatlons,  1. 

3.  Of  lands  to  fay  for  levees.    See  Levees. 

ASSIGNMENT. 

1.      To     ATTORNEY    OF    JUDGMENT    AGAINST    CLIENT:    VALIDITY.     See 

Attorney  at  Law,  1. 

2.  Of  part  of  notes  secured  by  mortgage.    See  Mortgages,  11. 

8.     Of  interest  in.  land  by  plaintiff  IN  PARTITION.    See  Partition,  4^ 

4.  Of  property  to  trustee  for  his  benefit  and  others  :  duty  of 
TRUSTEE.    See  Trusts,  2. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORa 

1.  Void  because  conditional.  An  assignment  for  benefit  of  creditors 
contained  the  following  clause  :  '*  In  case  that  any  of  my  creditors 
who  file  claims  against  my  estate,  and  receive  a  dividend  there- 
from, do  not  receive  the  full  amount  due  them,  then  the  receipt 
of  any  just  pro  rata  share  of  the  amount  due  them  shall  be 
deemed  a  satisfaction  of  the  demand,  and  so  by  them  accepted." 
Held  that  this  clause  made  the  assignment  conditional,  and  there- 
fore void,  and  that  the  court  rightly  so  held  in  a  garnishment 
proceeding  against  the  assignee  by  a  creditor  who  repudiated  the 
assignment,  and  sought  to  reach  the  property  in  the  hands  of  the 
assignee  for  the  full  satisfaction  of  his  claim.  (See  cases  cited  in 
opinion.)    Sperry  v.  Qallaher,  107. 
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2.  ACCEFTANCB  OF  TBUST  AND  DELiVRBY  OF  DiEED.  Before  the  deed  of 
assignment  herein  was  executed,  the  person  named  as  assignee  had 
orally  agreed  with  the  assignor's  brother  to  act  as  assignee  in  case 
an  assignment  should  be  made.  The  deed  was  afterwards  made 
and  placed  in  the  hands  of  K.,  whom  the  assignor  and  his  brother 
had  requested  to  act  for  the  assignee,  who  was  absent.  K.  filed 
the  deed  for  record,  and  afterwards  an  attachment  was  levied  on 
the  property.  Held  that  the  deed  was  delivered  and  the  trust 
accepted  prior  to  the  attachment.  (Compare  American  v.  Frank, 
62  Iowa,  202.)    Singer  v,  Armstrong^  897. 

8.  Validity  :  evidence.  Where  the  claim  was  made  that  an  assign- 
ment for  the  benefit  of  creditors  was  void  because  certain  property 
was  withheld  from  the  assignment,  evidence  tending  to  show  that 
such  property  did  not  belong  to  the  assignor  was  proper lyadmitted.- 
IdL 

4.  Evidence.  The  acceptance  of  an  assignment  having  been  shown 
by  oral  testimony,  the  assignment  itself  was  admissible  in  evi- 
dence.   IdL 

ASSIGNMENT  OF  ERRORa 
Bee  Pbacticb  in  Supbbicb  Coubt,  87. 

ATTACHMENT. 

1.  Wrongful  :  sale  of  property  under  :  daicaoes.  When  a  debt- 
or's goods  are  wrongfully  seized  and  sold  under  an  attachment, 
but  the  proceeds  are  applied  to  the  payment  of  his  debts,  the  meaa- 
nre  of  his  damages  for  the  wrongful  attachment  is  not  the  value  of 
the  goods  when  seized,  but  the  difference  between  that  value  and 
the  amount  realized  upon  their  sale.  Empire  MiU  Co,  v,  LoveU^ 
100. 

2.  Release  of  property  on  agreement:  liability  of  officer. 
Where  the  plaintiff  in  an  attachment  suit  and  the  defendant 
therein  agree  upon  terms  of  settlement,  and  thereupon  direct  the 
officer  to  release  the  attached  property,  the  officer  is  not  after- 
wards made  liable  for  so  doing  by  the  defendant's  failure  to 
comply  with  the  terms  of  the  agreement  of  settlement.  Mdhop  v. 
Seafon,  151. 

8.  The  sake  :  bvidenoe.  In  such  case,  aU  evidence  tending  to  show 
the  agreement  discharging  the  property  was  rightly  admitted  in 
behalf  of  the  officer,  and  was  not  vulnerable  to  the  objection  that 
it  contnidicted  his  endorsement  on  the  writ.    Id. 

4.  The  same  :  estoppel  of  officer  by  judgment.  The  judgment  in 
the  attachment  case  directing  the  property]  to  be  sold  did  not  estop 
the  officer  from  showing  that  he  released  it  upon  the  agreement; 
for  he  was  not  a  party  to  that  case,  and  was  not  bound  by  the 
judgment.    Id, 

6.  Judgment  by  default  :  action  on  bond  for  wrongful  suing 
OUT.  A  judgment  by  default  for  plaintiff  in  an  attachment  case, 
upon  personal  notice*^  to  defendant,  is  not  necessarily  a  bar  to  a 
subsequent  action  on  the  attachment  bond  for  the  wrongful  suing 
out  of  the  writ.  It  depends  uixm  the  grounds  upon  which  it  is 
claimed  the  attachment  waa  wrongfnL  Courtright  v.  Singer 
Manuf,  Co.,  817. 
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6.  Absconding  debtor  served  by  publication  :  personal  judgment 
VOID.  A  personal  judgment  rendered  against  an  absconding  and 
non-resident  debtor,  served  by  publication  only,  in  an  attachment 
proceeding,  is  absolutely  void,  and  a  sale  of  real  estate  thereunder 
IS  unauthorized  and  illegal,  and  confers  no  title  upon  the  pur- 
chaser or  his  grantees.  (See  Lutz  v.  Kelly ,  47  Iowa,  807;  Smith  v. 
Griffln,  59  Iowa,  409.)  Cassidy  v.  Woodward^  364. 

7.  The  same  :  validation  op  sale  by  recital  in  sheriff's  deed.  In 
such  case,  a  recital  in  the  sheriff  *s  deed  that  the  sale  was  made 

Eursuant  to  ''the  written  notice  of  the  defendant  that  he  elected  to 
ave  said  real  estate  sold  subject  to  redemption,"  did  not  have  the 
effect  to  validate  the  judgment  and  sale.    Id. 

8.  The  same  :  subsequent  nunc  pro  tunc  judgment  in  rem  :  notice 
by  publication  :  parties.  Twelve  years  after  such  void  judgment 
was  rendered,  and  after  defendant  therein  had  conveyed  the  land 
attempted  to  be  sold  thereunder,  the  attachment  plaintiff,  who  had 
bid  in  the  land,  began  an  action  upon  notice  by  publication  against 
the  attachment  defendant,  and  procured  a  nunc  pro  tunc  judg- 
ment in  rem  against  the  land.  Held  that  this  was  of  no  avail  as 
against  said  defendant's  grantee  of  the  land,  because  (1)  The 
defendant  therein  had  no  longer  any  interest  in  the  land,  and  the 
notice  by  publication  wjeis  not  authorized,  and  gave  the  court  no 
jurisdiction  (Code,  sec.  2618);  (2)  The  proceeding  was  not  for 
the  purpose  of  correcting  a  mistake  in  a  judgment,  but  to  substi- 
tute a  judgment  in  rem  in  the  place  of  a  personal  judgment  long 
before  rendered  and  approved  and  signed  by  the  judge,  and  was 
therefore  without  warrant;  (3)  The  grantee  was  not  made  a  party 
to  such  a  proceeding,  and  was  therefore  not  bound  thereby.    Id, 

9.  Appeal  :  dissolution  by  operation  op  law.  Where  there  is 
judgment  a^inst  the  plaintiff  in  an  attachment  case,  and  he  fails 
to  appeal  within  two  days  thereafter,  the  attachment  is  dissolved 
by  operation  of  law  (Code,  sees.  3019,  3020);  and  where  the  cause 
is  remanded  for  a  new  trial,  which  results  in  a  judgment  for  plain- 
tiff, it  is  error  to  order  a  special  execution  for  the  sale  of  the 
attached  property.    McCormick  Harv.  Mach.  Co.  v,  Jacohson,  582. 

to.  Qrounds  for:  property  obtained  under  false  pretenses. 
Defendants  induced  plaintiff  to  purchase  land  worth  $640  for  the 
sum  of  $2240,  by  falsely  representing  to  him  that  the  land  was 
worth  the  larger  amount, — ^plaintiff  never  having  seen  the  land. 
Plaintiff  brought  this  action  to  recover  the  difference  between  said 
sums  as  his  damages  for  the  false  representations.  Heild  that  such 
action  was  well  grounded  ( see  cases  cited  in  opinion ),  and  that  an 
attachment  was  properly  issued  upon  a  petition  stating  such  facts, 
under  the  twelfth  subdivision  of  section  2951  of  the  Code,  provid- 
ing that  an  attachment  may  issue  where  "the  debt  is  due  for 
property  obtained  under  false  pretenses."  Stanhope  v.  Swafford, 
594, 

11.  Service  by  officer  de  facto.  The  service  of  an  attachment  by 
an  officer  de  facto  is  valid  as  to  the  rights  of  other  persons. 
Slickney  v,  Stickney,  699. 

12.  Levy  :  prior  mortgage.    See  Chattel  Mortgages,  5. 
18.  In  justices'  courts.    See  Justices  and  their  Courts,  2. 

ATTORNEYS  AT  LAW. 

1.  Breach  of  trust:  purchasing  judgment  against  client.  An 
attorney  at  law  will  not  be  allowed  to  profit  by  purchasings  against 
the  interest  of  his   client,   the    very  judgment  which   he   waa 
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employed  to  defeat.  But  where  the  clients  were  husband  and  wife, 
ana  the  husband's  land  was  about  to  be  sold  to  satisfy  the  judg< 
ment  against  him,  and  the  attorney,  by  an  agreement  with  the 
husband,  who  represented  his  wife  also,  took  an  assignment  of  the 
judgment  for  a  sum  paid  by  him,  much  less  than  the  amount  of 
the  judgment,  and  ordered  the  execution  returned,  with  the  under- 
standing that  he  should  hold  the  judgment  as  securit;|r  for  the 
money  so  advanced  by  him,  and  that  it  should  be  a  first  lien  on  the 

Sroperty,  and  that  an  action  by  the  wife  against  the  husband  and 
le  property  on  a  claim  for  a  mechanic's  lien,  which  should  be 
8U(>erior  to  the  judgment,  should  be  dismissed,  held  that  such 
assignment  was  valid,  and  that,  upon  a  refusal  of  his  clients  to 
repay  the  money,  he  was  authorized  to  sue  out  execution  on  the 
judgment  and  buy  in  the  property  on  which  it  was  a  lien,  and 
that  his  title  thus  obtained  was  superior  to  the  title  obtained  by 
the  wife  upon  a  foreclosure  of  and  asde  under  her  mechanic's  lien, 
which  was  prosecuted  to  judgment  notwithstanding  the  agree- 
ment,— ^neither  the  attorney  nor  his  assignor  being  a  party  thereta 
Baker  v.  First  Nat,  Bank  of  Davenport,  615. 

2.  Apfearanob  by.    Bee  Depositions,  1;  Judgment,  1. 

8.  Presumption  in  favor  of  lboal  coNpucrr  of.    See  Judgment.  L 

4.  Neolbct  of  :  imputed  to  client.    See  Judgment,  3. 

6.  Agreements  of  :  bvidenob.    See  Practice  in  Supreme  Court,  81. 

ATTORNEY'S  FEES. 

1.  On  note  in  suit  before  due.  Where  the  maker  of  a  note,  before 
it  was  due,  brought  an  action  to  enjoin  the  foreclosure  of  a 
chattel  mortgage  given  to  secure  it,  and  she  was  entitled  to  a  set- 
off against  the  note,  and  could  not  pay  it  at  maturity  without 
abandoning  her  right  to  the  set-off,  she  could  not  be  said  to  be  in 
default,  and,  in  rendering  iudgment  against  her  for  the  balance 
due  on  the  note,  the  holder  was  not  entitled  to  recover  the 
attorney's  fees  provided  in  the  note  in  case  suit  was  brought  to 
collect  it.    Otcheck  v,  Hostetter,  609. 

2.  Taxation  :  affidavit.  Chapter  185,  Laws  of  1880,  requiring  an 
affidavit  to  be  filed  before  an  attorney's  fee  is  taxed,  does  not  relate 
to  contracts  made  before  it  took  effect.  McCormick  Harv,  Modi, 
Co.  V.  Jacobaon,  682. 

8.     For  defending  against  wrongful  injunction.    See  Injunction,  3. 

4.  For  prosecuting  violations  of  prohibitory  liquor  law.  See 
Intoxicating  Liquors,  9. 

BANKS  AND  BANKING. 

Application  of  deposit  on  note  of  depositor  :  instruction.  Plain- 
tiffs, who  were  bankers,  sued  defendant,  a  depositor,  for  an  amount 
alleged  to  be  due  on  an  overdraft,  and  they  alleged,  among  other 
things,  that  they  applied  a  portion  of  defendant's  depoeit,  at  his 
request,  in  payment  of  a  balance  due  on  his  note  held  by  them. 
On  this  issue  the  court  so  instructed  the  jury  that  they  would  infer 
that  plaintiffs  had  no  right  to  apply  the  deposit  on  the  note  unless 
defendant  had  so  requested  it,  as  alleged  in  plaintiffs'  petition. 
Held  error,  because  they  had  such  right  without  any  request  on 
his  part,  and  the  allegation  of  a  request  was  superfluous  and  not 
necessary  to  be  proved.    Knaj^  v,  VoiveU,  628. 
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BILLS  AND  NOTES. 
See  Promissoby  Notes. 

.BiLUB  OF  EXCBFnOKS. 
1.       BKELBTON  :  SVIDBNCB  TO  BB  INSERTED  MUST  BE  CLEARLT  IDBNTIFIBD. 

A  skeleton  bill  of  exceptions  in  this  case  directed  the  clerk  to  insert 
the  evidence  as  shown  by  the  translation  of  the  short-hand 
reporter*B  notes  on  file  in  the  case.  The  translation  which  the 
clerk  inserted  in  no  way  showed,  by  caption  or  certificate,  to  what 
cause  it  belonged,  but,  after  the  paper  bad  been  folded  for  filing, 
the  title  of  this  case  was  written  on  the  back,  in  a  hand  which  was 
neither  that  of  the  reporter  nor  of  the  clerk.  Held  that  this  was 
not  sufficiently  identified  to  authorize  the  clerk  to  insert  it,  and 
that  the  evidence  should  be  stricken  from  the  record  in  this  court. 
Joy  V,  Bitzer,  73. 

2.  Tims  of  filinq  :  extension  by  agreement.  An  a^ement  for 
the  submission  of  a  cause,  and  for  a  decision  in  vacation  as  of  the 
last  day  of  the  term,  does  not  have  the  effect  to  extend  the  time 
for  filing  exceptions  to  instructions ;  and,  where  such  exceptions 
are  not  filed  within  the  three  days  prescribed  by  section  2789  of 
the  Code,  they  will  be  stricken  from  the  record  in  this  court.  (See 
cases  cited  in  opinion.)    Edwards  v.  Cosgro,  428. 

BOARD  OF  EQUALIZATION. 
Jurisdiction  of.    See  Taxation,  2. 

BOARD  OF  SUPERVISORS. 

1.  PowEB  TO  BRIDGE  NAViGABLB  LAKES.    See  Gounties,  8L 

2.  Equalization  of  taxes  by.    See  Taxation,  1. 

8.     Jttbibdiction  of  in  begabd  to  levees.    See  Constitutional  Law,  1. 
4.     No  POWER  TO  remit  FINES.    See  Criminal  l^aw,  22. 

BONDS. 

1.  Attachment  bond  :  action  on.    See  Attachment,  5. 

2.  Bond  of  county  treasurer  :  liabiuty  'on  :  who  may  sue.  See 
County  Treasurer,  1,  2. 

8.  Injunction  bond  :  action  on  for  attorney  fees.  See  Injunc- 
tion, 2. 

BRIDGES. 

Over  naviqablb  lakes.    See  Counties,  2,  8. 

BURDEN  OF  PROOF. 

See  Instructions,  20,  21 ;  Mortgages,  4 ;  Pleading,  2, 11 ;  Promissory 
Notes,  1,  2 ;  Tax  Sale  and  Deed,  6. 

CARRIERS. 
Ejection  of  passenger,    bee  Raih-oads,  29. 
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CASES  IN  THE  IOWA  REPORTS  CITED,  FOLLOWED,  ETO. 

[The  fibres  immediately  following  the  title  of  the  case  show  the  volume  and  nagt 
of  the  Iowa  Reports  where  the  case  Is  found  ;  the  words  in  Roman  type  Indicate 
the  subject  under  consideration  ;  and  the  figures  following  refer  to  the  page  In 
this  volume  where  the  citation  is  made.] 


Adamt  9.   Burdiek,  68,  666.    Tax   sale: 

Notice  to  redeem .    605. 
AUen  V.  Bryton,  67,  505.    Parol  to  affect 

writing.    606. 
AlHp  V.  Bard,  88, 607.    Appeal :  Amount 

involved.    881. 
ArMfican   v.  Frank,    68,  202.    Deed    of 

assignment:  Delivery.    806,800. 
Armstrxmff   v.  KUlm,    70,    62.    Appeal: 

Abstract  not  denied.    76. 
Arthur  V.    CrcAg,    48,    964.    Conditional 

€rdon  by  governor.    274. 
V.  MorrUon^  78,  182,    Payment  to 
sconding  agent :  Whose  loss.    287, 
280 
Arts  V.   CvlberUon,  78,   14.    Short-hand 
notes  of  evidence :  Translation  to  be 
filed  when.    124,  880. 
Auehampaugh  v.  Schmidt^  78, 666 .    Compe- 
tency of  witness:  Case  overruled. 
17. 


SctUey  V .  Anderson,  61 ,  740.  Instructions : 
Exceptions  to:  When  to  be  filed. 
178. 

Baker  v.  Johneon  County.  87,  186.  Con- 
tract: Proposal  and  acceptance. 
814. 

BaO  V.  Railway  Oo„  71,  806.  Right  of 
way:  Damages:  What  land  con- 
sidered.   410. 

Bankhead  v.  Brown  26.  640.  Town  coun- 
cil :  Establishment  of  streets.    450. 

Sarke  v.  Early,  78,  878.  Tax  sale :  For 
taxes  not  carried  forward.    487. 

Barnes  v.  Marshall  County,  66,  22.  Rail- 
road aid  tax :  Failure  of  county  treas- 
urer to  pay :  Who  liable.    687,  580. 

Barr  v.  Cannon,  60,  80.  Mortgage  of 
crops :  Description.    860. 

Beebe  v.  Association,  76,  120.  Evidence: 
Papers  in  possession  of  adversary. 
780 

Beecher  v.  Clay  County,  68.  140.  Illegal 
taxes :  Mandamtis  to  refund :  Limita- 
tion of  action.    473. 

BeOe  V.  Foutch,  21, 182.  Navigable  stream : 
Obstruction :  Right  of  private  citizen. 
640. 

Berry  v.  ffayden,  7,  478.  Assignment  for 
creditors :  Validity.  100. 

Boardman  v.  Beckw'Uh,  18,  202.  Void 
taxation:  Legalizing  act:  constitu- 
tionality.   5;20. 

Bonhatn  v.  Insurance  Cb.,  25,  828.  Special 
interrofcatorles.    208. 

Bosch V.  Railway  6%>.,  44,  402.  Damages: 
Proximate  cause :  Law  or  fact .    326. 

Bradley  v»  Jefferson  County ^  4  Q.  Greene 
800.  Deputy  county  clerk:  Employ 
ment:  Compensation.    846. 

Brandt  v.  Fwter,  6.  287.  Breach  of  war- 
ranty: Eviction.    487. 

Brentner  v.  railway  Co.,  68,  580.  Rail- 
roads:  Stock-killing:  interest  on 
damap:es  before  verdict,  660. 

Brooks  V,  Polk  County,  52,  460.  Taxation 
of  land  in  cities.    655. 


Brown  v,  MaBory,   86,   460.     Praotioe: 

Wrong  forum :  Remedy.    161. 
Brvndige  v.  Maloney,  52,  818.    Tax  sale: 

Part  of  tract  for  whole  tax :  Descrip- 
tion.   605. 
Buncs  V,  Bunos.  50,  688.    Judgment  on 

defective  origlna]  notice.    688. 
Bunce  v.  West^  68,  80.    Mortgagee  In  p«a^ 

session :  Rents  and  profits.    66. 
Burroughs  v.   McLain,    87.    180.    Claims 

against  estates :  Limitation  of  action. 

506. 
Bush  V.  Nichols,  77,   171  (ante).    BiU  of 

exoeptiouH:  Time  for  filing.    420. 
Butler  V.   Board,  46,   826.    Railroad  aid 

tax :  Collection :  Liablli^.    478,  580L 
Byres  v,   Rodabaugh,   17,    68.    PraoUoe: 

Wrong  forum :  Remedy.    16L 


(kfffd  V.  HdU,4A,  68.    Fraudulent 
veyance:  Evidence.    207. 

CaUanan  v.  County  qf  Madison^  46,  6n. 
Illegal  taxes :  Recovery :  Limitation. 
478. 

OarroU  County  v.  RaUroad  Land  Oa.^  88, 
685.  Injunction:  Counsel  fees  for 
defending.    808. 

Carthan  v.  Lang,  60,884.  OflBoers:  Unlaw- 
ful acts:  Injunction.    640. 

Casady  v.  Woodbury  County.  IS,  118.  Con- 
tract: Part  legal,  part  illegal.    687. 

Cash  9.  Hinkle.  86.  624.  Parol  to  affeot 
writing.    607. 

Gassady  v.  Cavenor,  87,  800.  Joint  tort- 
feasors: Liability.    580. 

Central  lowaRy.  Co.  v>  Railway  Cb  ,S7, 
240.  Right  of  wav:  Condemnation: 
Injunction:  Remedy  at  law.    884. 

Cerro  Gordo  County  v.  Wright  County^  60, 
485;  Jurisdiction  by  consent,  760. 

Chancer.  Temple,  1,801.  Action  against 
state.    641. 

Chilton  V.  Railway  Co.,  78,  60O.  Appeal: 
Less  than  $100:  Certificate.    403. 

Christy  v.  Whitmore,  67,  6a  Township 
trustees:  Cemeteries.    287. 

City  qf  CentervUle  v.  Drake,  6a.  664. 
Appeal:  Amount  involved.    881,  882. 

City  qr  Marshalltown  v.  Jfomey,  61,  678. 
Vacation  of  street:  Ultra  vires.    450. 

C^p  V.  Trowbridge,  74,  560.  Chattel 
mortgage:  Insufficient  description: 
Actuiil  notice.    800,  860. 

Clark  9.  Ralls,  71,  180.  Special  Inter- 
rogatories: Submission  to  counsel. 
807 

Clark  i.  Reiniger,  66,  607.  Instructions: 
Exceptions  to:  When  to  be  filed. 
178. 

Glute  V.  Frasier,  68, 871.  Parol  to  reform 
writing.    166, 888. 

Coakley  v.  McCarty,  84.  106.  Pleading: 
Error  waived  by  answering.    61. 

Collins  V.  mus,  77. 181  ijuUs).  Intoxicat- 
Inf?  liquors:  Sale  in  original  packages. 

loo. 

Conyngham  9.  Smith,  16,  471.    Practice: 
Wronff  forum:  Remedy.    161. 
i  Oookv.  Lorell,  11,81.    Estates  of  deoed- 
i        ents:    Credits:  Set-off.    488« 
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Cooper  9.  MUl$  County,  69,  860.  Circuit 
court  at  ATOca:  ConstitTitioiiality, 
769. 

Cornell  CoHUge  «.  Iowa  County,  82.  6S0. 
Officen:  unlawful  acts:  Injunction. 
640. 

Corned  V,  Ineur ana  Co.,  67,388.  Insur- 
ance: Proofs  of  Iobh:  Waiver.    877. 

Cottle  9.  Cole,  20,  481.  Parties  plaintiif: 
Trustee  without  interest.    867    • 

County  qf  Buena  Vista  v.  liailway  Oo.^  49. 
667.  New  trial:  Failure  of  counsel, 
839. 

Cowan  V.  Musgrove,  78,  884.  Oompensa- 
tion  to  member  of  family  for  ser- 
Tioea.    291. 

Cox  V.  Hallway  Cb.,  76,  806,  Right  of 
Way:  Damages:  What  land  oonsid- 
erea.    410. 

Crans  v.  Outhrie,  47,  646.  Administra- 
tor's right  to  unaccrued  rents.    491. 

Crawjord  v.  Qinn,  85, 560.  Accrued  rents 
go  to  administrator.    490. 

Crawford  v.  Taylor,  42,  260.  Judgment 
lien:  Duration:  Right  to  redeem  un- 
der.   647. 

Croes  V.  Oarrett,  86.  486.  Argument  to 
Jury:  Reading  affidavit  for  continu- 
ance.  686. 

Cumminge  v.  Long,  16, 41 .  Judgment  not 
indexed:  Notice.    886. 
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mand as  condition.    19. 

SmIUh  V .  PoweU,  56, 215 .  Certiorari:  When 
proper  remedy.    651. 

Spence  v.  McDonongh,  7i,  4IQ0  (ante). 
Waters:  Rights  of  upper  and  lower 
owners.    578. 

Stafdetfm  v.  King,  88,  80.  Parol  to  affect 
writing.    606. 

State  V.  Anderson,  89,  276.  Highway: 
Establishment:  Jurisdiction.    641. 

State  V  Birmingham,  74,  407.  Easement: 
Prescription.    812. 

State  V.  Boynton,  75,  768.  Wrongful  seiz- 
ure under  chattel  mortgage.    20. 

StaU  V.  Bruce,  48,  586.  Yerdict:  Drinking 
of  liquors  by  Juryman .    216 . 

State  V.  Douglas,  78,  279.  Selling  liquors 
in  violation  of  permit:  Punishment. 
800. 

State  V.  Falconer,  70,  418.  Crhnlnal  law: 
Twice  In  Jeopardy.    249. 

State  V.  Fooks,  65,  452.  Right  to  be  con- 
fronted with  witnesses:  Waiver.  272. 

State  V,  Henderson,40, 242.  County  treas- 
urer's bond:  Who  may  sue  on.    588. 

State  V.  Leach,  71,  65.  Appeal:  Bill  of 
exceptions  filed  too  late.    429. 

State  V.  Livingston,  64,  560.  Verdict: 
Drinking  ofliquors  by  Juror.    216. 

State  V.  Mewherter,  46,  88.  Criminal  law: 
Change  of  venue.    423 

State  V.  MttcheU,  68, 1X7.  Easement:  Pre- 
scription.   812. 

State  V.  Ostrander,  18,  485.  Indictment: 
How  many  Jurors  must  concur.    197. 

State  V.  Parker,  66,  588.  Criminal  law: 
Twice  In  Jeopardy.    249, 

State  V.  Perigo,  70,  060.  Change  of  venue 
in  criminal  cases.    2Vi,  425. 

State  V.  Polfon,  29, 188.  Right  to  be  con- 
fronted with  witnesses:  Waiver.    278. 


State  V.  FostUw<at,  14,  449.  Evidenoe: 
Error  cured  by  instructions.    6r. 

StaU  V.  Rap,  60,  620.  Criminal  law: 
Change  of  venue.    428. 

StaU  V.  Read,  49.  85.  Criminal  law: 
Change  of  venue:  Prejudice  of  Judge: 
Discretion.    425. 

StaU  V .  Schaffer,  74,  T07 .  Evidenoe:  Error 
cured  by  instructions.    67. 

StaUv,  Shetton,  64,  888  Qualification  of 
grand  Juror.  421;  Number  of  jurors 
necessary  to  indict.    422. 

State V.  Weimar,^  244.  Highway: Estab- 
lishment: Jurisdiction.    641. 

Sterling  Manitf.  Co.  v.  Early,  69,  94.  Judg- 
ment not  indexed:  Notice .    886. 

Stewart  v.  Board,  80,  9.  statutes:  Pre- 
sumed to  be  constitutional.    523.' 

Stewart  v.  WHght,  52,  837.  Mechanic*! 
lien:  Sub-contractor:  Contractor  paid 
In  advance.  716. 

Stites  V.  Est.  of  BotHn,  80,  60.  Motion  for 
new  trial:  When  to  be  filed:  Record 
on  appeal.    608. 

Stone  V.  Insurance  O). ,  66, 740.  Insurance: 
False  statement:  Knowledge  of 
agent.    177. 

Stone  V.  rVoodtury  County,  51,  522.  Rail- 
road aid  taxes:  County  not  liable  for. 
639. 

Stringham  v.  Brown,  7,  88.  Adminis- 
trator's right  to  unaccrued  rents.  491. 

Stubenrauchv.  Neyenesch,  64,  667.  Certi- 
orari: When  proper  remedy.    651. 

SuOens  v.  Chicago,  R.  I.  A  P.  Ry.  Co.^  74, 
659.  Evidence :  Error  cured  hj 
charge.    57. 

SuUivanv.  Railway  Co.,  11,  421.  Inlnry 
by  fellow-servant:  Master's  liability. 
433. 

T 

TaUant  v.  City  of  Burlington,  89,  648. 
Special  tax:  UollectloK  Liability.  472. 

Taylor  V.  7>tifodi;,65, 448.  Parol  to  affect 
writing.    607. 

Ten  Eyck  v.  Casad,  16,  624.  Mortgagee 
in  possession:  Rents  and  profits.    68. 

Thomas  v.  Desney,  57.  68.  Judgment: 
Wrong  name:  Notice,  884;  Not  in- 
dexed: Notice.    886. 

Tfiomburg  v.  Madren,  83,  880.  Surety: 
Discharge.    15. 

Tomblin  v-  Ball,  46,  190.  Assignment  of 
error:  Too  general.    160. 

Toum  of  Cherokee  v.  Land  Co.,  52,  279. 
Town  council:  Establishment  of 
street.    459. 

Townsend  v.  Isenberger,  46,  672.  Convey- 
ance: Rents  not  accrued  follow.  490. 

Trayer  v.  Reeder,  46,  272.  Deed:  Parol 
to  show  real  consideration .    168. 

Treadwayv.  Railway  Co.,  40.  626.  Evi- 
dence: Admlsirions  of  agent-    433. 

TrougJiear  v.  Conl  Cb  ,  62,  676.  Injury  by 
fellow-servant:  Master's  Uabillty.  432. 

TrxUoek  v.  Bentley.  67.  602.  Tax  title: 
Statute  of  limitations.     714. 

Tufts  V.  Lamed,  27, 388.  Deed:  Reforma- 
tion: Evidence.    328. 

Turner  v.  Hitchcock,  20,  318.  Tort-feas- 
ors: Each  liable  for  whole  damage.  580. 

Turner  v.  Tounker,  76, 258.  Fraud:  Degree 
of  proof.    729. 


Van  Driel  v.  Rosier*,  26,  i70.  Accrued 
rent  does  not  pass  with  title.    490. 

Vannice  v.  Bergin^  16,  666.  Mortgage: 
Merger  in  deed.    66. 
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Varwum   «.   ZmK,    66,  751.    Tenants  in 

common:  Reooyery  of  rent  by  one  of 

another.    78. 
yiUTy  V.  Ba/Uufoy  Co.^  47,  649.    Bvidence: 

Admissions  of  afcent .    488. 
yMe  V.  Iruuranc9  Co.^  ^i^*    Praotlce: 

Opening  and  dosing.    297. 
Vhnont  V.  Railwmy  Co.,  64,  614.  Parties 

plaintiff:  Mere  trustees.    867. 

w 

Waehendorf  v,  LaneasUr,  61,  609.  I>eed: 
Reformation:  Bvidence.    166,  8^. 

Walker  V,  Sioux  City  d  L  F.  Town  Lot^ 
stc.t  Co.^  66,  762.  Connter-olaim: 
What  is.    136. 

Waller  V.  Aseuranee  Oo,^  64,  101.  Policy: 
Breach  of  condition ^aa  to  ownership. 
820. 

Waltemeyer  v.  WleeonHn^  1.  dbN,Ry.  Co., 
71,  6;i6.  Right-of-way  damages:  What 
land  oonsiaered.    28. 

Warner  v  Cammaek^  87,  642.  Debt  aris- 
ing from  false  representations.    696. 

Wathington  County  v.  Jonee,  46,  260.  Dep- 
uty county  clerk:  Bmployment:  Oom- 
pensatlon.    846. 

Westv.  Hailwav  Co.^  77 y  664  (ante).  Rail- 
roads: Negligent  fires:  Effect  of  con- 
tributory negligence.  664, 666, 668. 


White  V.  Bmith,fS^9iZ,   Tax  sale:  notice 

to  redeem.    696. 
Whiting  V.  Soot,  62,  29S.    Appeal:  From 

right   judgment    based    on    wrong 

reason.    6dl. 
Whitsettv.  RaUwav  Co.,  67.  169.    Undis- 
puted facts:  Question  for  jury.    404. 
WicKerehamv.Beevee,  1,  418.    Mortgage: 

Merger  in  deed.    66. 
Wilcox V.  McCune,  21,  296.    Appeal:  Re- 
view of  demurrer:  What  record  must 

show.    666. 
WiUiami  v.   OartreU,  4  O.   Greene,  287. 

Assignment  for  creditors:  Conditions: 

Validity.    109. 
Winn  V.  Murehead,  63,  64.  Oonveyance: 

Rents  not  accrued  follow.    490. 
Woodbury  v.  McOvire,  42, 839.    Defectiye 

original  notice:  Judgment  not  void. 

682. 
Woodward  v.  Davis,  68.  667.    Mortgage: 

Merger  in  deed.    6(b 


Zigefooee  v,  ZiQ^poote^  69,  891. 

Prescription.    812. 
Zimmerman  v.  Insurance    Co..   76, 

Policy:  Breach  of  condition  i 

owershlp.    880. 


Easement 
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CEMETERIES. 
Sale  of  unx7SED  oembtery  ground.    See  Township  Trustees,  "L 

CERTIORARI. 
When  not  proper  remedy.    See  Insurance,  1. 

CHANGE  OF  VENUE. 
See  Venue. 

CHATTEL  MORTGAGES. 

1.  Of  undivided  halves  of  firm  property  :  priority.  W.  and  M. 
were  partners  in  the  hardware  business.  W.  mortgaged  his  undi- 
vided one-half  interest  in  the  stock  of  goods  to  L.  to  secure  a  debt 
which  W.  owed  him.  Afterwards  W.  purchased  of  M.  the  other 
undivided  one-half  of  the  stock,  and,  to  secure  a  part  of  the  pur- 
chase price,  mortgaged  the  whole  stock  to  him.  Afterwards  the 
whole  stock  was  attached  by  other  and  subsequent  creditors  of  W. 
and  converted  into  money,  which  was  in  the  hands  of  a  receiver 
awaiting  disposition  by  the  court.  The  amount  due  on  L.*s  mort- 
gage exceeded  the  one-half  of  the  amount  of  the  proceeds  of  the 

goods,  and  so  did  the  amount  due  on  M.'s  mortgage.  Held,  as 
etween  L.  and  M.'s  assignee,  that  each  had  a  lien  on  the 
undivided  one-half  of  each  article  composing  the  stock,  and 
that  each  was  entitled  to  have  applied  on  his  mortgage  the 
one-half  of  the  money  in  the  hands  of  the  receiver.  [Beck,  J., 
disitenting.]    Burdette  v,  Woodvxyrth,  144. 

2.  Defective  description:  good  as  to  sheriff  having  actual 
NOTICE.  The  defendant  in  this  case,  as  sheriff,  levied  upon  a  stock 
of  goods  upon  which  the  plaintiff  held  a  chattel  mortgage.  The 
goods  were  described  in  the  mortgage  as  being  on  a  certain  lot  and 
block,  but  were  not  otherwise  located.  Held  that,  though  this 
description  was  so  indefinite  that  the  recording  of  the  mortgage 
would  not  impart  constructive  notice  to  the  sheriff,  yet,  as  he  had 
actual  notice,  through  his  deputy,  who  levied  the  attachment,  the 
mortgage  was  valid  as  against  him,  and  he  could  not  hold  the 
goods.    Cole  V.  Qreen^  807. 
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8.      Of  QBOWINa  CE0F8  :  INSUFFICISNT  DESOBIFTION  :  ACTUAL  NOTICB  TO 

FUBCHASEB  OF  LAND.  The  Owner  of  land,  after  mortKOK^n?  ^ 
gi'owing  crops,  sold  the  land,  while  the  crops  were  still  growing, 
to  plaintiff,  and  then  took  a  lease  of  the  land  from  her.  Conceding 
that  the  description  of  the  property  in  the  mortgage  was  so 
indefinite  that  tne  record  of  it  dia  not  impart  constructive  notice 
to  third  persons,  yet,  since  it  appears  that  plaintiff  had  actual 
knowledge  of  it,  and  of  the  property  which  it  was  designed  to 
cover,  held  that  the  claim  of  the  mortgagee  to  the  crops  was  good  as 
against  her.  (See  opinion  for  cases  cited.)  Luce  v,  Moorehead, 
.867. 

NOTICE     TO   FUBCHASEB   OF   LAND  :    SVIDENCB.     To   prove 


actual  notice  to  the  plaintiff,  in  such  case,  of  the  mortgage  in 
question,  defendant  was  permitted  to  introduce  in  evidence  several 
mortgages  executed  by  the  mortgagor,  to  persons  not  parties  to 
the  action,  for  crops  grown  on  the  land.  Held  that  in  this  there 
was  no  error,  because  the  evidence  tended  to  show  that,  during 
the  negotiations  resulting  in  the  conveyance  to  plaintiff,  she  was 
fully  advised  of  such  mortgages,  and  of  the  uses  to  which  the 
crops  were  devoted;  wherefore  the  mortgages,  and  what  was  said 
about  them  during  the  negotiations,  became  materiaL    Id, 

6.  Fbaud  :  EVIDBNGB :  iNSTBUcnoN.  In  an  action  by  the  mortgagees 
of  chattels  to  recover  them  from  an  officer  holding  them  uziaer  an 
attachment,  it  is  not  necessary  for  the  defendant,  in  order  to  succeed, 
to  prove  both  that  the  mortgages  were  without  consideration,  and 
that  they  were  made  to  defraud  the  creditors  of  the  mortgagor; 
and  the  instructions  in  this  case  (see  opinion)  do  not,  when  con- 
sidered together,  as  they  should  be,  so  hold.  Eiegelman  v.  Todd, 
696. 

6.    PBI0BIT7.    Bee  Mechanics*  Liens,  4 

CITIES  AND  TOWNa 

1.  Stbeets:  evidencb  of  title  in  publio.  In  this  action  to  compel 
the  defendant  to  construct  a  crossing  at  the  intersection  of  its 
raUwav  with  an  alleged  street  of  plaintiff,  plaintiff  had  the  burden 
to  establish  that  the  alleged  street  was  a  public  highway.  Heid 
that  that  fact  was  not  established  by  the  introduction  of  a  duly 
acknowledged  and  recorded  plat  of  the  town,  made  in  1&56,  with- 
out showing  further  that  the  person  laying  out  the  town  had  title 
tb  the  land.  (Compare  Porter  v.  Stone,  51  Iowa,  878.)  Town  of 
EdenvUle  v,  Chicago,  M.  db  St.  P.  Ry.  Co.,  69. 

2.  INJUBY  ON  DEFEcnvE  WALK:  CONTBIBUTOBT  NEOLiaENOE.  Plain- 
tiff's  wife  was  injured  by  a  defect  in  defendant's  sidewalk.  She 
knew  that  the  walk  was  out  of  repair,  but  it  does  not  appear  that 
she  knew  or  thought  that  it  was  dangerous,  and  it  was  the  only  walk 
leading  from  her  home  to  where  she  was  going.  Held  that  she 
could  not  be  charged,  as  matter  of  law,  wiUi  contributory  negli- 
gence on  the  ground  that  she  used  it,  knowing  that  it  was  out  of 
repair.  (See  opinion  for  cases  distinguished.)  Troxel  v.  City  of 
Vinton,  90. 

8.      PUBCHASE  OF  LAND  FOB  STBEET:  COLLUSION  AND  FBAUD:  EVIDENGB. 

In  an  action  against  the  defendant  town  for  the  price  of  land  sold 
it  for  a  street,  the  defense  was  that  the  purchase  was  unlawful,  on 
the  ground  that  it  was  in  fact  made  for  the  benefit  of  a  railroad 
company  which  desired  the  ground  for  a  right  of  way,  and  that 
the  plaintiff  and  others  combined  together  to  have  the  land  pro- 
cured for  the  railroad  company,  but  ostensibly  for  the  town.  On 
this  issue,  held  that  evidence  was  properly  admitted  tending  to 
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show  that  the  comiMiziy  was,  at  the  time  of  the  purchase,  trying 
to  get  the  right  of  way,  and  the  record  of  condemnation  proceed- 
ings was  competent  for  that  purpose,  though  the  awards  had  not 
been  paid.  Also  that  the  testimony  of  one  who  was  mayor  of  the 
town  at  the  time,  as  to  what  was  said  and  done  by  the  town 
council,  as  showing  the  purpose  of  the  council  in  establishing  the 
street  for  which  it  was  pretended  the  land  was  wanted,  was 
material  to  the  issue  and  properly  admitted.  Strdhan  v.  Toum  of 
Mcdvern^  454. 

4.     : :  IN8TRUOTIONB.    In  such  case  the  court  properly  gaye 

instructions  to  the  effect  that  the  jury  should  not  inquire  as  to  the 
necessity  of  the  street  for  which  the  land  was  ostensibly  bought, 
that  being  a  matter  for  the  discretion  of  the  town  council,  but 
that  they  should  inquire  as  to  the  purpose  of  the  council  in  estab- 
lishing the  street;  that  is,  whether  the  real  design  was  to  establish 
a  street  or  to  procure  a  right  of  way  for  the  railroad  company. 
Id, 

5.  Ordinance  establishing  street:  presumption  as  to  fubuo 
PURPOSE:  evidence  to  rebut.  When  a  town  council  has  passed 
an  ordinance  establishing  a  street,  it  must  be  presumed  that  it  was 
established  for  public  use;  but  where  it  is  claimed  that  the  real 
purpose  was  to  provide  a  right  of  way  for  a  railroad, — which  is 
not  a  public  purpose  within  the  meaning  of  the  law  as  to  the 
authority  of  the  council  in  such  cases, — ^the  fact  may  be  shown  by 
evidence  overcoming  the  presumption.    Id, 

6.  Procuring  land  for  railroad:  ultra  vires.  The  purchase  of 
land  by  a  town  for  the  use  of  a  railroad  for  right  of  way,  though 
ostensibly  for  a  public  street,  is  tUtra  vires^  and  the  purchase  price 
cannot  uq  collected  by  one  having  knowledge  of  the  facts  and 
aiding  in  the  transaction.    Jd. 

7.  Liability  of  unplatted  lands  for  city  taxes.  See  Taxation, 
8,4. 

CODE. 

See  Statutes  Cited,  Construed,  Era 

CONFLICT  OF  LAWS. 
See  Insurance,  d. 

CONSIDERATION. 

1.  Leoal  and  illegal.    See  Contracts,  2;  Mortgage.<9, 4i 

2.  Presence  or  absence  of.  See  Fraudulent  Conveyance,  2,  5,  7; 
Mortgages,  7;  Promissory  Notes,  2;  Schools  and  School  Districts, 
4;  Sureties,  1. 

8.  Failure  of.    See  Promissory  Notes,  1;  Vendor  and  Vendee,  7,  9, 

4.  Imported  by  written  contract.  See  Promissory  Notes,  1;  Plead- 
ing, 11. 

CONSTITUTIONAL  LAW. 

1.      CURATIVB    ACTS :    VOID   PROCEEDINGS  OF  SUPERVISORS  :  ICUSCATINB 

island  LEVEE.  Where  proceedings  of  a  board  of  supervisors 
are  void  for  want  of  jurisdiction,  and  the  thing  wanting 
in  such  proceedings,  and  which  was  necessary  to  be  done 
to  give  jurisdiction,  is  something  the   legislature   might  have 
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dispensed  with  by  a  prior  statute,  then  it  is  not  beyond  the  power 
of  the  legislature  to  dispense  with  it  by  a  subsequent  curative 
statute.  Accordingly,  where  the  defendant  board  of  supervisors 
proceeded  to  construct  a  levy  on  Muscatine  island,  and  to  assess 
the  cost  thereof  against  certain  lands  supposed  to  be  benefited 
thereby,  but  it  was  held  by  this  court  ( Richman  v.  Board,  70 
Iowa,  627)  that  the  proceedings  were  void  for  want  of  jurisdiction, 
'*  because  a  petition  was  not  filed  in  the  ofiice  of  the  county 
auditor,  signed  by  a  majority  of  the  persons,  residents  of  the 
county,  owning  lands  adjacent  to  the  improvement,  setting  forth 
the  same,  and  the  starting  point,  route  and  fermint,"  as  provided 
by  statute  in  such  cases,  held  that  this  jurisdictional  act  was  one 
which  the  legislature  might  have  dispensed  with  in  the  first 
instance,  and  that  therefore  chapter  17,  Laws  of  1886,  enacted  to 
validate  said  proceedings,  was  not  unconstitutional  on  the  ground 
that  the  defect  was  incurable.  (Compare  Boardman  17«  Becktvith, 
18  Iowa,  292.)    Richman  v,  Supermsora  of  Muscatine  County,  513. 

2,      :     MUSCATINE    ISLAND    LEVEE:     COMPENSATION    FOR    PRIVATE 

property:  notice.  Said  curative  act  does  not  provide  for  the 
taking  of  private  property  without  compensation,  within  the  legal 
meaning  of  those  terms,  nor  does  it  authorize  the  assessment  of  a 
tax  without  an  opportunity  for  a  hearing  on  notice;  for  such 
opportunity  is  specially  provided  for  in  the  act.  (  Gatch  v.  City  of 
lies  Moines,  68  Iowa,  718,  distinguished,)    Id, 

8.     : :  LOCAL  and  special  legislation.    Said  curative 

act  is  not  obnoxious  to  section  80,  article  8,  of  the  constitution, 
which  provides  that  the  general  assembly  shall  not  pass  local  or 
special  laws  in  such  cases,  where  a  general  law  can  be  made  appli- 
cable; for  no  general  law  could  have  been  made  applicable;  or  if  a 
law  could  have  been  framed  to  meet  the  case,  couched  in  general 
language,  it  would  still  have  been  local  and  special  in  design  and 
effect ;  and  the  mere  wording  of  the  law,  without  regard  to  legis- 
lative puipose,  is  not  the  guide  for  constitutional  interpretation. 
At  all  events,  the  enactment  of  the  special  law  is  evidence  of  the 
design  of  the  legislature,  and  of  its  belief  that  a  general  law  could 
not  be  made  ap^icable;  and,  as  it  does  not  clearly  violate  the  con- 
stitutional provision  in  this  regard,  this  court  cannot  declare  it 
invalid  on  that  ground.  (See  Morrison  v.  Springer,  15  Iowa,  804; 
Stevjart  v.  Board,  80  Iowa,  0.)    Id. 


4.     :  :  title.    The  title  of  said  curative  act  is  as  follows : 

**  An  act  to  legaliz^  the  proceedings  of  the  boards  of  supervisors  of 
Muscatine  and  Louisa  counties  in  locating  and  constructing  a  levee 
on  Muscatine  island,  in  said  counties,  and  to  provide  for  the  assess- 
ment of  the  costs  thereof  on  the  lands  benefited  thereby."  Held 
that  the  act  was  not  obnoxious  to  that  clause  of  the  constitution 
( sec.  29,  art;  8),  which  provides  that  <*  every  act  shall  embrace  but 
one  subject,  and  matters  properlv  connected  therewith,  whi<^ 
subject  shall  be  expressed  in  the  title."    Id. 

5.  Imfrisonmbnt  for  contempt.    See  Execution,  2. 

6.  District  court  at  avoca.    See  Courts,  8, 

7.  Indictment  by  four  grand  jxtrors.    See  Oiminal  Law,  8. 

8.  Inter-state  commerce.    See  Intoxicating  Liquors,  1. 

9.  Right  to  be  confronted  with  witnesses  :  waiver.    See  Crlmina] 
Law.  24. 
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CONTEMPT, 

1.     IMPBISONHENT  FOB :  CONSTTTUTIONAIJTY.    See  Execution,  8. 

6.  Of  iNJUNGiiON  AaAiNST  SALOON  NXHSANCB.  See  Intoxicatiiig 
Liquors,  6,  7. 

CONTINUANCE. 

Affidavit  fob  may  bb  bead  to  jdby  in  abqttmbnt.  See  Practice  and 
Procedure,  6. 

CONTRACTS. 

1.  In  two  PABT8 :  oonstbuction.  Two  contracts  which  are  separate 
in  form,  but  in  fact  are  only  parts  of  the  same  contract,  are  to  be 
construed  together.    Bigelow  v,  WUaon,  608. 

2.  Legal  and  illegal  aobeementb  :  diyisibility  :  agbbement  not 
TO  pbosbcutb.  Plaintiff,  an  unmarried  woman,  being  pregnant 
by  defendant,  agreed  in  writing  with  him  as  follows :  (1)  To  leave 
and  sta^  away  from  their  place  of  residence  one  year ;  (2)  to 
waive  civU  claims  against  defendant ;  (8)  to  waive  criminal  claims 
against  him ;  and,  in  consideration  thereof,  defendant  agreed 
to  pay  her  a  certain  sum  monthly,  and  to  convey  to  her  certain 
real  estate.  In  a  subsequent  civil  action  for  the  seduction,  this 
contract  was  pleaded  as  a  defense.    Held — 

(1)  That  the  first  element  in  plaintiff's  agreement  may  have 
been  lawful,  but  not  if  the  purpose  of  ner  absence  was  to 
defeat  a  criminal  prosecution. 

(2)  That  the  second  element — ^the  waiver  of  civil  claims — was 
lawful. 

(8)  That  the  third  element — ^the  waiver  of  criminal  claims — ^waa 
an  agreement  not  to  prosecute  defendant  criminally,  and 
was  clearly  unlawful. 

(4)  That  the  three  elements  of  her  agreement  were  so  connected, 
as  constituting  together  the  consideration  for  defendant's 
promise,  that  they  could  not  be  separated,  and  that  there- 
fore the  contract  was  void  in  loto,  and  constituted  no 
defense  to  the  action  for  seduction.    Baird  v,  Boehner,  622. 

8.  Party  :  husband  and  wife  :  evidenoe.  Plaintiff,  a  married 
woman,  under  an  oral  contract  which  she  alleged  she  made  with 
her  mother  and  her  mother's  husband,  took  possession  of  and 
resided  in  the  mother's  house,  and  maintained  the  mother  and 
mother's  husband  therein  during  the  mother's  life,  in  consideration 
of  having  the  property  on  her  death.  The  mother's  husband  lived 
with  her  and  was  provided  for  and  supported  by  plaintiff.  Held 
that  he  must  be  regarded  as  a  party  to  the  contract,  though  he 
testified  that  he  did  not  know  of  or  concur  in  it.  Drake  v.  Painter, 
781. 

4.  No  agreement  of  hinds.    See  Mortgages,  8. 

5.  Illegal  CONSIDEBATION :  bxtrden  of  pboof.    See  Mortgages,  4. 

6.  Fob  support  of  pabents  fob  intebest  in  fabm  :  disaffirmance. 
See  Real  Estate,  2,  8. 

7.  Ratification.    See  Schools  and  School  Districts,  2. 
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6.  AooBFTANOB  ifUST  BB  IN  TEBMB  OF  OFFER.  See  Vendor  and  Vendee^ 
14. 

9.  Rescission.    See  Vendor  and  Vendee,  6 ;  Deeds,  8. 

10.  By  agent  fob  principal.    See  Agency,  3. 

11.  Reformation.    See  Deeds,  9,  5. 

For  contracts  of  various  kinds,  see  appropriate  tiUes. 

■ 

CJONTRIBUTORY  NEGLIGENCE. 

1.  When  rule  does  not  apply.  See  Nuisances,  8 ;  Railroads,  10,  14' 
18. 

2.  In  use  of  defective  walk.    See  Cities  and  Towns,  d. 

4.     In  use  of  defective  machinery.    See  Master  and  Servant,  8. 

See,  also,  Railroads,  38,  81. 

CONVERSION. 
Of  property  under  writ.    See  Attachment,  1 ;  Execution,  3. 

CONVEYANCE. 

See  Assignment  for  Benefit  of  Creditors  ;  Chattel  Mortgages  ; 
Deeds  ;  Fraudulent  Conveyances  ;  Vendor  and  Vendee. 

CORPORATIONS. 

1.  Interest  in  stock:  liability  for  assessments.  E.  owned  shares 
of  stock  in  the  defendant  corporation,  which  he  contracted  to  sell 
to  plaintiff,  and  plaintiff  made  his  note  for  the  purchase  price,  but 
the  note  was  not  paid,  and  the  stock  was  not  transferred  to 
plaintiff  on  the  books  of  the  company.  Held  that  plaintiff  was 
not  liable  for  assessments  on  the  stock.  (See  cases  cited  in 
opinion.)  The  fact  that  plaintiff,  by  virtue  of  a  proxy,  voted  at 
meetings  of  the  stockholders  on  the  stock  of  E.,  and  that  defend- 
ant took  his  note  to  E.,  but  not  on  account  of  any  transaction 
between  it  and  plaintiff,  did  not  make  him  liable  for  assessments. 
Neither  did  the  fact  that  he  subscribed  for  stock,  without  ever 
becoming  in  fact  a  stockholder,  make  him  liable.  Cormac  ix 
Western  White-Bronze  Co.,  83. 

2.  Sale  of  propeiity:  complaint  of  stockholder.  Plaintiff  was 
a  stockholder  in  a  printing  company  which  was  greatly  embar- 
rassed. At  a  meeting  at  which  all  the  officers  and  stockholders, 
except  plaintiff,  were  present,  the  assets  of  the  company  were 
transferred  to  another  company,  whose  paid  up  stock  was  taken  in 
payment.  Plaintiff  was  known  to  be  opposed  to  such  transfer, 
and  he  was  not  notified  of  the  meeting  at  which  it  was  made,  nor 
was  he  present  thereat,  but  the  transaction  seems  to  have  been 
made  in  good  faith  and  in  the  interest  of  the  companv.  Heldthai 
these  facts  did  not  show  any  fraud  upon  plaintiff,  and  that  without 
a  showing  of  fraud  he  had  no  ground  for  complaint  either  at  law 
or  in  equity.    Sawyer  v.  Dubuque  Printing  Co,,  243, 
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8.      POWEB  OF  OFFICEB  TO  SETTLE  DISPUTED  CLAIM.     The  purchase  of 

bonds  and  the  paying  for  them  were  within  the  ordinary  business 
of  defendant.  Its  treasurer  was  authorized  to  make  such  pur- 
chases for  defendant,  and  to  make  i>ayment.  Held  that  he  was 
also  authorized  to  determine  the  amount  unpaid,  even  to  the 
.extent  of  compromising  a  dispute  in  regard  to  it.  Q afford  v, 
American  Mortgage  <Sk  investment  Co.,  786. 

4.  Power  of  tbeasureb:  evidence.  In  an  action  on  drafts  accepted 
on  behalf  of  the  defendant  by  its  treasurer,  where  there  was 
prvma-fame  evidence  that  the  aefendant  's  records  gave  the  treas- 
urer autiiority  to  accept  the  drafts,  which  record  was  not  disputed, 
held  that  the  testimony  of  a  witness  for  defendant,  that  he  found 
nothing  of  record  in  the  books  of  defendant  to  show  that  the 
treasurer  had  such  authority,  was  properly  stricken  out  on  motion 
as  being  but  the  conclusion  of  the  witness.    Id, 

5.  PUBUC:  records  of:  oonolusiveness.  See  Schools  and  School 
Districts,  1. 

6.  For  municipal  corporations.  See  Cities  and  Towns;  Ck>unties; 
Schools  and  School  Districts. 

For  corporations  of  various  kinds,  see  appropriate  titles. 

COSTS. 

Apportionment  on  appeal.  This  court  cannot  hear  a  complaint  that 
the  costs  were  all  taxed  hj  the  trial  court  to  appellant  when  they 
should  have  been  apportioned,  where  no  motion  or  request  of 
that  kind  was  made  below.  Cox  v.  Mason  City  A  Ft,  D.  By. 
Co,,  20. 

COVENANT  OF  WARRANTY, 

Breach  of:  what  is*    See  Vendor  and  Vendee,  6. 

COUNTER-CLAIMS. 
What  is  not.    See  Pleading,  5. 

COUNTIES. 

1.      LlABILITT  FOR  SALARY  OF  DEPUTY  TREASURER.     Section  771  of  the 

Code,  and  section  5,  chapter  184,  Laws  of  1880,  are  not  in  conflict. 
The  former  relates  to  the  employment  by  a  county  officer  of 
temporary  assistance  when  the  exigency  of  his  duties  requires  it, 
without  the  authority  of  the  supervisors;  the  latter  to  the  employ- 
ment of  a  regular  aeputy  with  such  authority.  In  the  former 
case,  where  the  necessity  for  the  temporary  assistance  is  shown, 
and  the  board  of  supervisors  refuses,  on  application,  to  furnish  lt» 
and  the  officer  himself  employs  an  assistant  and  pays  him  a  reason 
able  compensation,  he  may  recover  the  same  from  the  county^ 
(See  cases  cited  in  opinion.)    Harris  v.  Chickasaw  County,  845. 

2.  Unlawful  expenditure  of  money:  right  of  action  to  enjoin. 
A  taxpayer  may  maintain  an  action  in  his  own  name  to  prevent 
unlawful  acts  by  public  officers,  which  would  increase  the  amount 
of  taxes  he  is  required  to  pay,  or  diminish  a  fund  to  which  he  hac 
contributed.  (See  opinion  for  citations.)  Accordingly,  held  that 
an  action  may  oe  maintained  by  a  taxpayer  to  prevent  the  county 
officers  from  paying  out  money  on  a  contract  for  the  erection  of  a 
bridge  which  me  county  had  no  legal  authority  to  erect.  Snyder 
V.  Fo8tei\  638. 
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8.      POWEBS     OF     8UFERVI80RS:      BBIDOES     OVEB     NAVIQABLB     LAKB& 

Boards  of  supervisors  have  no  power  to  construct  bridges  over  nav- 
igable lakes,  no  such  power  having  been  conferred  by  statute  upon 
them;  consequently  county  funds  cannot  be  appropriated  to  the 
payment  of  claims  arising  from  the  construction  of  such  a  brid^ 
under  contract  with  the  county;  and  the  fact  that  the  bridge  is 
furnished  with  a  draw  to  admit  the  passage  of  boats  makes  no 
difference.  See  opinion  for  discussion  of  the  point  on' principle 
and  authority  by  Robinson,  J.)    Id, 

See  County  Tbeabxtber,!,  fL 

COUNTY  AUDITOR. 
Duty  as  to  tax  dstb.    See  Taxation,  1. 

COUNTY  TREASURER. 

1.  Failubb  to  PAY  RAILBOAD  TAX :  LIABILITY.  Where  a  county  treas- 
urer failed  during  his  term  of  office  to  pay  over  on  demand  to  a 
railroad  company  the  taxes  voted  to  the  company,  and  which  he 
had  collected,  and  he  did  not  turn  over  the  money  to  his  successor, 
and  it  was  never  passed  to  the  credit  of  the  county  nor  used  for  its 
benefit,  neither  his  successor  nor  the  county  was  liable  therefor, 
but  his  failure  was  a  breach  of  his  official  bond,  for  which  he  and 
his  sureties  were  liable.  ( See  opinion  for  citations.)  Cedar  Bapids, 
L  F.  <St  N.  W.  By.  Co.  v.  Cowan,  586. 

2,  BOND  of  :  WHO  MAY  SUB  ON.  The  bond  of  a  county  treasurer  was 
conditioned  that  he  **Bhall  promptly  pay  over  to  the  person  or 
officer  entitled  thereto  all  money  which  shall  come  into  nis  hands 
by  virtue  of  the  said  office,  and  sliall  promptlv  account  for  all  bal- 
ances of  money  remaining  in  his  hands  at  the  termination  of  his 
office."  The  county  was  the  obligee  in  the  bond.  The  treasurer 
collected  taxes  voted  in  aid  of  a  railroad  company,  and  neither 
paid  them  over  to  the  company,  when  demanded,  during  his  term 
of  office,  nor  turned  them  over  to  his  successor.  Held  that  the 
company  was  the  proper  party  to  bring  an  action  on  the  bond  for 
his  defalcation,  under  Code,  section  2553.  (State  v.  Henderson, 
40  Iowa,  422,  disUnguiahed,)    Id. 

8.     Deputy  :  salary  of.    See  Counties,  !• 

4.      Is  TRUSTEB  fob  TAXBS  in  aid  of  BAILBOADS  OOLLECTBD   BY  HIM. 

See  Taxes,  2. 

COURTa 

1.  Distriot  oourt  :  jubisdiotion  :  causes  transferred  by  oonsbnt 
FROM  justices'  coubts.  There  is  no  provision  in  the  statutes,  and 
therefore  no  warrant,  for  the  transfer  to  the  district  court  of 
causes  begun  in  justices'  courts,  except  by  appeal;  and  the  district 
court  has  no  jurisdiction  to  entertain  such  a  cause  transferred  to  it 
by  consent,  but  should  dismiss  it  upon  motion  of  one  of  the  con- 
senting parties.    Evans  v.  Phelps,  52o. 

2.      DiSTBIOT  C0X7BT  AT  AVOCA  :  JURIBDICnON  :  CAUSE  TBANSFEBRED  BY 

AGREEMENT.  This  action  for  damages  was  b^un  in  Shelby  county, 
and,  by  agreement  of  parties,  it  was  transferred  to  the  circuit 
court  of  Pottawattamie  county,  at  Avoca.  Afterwards,  by  chapter 
184,  Laws  of  1886,  the  circuit  courts  of  the  state  were  abolished, 
and  their  powers  transferred  to  the  district  courts;  and  it  was  pro- 
'  vided  that  the  district  court  of  the  counties  should  be  held  at  oiher 
places  than  county  seats  where  the  circuit  court  was  authorized  so  to 
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be  held,  and  should  hear  and  determine  oiyil  causes  at  such  places, 
only  88  the  circuit  court  had  done.  Avoca  is  not  a  coun^  seat, 
and  the  circuit  court  at  that  place  was  established  for  the  trans- 
action of  business  arising  in  tnat  part  of  the  county  east  of  the 
west  line  of  range  forty.  Held  that  the  district  court  at  Avoca  had 
jurisdiction  to  hear  and  determine  this  cause, — the  subject-matter 
Being  within  its  jurisdiction,  and  the  jurisdiction  of  the  parties 
being  conferred  by  the  agreement  to  transfer  it  to  the  circuit  court. 
(  Cerro  Qordo  County  v.  Wright  County,  69  Iowa,  486,  distin- 
guished,)    Milner  v.  Chicago,  M.  <&  8t,  P.  Ey,  Co.,  766. 

:  UMITINO  JUBiSDionoN :  OONSTITUTIONAUTY.    It  is  Compe- 


tent for  the  legislature  to  determine  that  terms  of  the  district  court 
may  be  held  at  places  other  than  county  seats  for  the  transaction  of 
certain  business  and  the  trial  of  particular  cases;  and  so  chapter 
184,  Laws  of  1886,  in  so  far  as  it  authorizes  the  district  court  to  be 
held  at  Avoca,  in  Pottawattamie  county,  but  limiting  it  to  such 
business  as  the  circuit  court  at  that  place  was  authorized  to  trans- 
act, is  not  repugnant  to  section  6,  article  6,  of  the  constitution, 
conferring  general  jurisdiction  upon  the  district  court.    Id, 

:  AS  succESSOB  TO  oiROUiT  OOURT.    Section  17,  chapter  184, 


Laws  of  1886,  providing  that  all  laws  inconsistent  with  that  chap- 
ter were  thereby  repealed,  did  not,  upon  its  taking  effect,  July  4, 
1886,  operate  to  abolish  the  circuit  court  at  Avoca,  because  section 
1  of  said  act  provided  that  the  circuit  court  should  not  be  abolished 
until  January  1,  1887;  and,  by  the  terms  of  said  act,  a  cause  pend- 
ing in  the  circuit  court  at  Avoca  at  the  time  the  act  took  effect 
passed  to  the  jurisdiction  of  the  district  court,  which  w.asprovide^^ 
to  succeed  the  circuit  court  at  that 'place.    Id. 

6.    Succession  of  judges.    See  Judges,  1. 

See  Justices  and  Thbib  Coubts. 

CRIMINAL  LAW. 

1.  Grand  juror  ;  freedom  from  bias  :  examination.    One  of  the 

fraud  jurors  who  found  an  indictment  for  murder  in  the  first 
egree  against  defendant  was  examined  at  length  as  to  his  freedom 
from  bias,  and  the  material  part  of  his  examination  is  set  out  in 
the  opinion  (which  see^,  from  which  it  appears  that  he  had 
engaged  in  some  talk  of  lynchmg  the  defendant;  but  Jield  that  the 
examination  evidenced  a  state  of  mind  reasonably  free  from  any 
prejudice  or  conviction  that  should  disqualify  him,  and  that  the 
court  did  not  err  in  allowing  him  to  sit  on  the  case.  State  v. 
BUlings,  417. 

2.     :  NUMBER  necessary  TO  INDICT.    In  a  county  where,  under 

the  present  statute,  the  grand  jury  consists  of  five  members,  and 
a  challenge  is  sustained  as  to  one,  and  his  place  is  not  filled,  the 
remaining  four  may,  if  they  all  concur,  find  a  valid  indictment. 
(State  V.  Shelton,  64  Iowa,  833,  followed  in  principle.)    Id. 

8.  Grand  jury  :  indictment  by  vote  of  foub  :  constitutionality. 
Pursuant  to  an  amendment  to  the  constitution  adopted  in  1884, 
providing  that  **  the  grand  jury  may  consist  of  any  number  of 
members  not  less  than  five,  nor  more  than  fifteen,  as  the  general 
assembly  may  by  law  provide,"  the  Twenty-first  General  Assembly 
(chap.  42)  provided  that  in  counties  having  a  population  of  sixteen 
thousand,  or  less,  the  grand  jury  shall  be  composed  of  five 
members,  and,  in  counties  having  a  larger  population,  of  seven 
members;  also  that  when  the  grand  jury  is  composed  of  five 
members,  an  indictment  may  be  found  by  the  concurrence  of  four. 
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and  when  compoeed  of  seven  members,  by  a  concurrence  of  five. 
Held  that  this  last  provision  was  not  unconstitutional  on  the  ground 
that  it  authorized  an  indictment  to  be  found  by  less  than  the 
smallest  number  of  which  the  grand  jury  could  be  compoeed, 
which  was  not  allowable  under  the  common  law  and  the  constitu- 
tion before  the  adoption  of  said  amendment.  (Compare  StcUe  v. 
Ostrander,  18  Iowa,  435.)    State  v.  SaUa,  193. 

4.  Change  op  vkntje  :  prejudice  op  jttdoe  :  duty  op  ooubt.  Where 
a  change  of  the  place  of  trial  of  a  criminal  case  is  sought  on  the 
alleged  ground  of  the  prejudice  of  the  presiding  judge,  the  judge 
is  not  at  liberty  to  avoid  tne  embarrassments  of  a  trial  in  the  face 
of  such  objections  by  granting  a  change,  but  must  rule  up|on  the 
application,  when  fully  advised,  '*  according  to  the  very  right  of 
it  '^  (Code,  sec.  4874),  and  his  ruliag  will  not  be  disturbed  on  appeal, 
unless  it  is  shown  that  he  has  abused  his  discretion;  and  no  such 
showing  is  made  in  this  case.    State  v,  BUlinge,  417. 


O.      :  PREJUDICE    OP  PEOPLE  :  SHOWINa   AND    COUNTER-SHOWINO  : 

ABUSE  OP  DISCRETION.  The  application  for  a  change  of  venue  in  this 
case,  involving  a  charge  of  murder  in  the  first  degree,  was  sup- 

Eorted  by  the  affidavits  of  some  fortv  or  fifty  persons,  showing  a 
igh  state  of  feeling  among  the  people,  and  at  least  some  |)rejudice 
against  defendant,  and  that  there  was  some  talk  of  lynching  him. 
It  also  appeared  that  many  other  persons  applied  to  to  make  like 
afiidavits  would  haye  done  so  but  for  pruaential  reasons.  This 
showing  was  opposed  by  the  afiSdavits  of  some  eight  hundred 
persons,  which  do  not  controvert  the  facts  of  excitement  and 
prejudice,  but  do  controvert  the  claim  that  the  excitement  and 
prejudice  were  so  great  as  to  prevent  a  fair  and  impartial  triaL 
Held  (all  concurring)  that  to  have  granted  the  change  upon  thd 
showing  made  would  have  been  in  accord  with  the  general  practice 
in  such  cases,  and  (Granger,  J.,  dissenting)  that  it  was,  under  ail 
the  circumstances,  an  abuse  of  discretion  for  the  court  to  deny  the 
change.  (Compare  State  v,  lUad,  49  Iowa,  85,  and  State  v.  Perigo^ 
70  Iowa,  657.)    Id. 

6.  Change  op  venue  :  discretion  op  court.  After  a  jury  had  found 
defendant  guilty  of  murder  in  the  first  degree,  the  verdict  was  sdt 
aside  on  the  ground  that  one  of  the  jurors  was  an  alien.  Defend- 
ant then  moved  for  a  change  of  venue  because  of  the  alleged  pre- 
judice of  the  people  of  the  county.-  The  motion  was  supported  by 
the  affidavits  of  aefendant  and  seven  others,  none  of  whom  were 
shown  to  be  disinterested,  and  bv  thirty-three  extracts  from  news- 
papers published  in  the  county,  but  such  of  these  as  were  csdcu- 
lated  to  excite  prejudice  against  defendant  were  published  prior  to 
the  first  trial.  The  allegation  of  prejudice  was  controverted  by 
forty-four  counter-affidavits  on  the  part  of  the  state.  Held  that 
the  court  did  not  abuse  its  disci'etion  by  overruling  the  motion. 
(See  Code,  sec.  4874,  and  State  v.  PerigOy  70  Iowa,  660.)  State  v. 
Kennedy^  208. 

7.     :  ORAL  EXAMINATION  OP  APPIANTS.    Where  defendant  had 

moved  for  a  change  of  venue,  and  the  state  had  filed  counter- 
affidavits,  a  motion  by  defendant  to  have  the  affiants  on  the  part 
of  the  state  brought  into  court  and  orally  examined,  on  the  alleged 
grounds  that  such  persons  had  made  up  their  minds,  and  expre»ed 
their  opinion  that  aefendant  was  guilty,  and  that  their  affidavits 
were  false,  and  that  they  would  so  appear  upon  such  oral  examina- 
tion, was  properly  overruled,  where  there  was  nothing  in  the 
record,  aside  from  the  statements  made  as  the  ground  of  the 
motion,  to  indicate  that  the  counter-affidavits  were  not  made  in 
good  faith.    Id, ' 
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8.  SBLECfnoN  OF  JURORS :  OBJECTION :  APPEAL.  Defendant  in  this 
court  claims  that  the  trial  court  erred  in  refusing  him  a  new  trial 
on  the  ground  that  the  names  of  iurors.  summoned  by  special 
venires  were  not  written  on  separate  ballots  and  mixed  and  arawn 
from  a  box,  as  req^uired  by  law,  but  were  read  from  the  lists  in  the 
hands  of  the  sheriff.  The  truth  of  this  claim  is  not  shown  by  the 
record,  and  there  is  nothing  to  support  it  except  the  affidavit  of 
defendant's  attorney  attached  to  the  motion  for  a  new  trial.  Hdd 
not  sufficient  to  overcome  the  presumption  that  the  jurors  were 
drawn  in  the  manner  required  by  law.    Id, 

9.  New  trial  :  intoxication  of  juror.  A  person  accused  of  crime 
is  not  required  to  abide  the  decision  of  a  drunken  juror,  but  the 
mere  drmking  of  intoxicating  liquors  by  a  juror  during  an 
adjournment  of  court  will  not  authorize  the  setting  aside  of  a  ver- 
dict of  guilty.  (See  State  V,  TAvingstoriy  64  Iowa,  660;  State  v. 
Brucey  48  Iowa,  586.)  The  evidence  as  to  the  alleged  drunkenness 
of  a  juror  in  this  case  (see  opinion)  is  so  unsatisfactory  that  it  can- 
not be  said  that  the  court  erred  in  refusing  a  new  trial  on  that 
ground.    Id. 

10.  Indictment  :  statino  place  of  crime.  While  it  is  the  better 
practice  to  allege  the  venue  by  express  averments  in  the  body  of 
the  indictment,  it  is  still  sufficient,  under  section  4305  of  the  Code, 
if  by  reference  to  the  caption  it  is  made  clearly  to  appear  that  the 
offense  was  committed  within  the  jurisdiction  of  the  court.  (See 
opinion  for  illustration.)    State  v.  Salts,  193. 

11  :  embezzlement  :  duplicity.  In  cases  of  larceny  and  sim- 
ilar offenses,  the  taking  of  several  articles  may  be  charged  in  one 
indictment.  And  so  an  indictment  charging  that  defendant, 
between  certain  named  dates,  and  at  various  days  between  said 
dates,  being  the  agent  of  K.,  did,  by  virtue  of  his  said  employ- 
ment, have,  receive  and  take  into  his  possession  two  pianos  and 
seven  organs  (  describing  and  giving  the  value  of  each ),  the  prop- 
erty of  said  K.,  and  did  then  and  there  embezzle  the  same,  was 
not  bad  for  duplicity  on  the  ground  that  it  charged  the  embezzle- 
ment of  distinct  chattels,  separately  described*  and  designed  to  be 
dealt  with  separately.    State  v.  Pierce,  245. 

12.  Arraignment  :  waiver  :  twice  in  jeopardy.  In  a  criminal  pros- 
ecution, after  a  jury  had  been  empaneled  and  sworn  and  the 
opening  statement  had  been  made  for  the  state,  defendant  sug- 

fested  that  there  had  been  no  arraignment  nor  plea  entered, 
hereupon  the  court  ordered  him  to  be  arraigned,  which  was  done 
against  his  objection,  and  he  asked  and  was  given  time  to  plead, 
and  the  jury  was  discharged,  to  which  he  excepted.  Next  day  he 
pleaded  not  guilty,  and  that  he  had  been  once  in  jeopardy  by 
reason  of  the  proceedings  of  the  day  before.     Held — 

(1)  That  the  court  did  not  err  in  ordering  the  arraignment ; 
because  defendant's  conduct  did  not  amount  to  a  waiver  of 
arraignment. 

(2)  That  he  was  not  put  in  jeopardy  by  the  previous  day's  pro- 
ceedings. (Compare  State  v.  Falconer ^  70  Iowa,  418 ;  Stat6 
V'  Parker,  66  Iowa,  586.)    Id, 

18.  Evidence  :  limitation  to  time  charged  :  practice  :  instruc- 
tions. On  the  trial  of  an  indictment  for  obstructing  a  street  on  a 
day  named,  the  defendant  objected  to  evidence  tending  to  show 
that  on  different  days,  before  and  after  the  day  named  in  the 
indictment,  the  defendant  obstructed  the  street  in  question.  Held 
that  the  objection  was  properly  overruled,  and  that  the  proper 
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practice  was  for  defendant  to  move  the  court  to  compel  the  state 
to  elect  on  which  offense  it  would  claim  a  verdict,  and  that,  in  the 
absence  of  such  motion,  the  court  rightly  directed  the  jury  that 
defendant  was  guilty  if  it  unreasonably  obstructed  the  street 
"within  the  time  mentioned  in  the  evidence."  (See  opinion  for 
citations.)    State  v,  Chicago,  M.  db  St  P.  Ey,  Co,y  4A2. 

14.  Embezzlement:  evidence.  Whet^  the  evidence  showed  that 
defendant,  an  agent,  converted  to  his  own  use  the  propert^r  of  his 
principal,  and  the  only  question  was  as  to  his  fraudulent  intent : 
and  it  appeared  that  the  principal  was  entitled  either  to  the  prop- 
erty or  its  value  in  money,  for  which  defendant  was  required  to 
account;  and  the  evidence  tended  to  show  that  he  had  concealed 
the  facts  as  to  the  disposition  of  some  of  the  property,  and  ren- 
dered a  false  account  of  his  agency  in  regard  to  it,  and  that  he 
failed  to  comply  with  the  principal's  demand  for  the  property, 
held  that  a  verdict  of  guilty  of  embezzlement  could  not  be  set 
aside  in  this  court  for  want  of  evidence  to  support  it.  Stctte  v. 
Pierce,  245. 

15.  MuRDBB :  cmcuMSTANTiAL  EVIDENCE.  Defendant  was  convicted  of 
the  murder  of  his  wife.  The  evidence  (see  opinion)  was  wholly 
circumstantial,  but  plainly  showed  that  the  crime  had  been  com- 
mitted, and  tended  to  show  that  defendant  was  the  perpetrator  of 
it.  Held  that  the  verdict  of  the  jury,  rendered  under  proper 
instructions,  finding  the  defendant  guilty,  could  not  be  interfered 
with  by  this  court  on  the  ground  that  it  was  not  supported  by  suf- 
ficient evidence.    State  v.  Kennedy,  208. 

16.  Labcent  :  possession  of  stolen  propebty  :  explanation  :  eyi- 
DUNCE.  trial  for  the  larceny  of  two  horses.  The  horses  were  in  the 
exclusive  possession  of  the  defendant  and  were  traded  off  by  him 
within  two  days  after  they  were  stolen.  Held  that  it  was  therefore 
incumbent  on  him  to  make  some  reasonable  explanation  of  his  poe- 
session  consistent  with  his  innocence,  and  that,  though  the  evidence 
was  not  wholly  consistent,  it  was  for  the  jury  to  determine  its 
effect,  and  that  this  court  could  not  interfere  with  a  verdict  of 
**guilty,"  on  the  ground  of  insufficient  evidence.  (See  opinion  for 
evidence.)    State  v.  Whitmer,  567. 

17.  New  trial  :  newly-discovered  and  cumulative  evidence.  The 
statute  does  not  authorize  a  new  trial  in  a  criminal  case  on  the 
ground  of  newly-discovered  evidence  ( State  v,  Boimnan,  45  Iowa, 
418 ),  nor  in  any  case,  where  the  newly-discovered  evidence 
is  hierely  cumulative,  as  in  this  case.  (  See  opinion  for  citations.) 
Id, 

18.  Instructions  :  credibility  of  defendant's  wife  as  affected  by 
his  chabacteb  and  motives.  On  the  trial  of  defendant  for  the 
murder  of  one  Kingsley,  the  court  instructed  the  jury  as  follows  : 
"  Even  though  you  may  believe  from  the  evidence  before  you  that 
the  defendant  has  been  a  man  of  base  and  degraded  life,  and  that 
he  was,  from  sordid  motives  of  personal  gain,  pressing  a  false 
charge  against  Kingsley,  or  even  that  defendant  and  his  wife  had 
conspired  together  to  extort  money  from  him,  or  that  the  evidence 
shows  that  defendant  was  guilty  of  other  crimes  not  charged  in 
this  indictment,  none  of  such  considerations  will  warrant  you  in 
convicting  the  defendant  on  this  indictment;  nor  must  you  allow 
them  to  have  any  other  consideration  than  as  showing  the  animtu 
or  motive  of  the  defendant  towards  the  deceased,  and  also  as  affect- 
ing the  credit  which  ought  to  be  given  to  his  testimony  and  that  of 
his  wife,  if  she  participated  in  anyi  improper  motive  toward  the 
deceaseil."  Defendant's  wife  was  a  very  important  witness  in  hia 
behalf.    Held  that  the  instruction  was  erroneous,  because,  though 
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it  was  designed  to  express  the  correct  rule  of  law,  and  would  be 
readily  so  understood  by  the  professional  mind,  ^et  its  language 

Sermitted  the  jury  to  consider  the  acts  and  misconduct  of  the 
efendant,  in  regard  to  which  his  wife  had  no  part  or  connection, 
as  affecting  her  credibility,  on  the  single  condition  that  **  she  par- 
ticipated in  any  improper  motive  towards  the  deceased."  State  v, 
BUlinga,  417. 

19.   OBSTBUCrriON  of  streets:  necessity  of  RAIIiEOAD  COMPANY.     The 

obstructing  of  a  street  with  cars  by  a  railroad  company  is  not 
excused  by  the  face  that  it  is  necessary  for  the  carrying  on  of  the 
company's  business,  though  the  obstruction  be  only  occasional. 
rSee  opinion  for  citations.)  State  v.  Chicago,  M.  db  St  P.  By, 
Co.,  443. 

30.  :  HAUCB :  wilfulness  :  iNSTEUOnON.    In  a  prosecution  for 

obstructing  a  street,  the  court  inetructed  the  jury  that  it  was  not 
necessary  that  they  should  find  that  the  defendant  or  its  employes 
acted  maliciously,  in  order  to  find  defendant  guilty,  but  tnat  it 
was  sufficient  if  the  street  was  **  wilfully"  obstructed;  and  that  to 
act  wilfully  means  to  act  "intentionally  or  knowingly."  Held 
not  objectionable  when  considered  in  connection  with  another 
portion  of  the  charge,  which  expressly  directed  that  to  justify  a 
conviction  they  must  find  that  the  obstruction  complained  of  was 
' '  unreasonable. "    IcL 

21.  MrmMUS  does  not  expire  till  executed  :  sebvicb  after  void 
RETURN.  Where  the  judgment  is  that  defendant  be  fined,  and  be 
committed  in  default  of  payment  of  the  fine,  and  the  clerk  makes 
and  delivers  to  the  sheriff  a  certified  copy  of  the  judgment,  such 
copy  has  the  force  and  effect  of  a  warrant  (  see  Code,  sec.  4512  ), 
and  thereunder  the  sheriff  is  requii-ed  to  arrest  and  commit  the 
defendant ;  and  such  warrant  does  not  expire  until  executed,  and 
if  the  sheriff  returns  it  **  Nothing  made,"  or  *'  Defendant  not 
found  in  this  state."  such  return  is  a  nullity,  not  being  authorized 
by  law,  and  the  sheriff  may  afterwards  take  up  the  warrant  and 
arrest  and  commit  the  defendant  thereunder.  McKay  v.  Wood- 
ruff, 418. 

22.    REMITTINa  FINES  BY  COMPROMISE:   POWER  OF  DISTRICT  ATTORNEY 

AND  SUPERVISORS.  Neither  the  district  attorney  nor  the  board  of 
supervisors  has  any  power  to  remit  fines  directly,  nor  to  do  so 
indirectly  by  the  satisfaction  of  the  iudgmente  therefor  for  a  less 
sum  than  the  fines  imposed,  even  though  such  compromise  may 
be  desirable  from  a  pecuniary  point  of  view;  and  such  satisfaction 
is  no  bar  to  the  aiTest  of  defendant  upon  executions  issued  upon 
such  judgments,  even  though  the  satisfaction  is  not  set  aside.    Id. 

88.  Partial  and  conditional  pardon:  subsequent  arrest  of 
DEFENDANT.  A  commutation  by  the  governor  of  a  fine  so  far  as 
to  release  certain  property  from  the  lien  thereof,  but  in  no  way 
affecting  the  defendant's  personal  liability  therefor,  and  upon  con- 
dition that  he  pay  all  costs,  and  refrain  from  the  unlawful 
business  for  which  he  was  convicted,  is  no  bar  to  his  subsequent 
arrest  and  commitment^not  at  least  until  he  shows  that  he  has 
comi^lied  with  the  conditions  of  his  commutation.    Id. 

24.  Appeal  :  clerk's  certificate  to  explain  record  :  evidence  on 
TRIAL.  In  this  case,  the  record  in  the  district  court,  as  certified  to 
this  court,  is  full  and  regular,  and  shows  a  trial  by  jury  upon  the 
evidence,  and  a  verdict  of  guilty.  The  clerk  of  the  district  court, 
however,  certifies  that  no  evidence  was  introduced  on  the  trial 
except  the  minutes  of  evidence  taken  before  the  grand  jury.  Held 
that  the  clerk  had  no  legal  authority  to  make  such  certificatCj  and 
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that  it  conld  not  be  considered,  but  that  this  court,  in  the  absence 
of  exceptioHB  to  the  evidence,  must  presume  that  defendant  was 
convicted  upon  proper  evidence;  but,  if  such  certificate  were  con- 
sidered and  taken  as  true,  still  this  court  would  not  interfere, 
because  no  objection  was  made  to  the  evidence  named  therein, 
and  it  was  competent  for  the  defendant  to  waive  the  privilege  of 
being  confronted  with  the  witnesses  against  him.  (See  SUUe  v. 
Poison,  29  Iowa,  183,  and  State  v.  Fooki,  65  Iowa,  452.)  State  v. 
Tumey,  269. 

26.  Larceny  and  burglary  :  mnaATiON  of  punishment  on  appeal. 
Defendant  was  convicted  of  burglary  on  six  indictments  and  of 
larceny,  committed  in  connection  with  his  burglaries,  on  six  other 
indictments,  and  was  sentenced  in  the  aggregate  to  seventeen  and 
one-half  years  in  the  penitentiary.  There  can  be  no  doubt  of  hia 
guilt  in  each  case.  The  total  value  of  the  stolen  property  was 
found  to  be  $566.  Held  that  this  court  must  be  governed  wholly 
by  the  record,  and  that  there  is  nothing  in  the  record  in  this  case 
justifying  the  mitigation  of  the  sentence.  Ck>nsiderations  in 
defendant's  favor  not  found  in  the  record  are  proper  only  to  be 
urged  in  an  application  to  the  executive  for  pardon.    Id. 

26.  Assault  with  intent  to  rape  :  punishment.  For  an  assault  with 
intent  to  rape,  committed  upon  a  child  of  tender  years,  but  in  no 
other  respect  an  aggravated  offense,  the  defendant  was  sentenced 
to  fifteen  years  at  hard  labor  in  the  penitentiary.  Held  not  duly 
proportioned  to  the  degree  of  the  offense,  and  it  is  reduced  to  ten 
years.    State  v.  Blunt,  106. 

27.  MiscONDUCTT  OF  COUNSEL:  APPEAL:  RECORD.  A  complaint  that 
the  counsel  for  the  state  was  guilty  of  misconduct  in  argument 
to  the  jury,  in  referring  to  the  fact  that  the  defendant  did  not 
testify  in  his  own  behalf,  in  violation  of  section  8686  of  the  Code, 
cannot  be  considered  in  this  court,  where  the  facts  relied  upon  do 
not  appear  in  the  record;  but,  where  the  court  below  refuseaanew 
trial  on  that  ground,  this  court  must  presume  that  tiiere  was  no 
such  misconduct.    State  v,  WhitmeTj  557. 

28.  As  TO  OFFENSES  RELATING  TO  INTOXICATING  LIQUORS,  see  that  title. 

DAMAGEa 

1.  Proximate  cause  :  injury  to  mare  escaping  through  opened 
FENCE.  Plaintiff  was  pasturing  his  highly  bred  mare  in  an  en9los- 
ure,  and  the  surrounding  country  was  largely  fenced  with  barbed 
wire,  which  is  especially  dangerous  to  horses  running  at  large. 
Defendant  wrongfully  opened  and  left  open  the  fence  of  the  enclos- 
ure, and  the  mare  escaped  through  the  opening  and  became 
entangled  with  a  barbed  wire  fence  and  was  injured.  Held  that 
defendant's  wrong  in  opening  the  fence  and  leaving  it  open  was 
what  exposed  the  mare  to  the  danger,  and  was  uie  proximate 
cause  of  the  injury;  and  a  direction  to  the  jury  to  find  for  the 
defendant  on  the  ground  that  it  was  not  the  proximate  cause  was 
erroneous.     Westv,  Ward,  828. 

2.  For  destruction  of  personal  property.  The  measure  of  dam- 
ages for  the  negligent  destruction  of  personal  property  is  the  value 
01  the  property  at  the  time  of  destruction,  with  interest  at  six  per 
oent.  per  annum  to  the  date  of  judgment  {Brentner  v.  Railway  Co., 
68  Iowa,  580,  dietinguUhed,)  Johnson  v.  Chicago  dt  N.  W.  By.  Co,, 
666. 

8.  For  wrongful  seizure  of  property.  See  Attachment,  1;  Execu** 
tion,  8. 
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4.     Fob  HxnSAHOB  to  dwellino.    See  Nuifiances,  1-8. 
6.     Fob  biqht  of  way.    See  Railroads,  1,  2,  4-7.  • 

6.  Fob  wrongful  bjbction  of  passenoeb  fbom  train.  See  Rail- 
roads, 29. 

7.  For  breach  of  warranty  of  the  soundness  of  ANDfAus  sold. 
See  Sales,  1. 

8.  For  making  hay  on  another's  wild  land.    See  Trespass,  1. 

9.  Sfeculativb  :  what  are  not.    See  Vendor  and  Vendee,  9. 

10.  For  pollution  of  streams.    See  Waters,  2. 

11.  Caused  by  trespassing  animals  :  appraisement  of.  See  Animals, 
1. 

DECREE. 
See  Judgment. 

DEEDS. 

1.  Mistake:  whether  as  to  consideration  or  estate  granted. 
"Where  an  agreement  for  the  sale  of  land  provides  for  a  certain 
sum  to  be  paid  therefor,  and  reserves  to  the  grantor  and  his  tenants 
the  crops  fiprowing  on  the  land,  and  the  right  of  possession  until  the 
crops  can  be  harvested,  but  such  reservation  is  omitted,  by  mis- 
take, from  the  deed,  the  mistake  relates  to  the  estate  conveyed, 
and  not  to  the  consideration  to  be  paid.  Stewart  v.  McArthuVf 
162. 

8.     :  reformation:  evidence.     The  evidence  offered  in  this 

case  (see  opinion)  to  prove  plaintiff's  claim  that,  in  the  agreement 
for  the  sale  of  land  to  defendants,  the  growing  crops  were  to  be 
reserved  to  himself  and  tenants,  together  with  the  rieht  of  posses- 
sion until  such  crops  could  be  harvested,  and  thatsucn  reservation 
was  by  mistake  omitted  from  the  deed,  held  not  to  be  of  that 
clear  and  satisfactory  character  which  is  necessarv  for  the 
reformation  of  a  written  instrument.  [Beck,  J.,  dissenting.] 
Id. 

t.  Rescission:  fraud  :  evidence.  The  district  court  in  this  case 
entered  a  decree  rescinding  a  deed  of  land  and  cancelling  a  note 
and  mortgage  given  to  secure  the  purchase  price,  on  the  ground 
that  the  grantor  fraudulently  pointed  out  and  represented  that  the 
tract  described  in  the  deed  extended  to  a  certain  point,  when  it  did 
not,  and  that  plaintiff  therefore  received  less  land  than  he  bargained 
for.  But  held  that  the  evidence  (see  opinion)  was  not  of  that  clear 
and  satisfactory  kind  which  justifies  the  rescission  of  a  contract, 
and  that  the  decree  should  be  reversed.  Coughlin  v,  JRichmond, 
188. 

4  Deuvert  :  facts  not  constituting.  Defendants  entered  into  an 
agreement  with  plaintiffs  to  convey  to  them  certain  land  in  satis- 
faction of  certain  mortgages  thereon  which  plaintiffs  either  owned 
or  controlled,  and  a  deed  was  at  the  time  made  by  defendants,  who 
lived  in  the  country,  and  left  at  plaintiffs'  bank.  The  deed  was  a 
plain  warranty  deed,  and  was  made  to  one  of  the  plaintiffs  who  was 
at  the  time  absent.  No  consideration  passed  at  the  time, — the 
mortgages,  which  were  the  sole  consideration,  not  being  at  hand, 
but  plaintiffs  were  to  procure  them  to  be  assigned  and  sent  to  them, 
and  then  the  transaction  was  to  be  closed  up.  Held  that  there  was 
no  delivery  of  the  deed,  and  that  it  was  of  no  effect  until  the  mort- 
gages were  delivered.    Head  v.  Thomjpson,  263. 
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6.  Rbfobmation  :  evidenob  required.  Ck>art8  will  never  ffiva  relief 
by  the  reformation  of  a  deed,  or  annul  or  set  aside  deeds,  on  the 
ground  that  they  do  not  conform  to  the  contract  of  the  parties, 
unless  the  evidence  is  clear  and  satisfactory,  and  establishes  plain- 
tiff 's  right  beyond  reasonable  doubt.  (See  cases  cited  in  opinion.) 
And  in  this  case,  where  plaintiff  claims  that  it  bargained  for  and 
purchased  more  ground  than  the  deed  described,  and  seeks  to  have 
the  deed  reform^,  or  set  aside  and  a  new  one  decreed,  held  that 
the  evidence  (for  which  see  opinion)  did  not  warrant  the  relief 
sought.    First  Presh.  Church  v,  Logan,  S26. 

6.  Delivery.    See  Assignment  for  Benefit  of  Creditors,  9. 

7.  Covenant  of  warranty  :  breach  :  what  is.  See  Vendor  and 
Vendee,  6. 

DEFAULT. 

See  Judgment,  9,  8;  Praotioe  and  Prooedurb,  9L 

DELIVERY. 

1.  Of  written  instruments.  See  Assignment  for  Benefit  of  Cred- 
itors, 2;  Deeds,  4;  Mortgages,  6. 

2.  Of  goods  sold.    See  Sales,  2. 

DEMAND. 
As  condition  to  action.    See  Replevin,  1* 

DEPOSITIOKS. 

1.  Notice  OF  tabsng:  service,  a  notice  of  the  taking  of  deposi- 
tions was  addressed  to  certain  attorneys  as  attorneys  for  the 
adverse  parties  A.  and  W.,  and  they  were  in  fact  the  attorneys  for 
both  A.  and  W.,  but  they  signed  their  names  to  an  acceptance  of 
service  of  the  notice  as  attorneys  for  W.  Held  that  the  acceptance 
was  good  as  against  A.,  in  the  absence  of  any  objection  or  claim 
that  they  did  not  appear  in  the  case  for  A.     Walker  v.  Abbey,  702. 

2.  Use  of.    See  Evidence,  9,  10. 

DESCRIFnON. 

Defective  description  of  property.  See  Chattel  Mortgages,  2,  8; 
Mechanic's  Liens,  6;  Railroads,  1. 

DISTRICT  COURT. 
See  Courts,  2-4. 

DISTRICT  ATTORNEY. 
No  POWER  TO  remit  FINES.    See  Criminal  Law,  22. 

DIVORCE. 

1.  Inhuman  treatment  :  facts  not  coNSTiTUTiNa.  Action  by  wife 
for  a  divorce  on  the  ground  of  inhuman  treatment  endangering 
her  life.  The  parties  were  married  in  1872,  and  five  children  had 
been  born  to  them.  Each  had  children  by  a  former  spouse.  At 
the  time  of  their  marriage  plaintiff  was  thirty-four,  and  defendant 
fifty-five  years  old.  The  evidence  (for  which  see  opinion)  shows 
that  the  parties  had  lived  unhappily  together  on  account  of  a  vaii< 
ety  of  troubles  growing  out  of  jealousies  and  other  causes,  and  that 
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they  had  twice  separated, 'but  fails  to  show  that  plamtifl*8  health 
was  seriously  or  permanently  impaired  by  the  treatment  of  which 
she  complains,  or  that  she  was  free  from  faults  contributing  to 
their  unhappiness,  but  rather  leads  to  the  conclusion  that  much 
of  the  trouble  which  led  to  their  separation  was  due  to  plaintiff  *b 
poor  health  and  indiscreet  conduct,  and  defendant's  age  and  its 
consequences.  Held  that  a  diTorce  was  properly  denied.  McKes 
V.  McKe%,  464. 

2.    Petition  fob  and  fob  aumony.    See  lis  Pendens^  !• 

DOMESTIC  RELATIONS. 

Daughteb  wobeino  as  ubmbeb  of  family  :  CK>MPBNBATI0N.  Plaintiff, 
from  the  age  of  twenty-two  to  the  age  of  twenty-eight,  was  unmar- 
ried, and  lived  with  her  father,  mother  and  three  brothers  in  the 
same  house,  and  they  were  all  engaged  in  market-gardening.  At 
the  end  of  this  time  the  plaintiff  was  married  and  ceased  to  be  a 
member  of  the  family.  At  this  time  their  joint  earnings  amounted 
to  about  fifteen  hundred  dollars,  which  was  used  in  part  payment 
of  a  farm,  the  title  of  which  was  made  to  the  three  brothers, 
but  possession  was  taken  by  them  together  with  the  father  and 
motner.  Afterwards  the  parents  died,  and  one  of  the  brothers, 
having  bought  the  interests  of  the  other  two,  himself  died,  and 
plaintiff  now  claims  that  part  of  the  money  originally  put  into  the 
Uknd  was  hers,  and  she  seeks  to  recover  therefor  of  the  administra- 
tor of  the  deceased  brother.  Held  that  she  could  not  recover, 
because  she  failed  to  show  any  contract  for  compensation  for  her 
services  while  a  member  of  her  father's  family ;  and,  in  the  absence 
of  such  contract,  the  law  presumes  that  there  was  to  be  no  com- 
pensation, and  will  grant  her  none.  (Compare  Cowan  v,  Musgrave, 
78  Iowa,  884.)    SpitzmiOer  v.  Fisher,  289. 

See  DiYOBOB ;  Hombstbads,  8,  6;  Pboiossoby  Notbb,  2 

DOWER. 

Extinguished  by  pabtition  sale  against  husband.  A  sale  of  land  in 
partition  proceedings  is  a  'Judicial  sale*'  within  the  meaning  of 
section  2440  of  the  Code,  and  such  a  sale  of  the  husband*s  interest 
in  land,  in  a  proceeding  to  which  he  is  a  party,  extinguishes  the 
wife's  right  of  dower,  even  though  she  is  not  made  a  ps^rty  thereto. 
WiUiama  v.  Weacott,  882. 

EASEMENTS. 
See  Landlobd  and  Tbnant,  1* 

ELECTIONS. 
See  SOHOOLS  and  School  Distbiots,  6, 6. 

EMBEZZLEMENT. 
Indioimbnt  :  BYIDBNCB.    See  Criminal  Law,  11, 14. 

EMPLOYER  AND  EMPLOYK 
See  Mabteb  and  Sbbvant  ;  Railboads,  21-28. 

EQUITY. 

1.  Refobuation  of  instbuments.    See  Deeds,  2,  6. 

2.  Rescission  of  contracts.    See  Deeds.  8. 
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8.     To  EZonsB  DELAY  IN  FiLiNO  CLADC.    See  Efitates  of  DecedentB,  9. 
4.     JuRiSDionoN :  BBMBDY  AT  LAW.    See  Injunction,  1. 

ESTRATa 
What  abb  not.    See  Animals,  2. 

ESTATES  OF  DECEDENTS. 

1.  Appropriation  of  rents  of  real  estate  to  pat  debts:  oode» 
SEC.  2403.  Under  the  provisions  of  section  2408  of  the  Ck)de,  an 
executor  or  administrator,  under  the  order  and  direction  of  the 
court,  may  apply  the  rents  and  profits  of  the  decedent's  real 
estate,  accruing  after  his  death,  to  the  payment  of  debts  and 
claims  against  the  estate,  in  case  the  personal  assets  are  insufficient; 
and  the  right  to  so  take  and  apply  rents  and  profits  is  not  restricted 
to  real  property,  possession  of  which  is  taken  by  the  executor 
under  section  2402  because  there  is  no  heir  or  devisee  present  and 
competent  to  take  it.  But  before  an  order  is  made  to  so  take  imd 
apply  rents  and  profits,  the  heirs  or  devisees  in  possession  should 
be  made  parties,  and  it  should  be  made  to  appear  that  there  is  a 
necessity  for  such  appropriation  by  reason  of  the  insufficiency  of 
the  personal  assets.  (See  opinion  for  a  full  discussion  of  the 
question  by  Robinson,  J.)    Toerring  v.  Lamp,  488. 

2.  Collection  of  assets:  OFFssTTiNa  claims  against  decedent. 
The  deceased,  before  his  dtsath,  became  indebted  to  a  corporation 
for  shares  of  stock.  The  corporation  rented  real  estate  of  the 
decedent,  and  the  administrator  in  this  action  seeks  to  collect  rent 
accrued  since  decedent's  death.  Held  that  the  corporation  could 
not  offset  its  claim  for  stock,  but  that  it  must  pay  the  rent  iii  full, 
and  ffie  its  claim  for  the  stock,  and  accept  therefor  a  due  propor- 
tion of  the  funds  available  for  the  payment  of  the  class  of  claima 
to  which  it  belongs,  in  case  there  is  not  enough  to  pay  such  claims 
in  full.     (See  opinion  for  citations.)    Id, 

8.  Q^AiM  ON  BOOK  account:  EVIDENCE.  In  an  action  to  establish  a 
claim  on  book  account  against  the  estate  of  a  decedent,  plaintiff's 
books  were  properly  admitted  in  evidence,  as  well  as  his  own  testi- 
mony identifying  the  books  and  explaining  charges  by  showing  the 
dates  thereof  and  the  like.    KUboum  v,  Anderson,  501. 


4.     :  judgment:  presumption  as  to  correctness.*   Where  the 

account  in  such  action  contained  items  not  proper  to  be  estab- 
lished by  the  books,  and  others  not  properly  chargeable  to  the 
estate,  but  the  judgment  did  not  exceed  the  amount  of  the  items 
properly  proved  and  owing  by  the  estate,  this  court  will  presume 
that  the  improper  items  were  rejected  by  the  trial  court.    Id. 

6.  Claims  against:  statute  of  limitations:  equitable  considera- 
tions. Plaintiff,  a  resident  of  Massachusetts,  seeks  in  this  action 
to  recover  a  claim  against  an  estate  in  Iowa.  Her  claim  was  not 
filed  within  twelve  months  after  the  ^ving  of  notice  of  the  admin- 
istration, and  hence  is  barred  by  section  2421  of  the  Code,  "unless 
peculiar  circumstances  entitle  plaintiff  to  equitable  relief."  As 
entitling  plaintiff  to  such  relief,  she  alleges  that  she  did  not  know 
the  law,  but  was  informed  by  an  attorney  of  her  own  state,  soon 
after  the  death  of  decedent,  that  two  ;^ears  were  allowed  by  the 
laws  of  Iowa  for  filing  such  claims,  which  information  she  befieved 
and  relied  on;  that  she  was  not  at  that  time  able  to  employ  counsel 
to  prosecute  her  claim;  that  soon  after  the  appointment  of  the 
administratrix  she  gave  her  actual  notice  by  letter  of  her  claim; 
and  that  the  estate  was  solvent  and  unsettled.  Held  that  these 
facts  did  not  entitle  plaintiff  to  equitable  relief,  and  that  a 
demurrei  to  her  petition  was  properly  sustained.  Moaf  v.  Knight, 
506. 
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^     Denial  of  claim  fbbsumed.    See  Pleading,  4. 

ESTOPPEL. 

See  Attachment,  4;  Judgment,  4;  Pabtition,  8;  Subbtibs,  1;  Fobmeb 
Adjudication, 

EVIDENCE. 

1.  Books  of  account  :  intboduction  against  ownebs  by  agent 
making  entbies.  In  an  action  against  defendant  by  plaintiff,  who 
had  been  its  secretary  and  manager,  defendant's  books  of  original 
entry  were  admissible  against  it,  even  though  some  of  the  entries 
therein  were  made  by  plaintiff;  for  they  were  made  by  him  as 
defendant's  agent.    Cormac  v.  Western  White  Bronze  Co.,  82. 

^  Admissions  of  agent  to  bind  pbincepal.  The  statements  and 
admissions  of  an  agent  are  not  admissible  in  evidence  against  the 
principal,  unless  they  are  made  at  the  time  of  the  transaction  to 
which  they  relate,  and  such  transaction  is  within  the  scope  of  the 
agent's  employment.  Accordingly,  held  that  the  statements  of  one 
of  plaintiff 's  attorneys,  made  after  the  attachment  in  this  case  was 
sued  out,  were  not  admissible  as  against  plaintiff  to  show  malice  in 
suing  out  the  writ.    Empire  Mill  Co.  v.  Lovell,  100. 

3.  Ib^eleyant  but  habmless.  a  cause  will  not  be  reversed  for 
error  in  admitting  irrelevant  evidence,  when  it  appears  that  no 
possible  prejudice  could  result  therefrom  to  appellant.    Id. 

4.  Ebbob  without  pbejudice.  The  admission  of  irrelevant  evi- 
dence is  no  ground  for  reversal  where  it  appears  that  appellant 
was  not  prejudiced  thereby.  Seska  v,  Chicago,  M.  A  St.  P.  JRy. 
Co.,  187. 

^»  Admission:  ebbob  without  pbejudice.  There  is  no  prejudicial 
error  in  admitting  evidence  when  the  fact  which  it  tends  to  prove 
is  established  by  other  competent  and  uncontradicted  evidence. 
Bartlett  v.  Fireman^ a  Fund  Ins.  Co,,  156. 

6.  Ebbob  without  pbejudice.  The  admission  of  incompetent  evi- 
dence is  not  prejudicial  when  it  tends  onlv  to '  prove  a  point 
admitted,  nor  when  a  statement  proved  thereby  cotud  not  reason- 
ably be  regarded  by  the  jury  as  relating  to  the  point  in  issue.  (See 
opinion  for  illustrations.)    Key  v.  Des  Moines  Ins.  Co.,  174. 

7.  Ebbob  in  admitting:  cubed  by  chabge  of  coubt.  Error  in 
admitting  improper  evidence  is  cured  by  an  instruction  which 
withdraws  it  from  the  consideration  of  the  jury.  Shepard  v. 
Chicago,  R.  I.  A  P.  Ry.  Co.,  64. 

■8.  Not  belevant  to  issue.  Where  a  case  turns  upon  one  single 
question  of  fact,  evidence  not  relevant  thereto  is  properly  excluded. 
White  V.  Adams t  295. 

9.  Depositions  :  use  of  bt  agbeement.  Prior  to  the  first  trial  in  this 
case  the  parties  entered  into  a  written  agreement  that  the  deposition 
of  plaintiff,  already  taken,  might  be  used  in  evidence  on  the  trial  of 
the  cause.  But  plaintiff  was  present  and  testified  in  person  at  that 
trial.  At  the  second  trial,  however,  plaintiff  was  absent,  and  the 
court,  against  defendant's  objection,  admitted  the  deposition. 
Held  that  this  was  justified  by  the  agreement.  Nelson  t?.  Chicago, 
M.  A  St.  P.  Ry.  Co,,  405. 
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10.  DBFOsmoNS:  ebbob  of  notaby:  no  pbbjudioe.  Where  the 
question  to  witnesses  whose  depositions  were  taken  was,  *'In 
whose  care  was  the  car-load  sent,"  but  the  notary  inadvertently 
wrote  it  **  In  whose  car,**  and  the  answer  was  that  certain  persons 
ordered  the  car,  held  that  the  error  was  not  prejudicial,  since 
there  was  no  controversy  as  to  the  person  in  whose  care  the  car 
was  sent,  and  it  was  not  incompetent  to  inquire  who  ordered  the 
car.    Richmond  v,  Sundburg,  255. 

11.  Sale  :  evidencb  as  to  ownbbship  of  pbopebty.  In  an  action  for 
the  price  of  a  car-load  of  poultry  shipped  to  defendants,  where 
defendants  denied  plaintiff 's  i^wnership  of  the  poultry,  and  claimed 
that  they  had  bought  it  of  a  third  person,  the  testimony  of  one  of 
the  plaintiffs  as  to  a  purchase  of  part  of  the  poultry  from  such 
third  person,  and  as  to  such  person's  indebtedness,  was  competent 
and  material  as  showing  plaintiff  *8  title;  and  in  such  case  there 
was  no  error  in  admitting  the  bill  of  lading  and  the  live-stock  con- 
tract, as  they  tended  to  snow  to  and  by  whom  the  shipment  was 
made;  nor  was  there  any  error  in  admitting  the  testimony  of  one 
of  plaintiffs  as  to  who  ordered  the  car;  why  the  third  person  went 
with  the  car;  what  authority  he  had  to  settle  for  the  car;  that 
defendants  never  paid  him  for  the  poultry;  and  that  they  had 
made  no  remittance  to  plaintiffs  for  it.    Id. 

12.  Impeaohino  witnbsb  by  LETTBB8.  One  who  is  a  mere  witness  in 
a  case  cannot  be  impeached  by  letters  written  by  him.  but  which 
have  not  been  called  to  his  attention  when  on  the  stand,    td, 

13.  Lbttebs  fbou  thibd  pebsons.  Letters  and  telegrams  from  per- 
sons not  parties  to  the  action,  sent  to  defendants,  relating  to  tneiT 
former  business,  and  not  shown  to  have  been  known  to  tne  plain- 
tiffs, nor  to  have  any  connection  with  the  subject-matter  of  the 
action,  are  not  admissible  in  evidence.    Id. 

14.  Admissions  in  answeb.  A  paragraph  in  an  answer  which  is  an 
independent  and  distinct  admission  of  material  matters  in  the 
petition  is  admissible  in  evidence  for  plaintiff,  where  defendant 
mtroduces  the  rest  of  the  answer.    Farley  v.  O^MdUey^  581. 

15.  Secondaby:  foundation  fob:  notice  to  pboducb  papebs. 
Plaintiff  gave  defendant  timely  notice  to  produce  on  the  trial  the 
original  record  of  the  meeting  of  its  directors  on  a  given  date, 
including  the  record  of  a  certain  resolution  material  to  the  case, 
and  informing  defendant  that  if  the  original  record  was  not  pro- 
duced, parol  evidence  of  its  contents  would  be  introduced  at  the 
trial.  Ileid  that  this  was  sufficient  foundation,  upon  a  failure  to 
produce  the  cnri^nal,  to  justify  the  introduction  of  a  copy  of  the 
record  in  question,  which  a  witness,  a  former  officer  of  defendant, 
and  who  snowed  that  he  was  familiar  with  the  original  record  of 
the  resolution  named  in  the  notice,  testified  to  be  a  true  copy  of  it. 
(See  Qreenough  v,  ShddeUj  9  Iowa,  500.)  Qafford  v,  American 
Mortgage  db  Investment  Co.,  786. 

16.  Recobd  of  township  olebk:  obioinal  papebs  lost.  The 
appraisement  of  damages  caused  by  trespassing  animals,  made  by 
the  township  trustees  and  filed  with  tne  township  clerk,  having 
been  lost,  and  that  fact  shown,  held  that  the  record  of  the  original, 
made  by  the  clerk,  was  properly  admitted  as  evidence  for  defend- 
ant, though  the  clerk  testified  that  he  might  have  given  the  orig"- 
mal  to  a  former  attorney  of  defendant,  who  had  since  died, — there 
being  nothing  to  show  that  it  was  received  by  such  attorney  on 
behalf  of  defendant.    Lyons  v.  Van  Oorder,  600. 
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17.  Parol  to  AFPECfP  weitiko  :  bule  stated  and  applied.  Parol  evi- 
dence is  admissible  when  necessary  to  understand  or  apply  the 
language  of  a  written  contract,  but  not  when  it  is  sought  tnerebj 
to  establish  a  contract  at  variance  with  the  writing.  ( See  opinion 
for  citations.)  Accordingly,  where  a  written  assignment  read  as 
follows :  "I  *  *  *  do  hereby  sell,  assign  and  transfer  to 
•  *  *  all  my  right,, title  and  interest  and  claim  to  a  mechanic's 
lien,  as  set  forth  and  claimed  by  me  in  the  above-entitled  suit,*' 
and  a  collateral  contract  read :  **  It  is  understood  that  the  assign- 
ment does  not  include  [certain]  subsidy  notes,"  held  that  parol  evi- 
dence might  have  been  admitted  (if  necessary)  to  show  the  relation 
of  the  subsidv  notes  to  the  claim  for  a  mechanic's  lien, — as  that 
they  were  held  as  collateral  security  for  a  part  of  it, — but  was  not 
admissible  to  show  that  the  notes  werea  psirt  of  the  claim  assigned, 
and  that  they  were  excepted  from  the  assignment, — which  was 
absolute,  and  of  the  whole  claim.     Bigelow  v.  Wilson,  608. 

18.  Oral  contract  with  one  deceased.  One  who  is  in  the  possession 
of  real  estate  and  claims  to  own  it  under  an  oral  contract  with  a 
former  owner,  since  deceased,  may  testify  to  the  oral  contract 
under  which  he  claims,  as  against  one  who  is  seeking  to  subject  it 
to  the  satisfaction  of  a  judgment  against  an  heir  of  the  decedent. 
The  judgment  creditor  in  such  a  case  is  not  one  of  the  persons 
against  whom  section  8689  of  the  Code  forbids  such  testmiony., 
Drake  v.  Painter,  731. 

19.  Evidence  omitted  by  ovEBSiaHT :  presumption  in  favor  of  trial 
COURT.  Where  plaintiff,  after  resting  his.  case,  asked  leave  to 
introduce  further  evidence  on  the  ground  of  oversight,  and  he  was 
allowed  to  introduce  it,  this  court  will  presume,  in  the  absence  of 
proof  to  the  contrary,  that  the  court  found  it  to  be  a  case  of  over- 
sight or  inadvertence,  and  so  admitted  the  evidence  under  the 
statute  authorizing  its  admission  in  such  a  case.  Eandolf  v.  Toum 
of  Bloomfield,  60. 

20.  Balance  :  corroboration.  The  testimony  of  the  parties  hereto, 
as  to  the  conditions  of  the  contract  between  them,  being  substan- 
tially^ in  equilibrio,  their  subsequent  conduct  in  reference  to  the 
subject-matter  of  it  is  considered,  and  found  to  corroborate  the 
theory  of  defendants.    Flower  v.  CruiksJiank,  110. 

21.  Title  to  hay  made  on  leased  land.  In  an  action  to  recover  for 
the  burning  of  hay  made  on  leased  land,  plaintiff's  title  to  the  hay 
is  shown,  prima  fade,  when  he  has  shown  that  he  leased  the  land 
and  made  the  hay,  and  was  in  possession  of  it  at  the  time  it  was 
destroyed.  He  is  not  required,  in  the  absence  of  an  adverse  claim 
to  the  hay,  to  prove  the  title  of  his  landlord.  Johnson  v.  Chicago 
&  N.  W.  Ry,  Co.t  666. 

22.  Evidence  :  cross-examination.  Evidence  elicited  in  cross-exam- 
ination, and  which  is  in  no  manner  and  to  no  extent  connected 
with  the  evidence  given  by  the  witness  upon  his  examination  in 
chief,  is  properly  stricken  out.  (See  opinion  for  instance.)  McCor- 
mick  Harv.  Mach,  Co.  v,  Jacobson,  682. 

23.  Declarations.    See  Master  and  Servant,  2. 

24.  Res  gest^.    See  Master  and  Servant,  2. 

25.  Of  contributory  neougence.  See  Master  and  Servant,  8;  Rail- 
roads, 28,  81. 

26.  Burden  of  proof.  See  Mortgages,  4;  Pleading,  2,  11;  Promissory 
Notes,  1,  2;  Tax  Sale  and  Deed,  6. 
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27.  Parol  to  vaby  WRrrma.    See  Schools  and  Sohool  Districts,  1. 

28.  Of  AaBBEMENTS  OF  OOXTNSBL.    See  Practice  in  Supreme  Courts  81. 

29.  To  PBOVE  BTREBT  TO  BB  HIGHWAY.    See  Cities  and  Towns,  1. 

80.  Of  8X7PBBFLUOUS  AVEBHSNTS.    See  Banks  and  Banking,  1. 

81.  Books  of  account.    See  Estates  of  Decadents,  8. 

82.  To  PROVE  FRAUD.    See  Fraud,  4. 

88.  To  REFORM  OR  RESCIND  CONTRACT.  See  Deeds,  2,  8,  6;  Vendor  and 
Vendee,  5. 

For  evidsnob  on  particular  subjects,  see  appropriate  titles. 

EXCEPTIONa 
See  Bills  of  Exceptions,  1,  2 ;  Justices  and  Their  Coxtrts,  !• 

EXECUTION. 

1.  Examination  of  debtor:  arrest  upon  order  of  referee.  A 
referee  appointed  by  the  court  to  examine  a  judgment  debtor  for 
the  discovery  of  property  in  a  proceeding  auxiliary  to  execution, 
under  section  8185  of  the  Code,  may  issue  an  order  for  the  appc^Eur- 
ance  of  the  debtor  (sec.  3146) ,  and  may  afterwards,  under  section 
8148,  issue  a  warrant  for  the  arrest  of  the  debtor,  upon  the  pre- 
scribed proofs  being  made.    Marriage  v.  Woodruff,  291. 

2.     :  imprisonment  for  contempt  :  constttutionalitt.  Chapter 

8  of  title  18  of  the  Code,  providing  proceedings  auxiliary  to  execu- 
tion, for  the  purpose  of  discovering  the  property  of  the  execution 
defendant,  is  not  repugnant  to  the  constitution,  in  that  it  provides 
for  the  imprisonment  for  contempt  of  persons  disobeying  the  order 
of  the  court,  judge  or  referee  therein,  without  trial  by  jury. 
(Mkenberry  v.  Edwards,  C7  Iowa,  (J19,  followed,)    Id. 

8.  Conversion  of  propbrttby  sheriff:  pleadinq:  instructions: 
damages.  In  an  action  against  a  sheriff  for  the  value  of  goods 
wrongfully  taken  on  execution,  though  the  petition  only  alleged  a 
wrongful  taking,  instructions  which  implied  a  conversion  of  the 
goods  were  without  prejudice  to  defendants,  where  their  answer 
showed,  and  it  was  conceded,  that  the  goods  were  taken  and  sold,*- 
the  damages  in  any  case  being  the  value  of  the  goods,  with  interest. 
Rusiell  V.  Huiskamp,  727. 

4.  Restxtuhon  OF  PROPERTY  TAKEN  UNDER.  See  Homesteads,  5;  Judg- 
ments, 6. 

5.  Levy:  actual  notice  of  defectivb  mortgaqb.  See  Chattel 
Mortgages,  2. 

EXEMPTIONS. 
See  Homesteads. 

FALSE  PRETENSES. 
As  GROUND  FOR  ATTACHMENT.    See  Attachment,  10. 

FALSE  REPRESENTATIONS. 
See  Insurance,  6-8;  Vendor  and  Vendee,  8. 
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BINES. 
1.     Remission  of.    See  Criminal  Law,  23,  28. 

2.      In  JUSTICB'S    00X7BTB  :    HOW  MADB  LIENS    ON   REAL  ESTATE.     See 

Intoxioating  Liquors,  2. 

FORCIBLE  ENTRY  AND  DETAINER. 

1.  Tbial  of  title:  what  is  not.  In  an  action  of  forcible 
detainer,  where  defendant  had  taken  possession  under  a  lease  which 
had  expired,. he  set  up  as  a  defense  that  he  continued  to  hold  pos- 
session under  a  written  contract  with  plaintiff  for  the  piirchase  of 
the  land,  with  the  terms  of  which  he  had  complied  on  his  part.  Held 
that  this  was  a  concession  that  the  title  was  in  plaintiff,  and  did 
not  raise  an  issue  as  to  the  title,  but  only  as  to  the  right  of  posses- 
sion, and  was  not  therefore  forbidden  by  section  8620  ox  Code. 
(Compare  Oleaon  v,  Hendrickaonj  12  Iowa,  222,  and  Jordan v* 
Walker,  62  Iowa,  647.)    HaU  v,  Jackson,  201. 

8.  NOTIOE  TO  QUIT  :  WHEN  GIVEN.  In  Order  to  maintain  an  action  of 
forcible  entry  and  detainer  against  a  tenant  holdinii:  over  after  the 
termination  of  his  lease,  the  three  days'  notice  to  quit,  required  by 
section  8614  of  the  Code,  need  not  be  given  after  the  termination  of 
the  lease.  All  that  is  re<]^uired  is  that  it  be  given  three  days  before 
the  suit  is  begun.  In  this  case  it  was  given  one  month  prior  to  the 
expiration  of  the  term,  and  the  suit  was  brought  the  day  after  the 
term  expired,  and  it  was  held  sufficient.  McLain  v.  Calkins,  468. 

8.  Notice  necessary  to  action.  An  action  of  forcible  entry  and 
and  detainer  may  be  maintained  against  a  tenant  holding  over 
after  the  termination  of  his  lease,  though  the  notice  to  quit, 
required  by  section  8614  of  the  Code,  is  given  before  the  lease  has 
expired,   brain  v.  Jacks,  629. 

FORECLOSURE. 
See  Mechanio*s  Liens,  1;  Mortoages,  S-11« 

FORMER  ADJUDICATION. 

1.  Dismissal  for  want  of  jurisdiction.  Decrees  and  judgments 
estop  the  parties  thereto  only  when  based  on  the  merits  of  the  case. 
Consequently,  though  there  has  been  a  decree  against  the  plaintiff 
on  the  mentis  in  an  equity  case  in  the  district  court,  but  upon 
appeal  to  this  court  the  petition  is  dismissed  on  the  ground  that 
equity  has  no  jurisdiction,  the  dismissal  will  be  without  prejudice 
to  plaintiff's  right  to  recover  on  the  same  cause  in  an  action  at 
law.    Keokuk  dt  N.  W.  Ry,  Co.  v.  DonneU,  221. 

2.  No  BAB  to  froceedinos  UNDER  CURATIVE  ACfT.  An  adjudication 
that  the  assessment  and  levy  of  a  special  tax  by  a  board  of  super- 
visors was  void  for  want  of  jurisdiction,  is  no  bar  to  proceedings 
to  assess  and  levv  a  tax  for  the  same  purpose  under  the  provisions 
of  an  act  of  the  legislature,  framed  with  reference  to  such  adjudi- 
cation, and  designed  to  validate  the  prior  proceedings  of  the  board 
in  ordering  the  work  for  which  the  tax  was  designed  to  pay. 
Richman  v.  Supervisors  of  Muscatine  County,  618. 

See  Attachment,  5;  Judgment,  2,  9;  PARTinoN»  1-4;  Tax  Sale  and 
Debd«8. 
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FRAUD. 

1.  In  coNVBYiNa  chattels:  evidence.  Intervenor  (a  bank)  claimed 
to  own  certain  chattels  attached  by  plaintitf  as  the  property  of 
defendant,  alleging  that  defendant  had  conveyed  the  chattels  to  it 
in  payment  of  his  debt  to  it.  Held  that  it  was  proper  for  plaintiff 
to  demand  a  full  disclosure  of  all  the  transactions  between  defend- 
ant and  intervenor,  in  order  that  it  might  be  determined  whether 
there  was  an  actual  payment  of  intervener's  claim,  and  the  pur- 
pose with  which  it  was  paid;  and  that  answers  of  intervener's 
president,  which  tended  to  throw  some  light  on  these  matters,  were 
properly  admitted.    Deere  v.  Wolf,  115. 

2.  The  same.  In  such  case  it  was  proper  to  determine  just  what 
interest  the  bank  had  in  the  property,  and  to  that  end  evidence  of 
statements  made  by  the  president  of  the  bank,  after  the  alleged 
transfer  of  the  property  to  it,  to  the  effect  that  the  property  waa 
held  as  security,  was  properly  admitted. .  Id, 

8.  The  same.  In  such  case  it  was  proper  to  show  that  the  president 
of  the  bank  had  advised  a  creditor  of  defendant  to  garnish  the 
bank,  as  this  tended  to  show  that  the  bank  did  not  purchase  the 
property.    Id, 

4.  The  same.  In  such  case  it  wbts  also  proper  to  admit  evidence 
tending  to  show  the  amount  realized  from  tne  sale  of  the  property, 
as  tending  to  show  its  value,  which  might  have  some  bearing  oa 
the  good  faith  of  the  transaction.    Id, 

5.  Degree  of  proof:  instruction.  Fraud  is  established  by  the 
proof  of  circumstances  which  lead  naturally  and  fairly  to  the 
conclusion  of  fraud ;  and  a  clause  in  an  instruction  in  this  case, 
which,  in  effect,  told  the  jur^  that  the  proof  must  be  such  as  to 
make  the  inference  of  fraud  irresistible,  was  error,  and  it  was  not 
cured  by  the  other  language  of  the  instruction.  (Ck>mpare 
MeCreary  V,  iShinner,  75  Iowa,  411;  Turner  «,  Younker,  76  Iowa, 
258.)    Bu88ell  v,  Huiakamp,  727. 

6.  Concealment  of  facts.    See  Mortgages,  3. 

7.  In  obtaining  tax  title.    See  Tax  Sale  and  Deed,  1. 

8.  In  PX7RCHASING  LAND  FOB  STREET.    See  Cities  and  Towns,  8-0. 

See  Chattel  Mortgages,  6;  Corporations,  2;  Deeds,  8;  Fraudulent 
Conveyance;  Specifio  Performance,  1. 

FRAUDULENT  CONVEYANCE. 

1.  Innocent  grantees.  If  the  vendor  of  the  property  in  this  case  be 
conceded  to  have  transferred  it  with  a  fraudulent  mtent.  held  that 
the  evidence  fails  to  show  any  participation  in,  or  knowledge  of, 
that  intont  on  the  part  of  the  vendee,  and  that  its  title  cannot 
be  set  aside  on  that  ground.  Burtia  v,  Humboldt  County  Bank, 
108. 

2.  Husband  to  wife:  consideration:  evidencb.  A  husband  may 
discharge  a  bona-fide  indebtedness  to  his  wife  by  a  conveyance  of 
property  to  her,  and  neither  prior  nor  subsequent  creditors  can 
question  the  transaction.  {Jones  v.  Brandt ^  59  Iowa.  882.)  But 
such  a  transaction  cannot  be  sustained  without  satisfactory  evi- 
dence that  actual  contractual  relations  existed  between  the  husband 
and  wife  with  reference  to  her  separate  money  or  property,  and 
the  evidence  on  that  point  in  this  case  is  indefinite,  confused  and 
contradictory;  and,  upon  consideration  of  the  whole  case,  held  that 
the  property  remained  in  equity  in  the  husband,  and  was  subject 
to  his  debts*    Romans  v,  Madaux,  203. 
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8.  Void  as  to  bubsequbnt  crbditors.  A  conveyance  not  made  in 
good  faith  and  for  a  good  consideration  is  voidable  as  to  subsequent 
as  well  as  to  existing  creditors.    (See  cases  cited  in  opinion.)    Id, 

4.  Prefebbnce  of  Creditobs:  badge  of  FRAUD:  ETiDENCE.  Debtors 
have  the  right  to  prefer  creditors,  and  to  secure  them,  and  the 
fact  that  they  are  relatives  makes  no  difference;  but  when  a  credi- 
tor, a  relative  of  the  debtor,  seeking  security,  lends  his  aid  so  far 
as  to  become  trustee  for  other  creditors  who  are  also  relatives,  but 
who  are  not  expecting  such  favors,  and  are  ignorant  of  the  trans- 
action, and  the  transaction  is  attended  with  other  suspicious 
circumstances,  it  requires  verv  satisfactory  explanation,  or  it 
stands  as  a  badge  of  unfair  dealing.  And,  in  consideration  of  the 
evidence  in  this  case  (see  opinion) ,  held  that  it  justified  the  finding 
of  the  district  court  tnat  tne  chattel  mortgage  in  question,  made 
by  the  debtors  to  their  father-in-law  to  seciure  him  and  other  rela- 
tives, to  the  exclusion  of  other  and  more  distant  creditors,  was 
fraudulent,  because  its  purpose  was,  in  part  at  least,  to  delay  and 
defeat  other  creditors.     Wise  v.  Wild,  586. 

5.  Voluntary  in  part:  jliability  to  creditors  of  grantor. 
Where  the  consideration  of  a  conveyance  made  by  a  debtor  was 
sixteen  hundred  doUars,  and  one  thousand  dollars  only  was  paid, 
and  in  an  action  to  charge  the  land  with  the  debts  of  the  grantor, 
it  was  claimed  that  he  owed  the  grantee  six  hundred  doUars,  but 
it  appeared  that  such  debt,  if  it  ever  existed,  was  barred  by  the 
statute  of  limitations,  and  had  been  ignored  by  the  parties  in 
business  transactions  long  before  the  conveyance  in  question,  held 
that  as  to  the  six  hundred  dollars  the  conveyance  should  be  con- 
sidered voluntary,  and  constructively  fraudulent,  and  that  the 
land  to  that  extent  should  be  subjected  to  the  grantor's  debts, 
though  the  grantee  was  not  a  party  to  any  actual  fraud  in  attempt- 
ing to  delay  or  hinder  the  creditors  of  the  grantor.  Oaar  v. 
Hart,  597. 

6.  Excused  by  imbecility:  recovery.  Plaintiff's  intestate  executed 
to  defendant  a  promissory  note  without  consideration,  and  secured 
by  a  chattel  mortgage  on  his  property,  for  the  purpose  of  defraud- 
ing his  creditors,  out  the  evidence  shows  (Granger,  J.,  not  con- 
curring)  that  he  was  of  such  weak  mind  and  so  unduly  influenced 
by  defendant  that  he  was  not  chargeable  in  law  with  the  ordinary 
consequences  of  such  fraud.  Defendant  assigned  the  papers  to 
M.,  to  whom  the  maker  paid  the  note  in  part,  and  he  with  the 
defendant  and  two  others  as  sureties  made  a  new  note  to  M.  for 
the  balance.  This  note  was  put  in  judgment,  and  defendant  and 
the  two  other  sureties  paid  the  judgment,  each  paying  one-third. 
Plaintiff's  intestate  paid  to  each  of  the  other  two  sureties  the 
amount  paid  by  him,  and  took  from  them  an  assignment  of  any 
claim  the^  might  have  on  account  of  such  payment.  Held  that 
the  plaintiff  was  entitled  to  recover  such  amounts  of  defendant. 
Wiley  V.  Carter,  751. 

7.  Husband  to  wife:  consideration:  wife's  knowledge.  A  wife 
had  conveyed  land  to  her  husband  under  a  parol  agreement,  as 
they  testified,  that  he  would,  at  any  time  when  requested  by  her, 
deed  back  the  property  or  any  other  property  they  might  have. 
Afterwards,  and,  as  they  testified,  in  consideration  of  tbi^  agree- 
ment, he  conveyed  to  her  the  property  which,  in  this  ac'^^ion,  a 
creditor  of  the  husband  seeks  to  subject  to  the  payment  of  his 
debt.  The  debt  had  been  contracted  prior  to  the  conveyance,  and 
it  was  for  money  collected  and  misappropriated  by  him  without 

Elaintiff 's  knowledge.  The  evidence  (see  opinion)  shows  that  the 
usband's  purpose  in  making  the  conveyance  was  to  delay  and 
defeat  his  creditors,  and  that  the  wife  had  knowledge  of  that 
purpose.  Held  that  she  could  not  hold  the  property  as  against 
plaintiff's  claim.     Wasson  v.  Millsajp,  7(52. 
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6.     Notice  of  by  bboobdino  deed.    See  Statute  of  LimitatioiiB,  2,  8. 

See  FBAtTD,  1-4. 

GARNISHMENT. 
See  AssiGNUENT  FOB  Benefit  of  Cbeditobs,  1;  Sales,  4 

GIFTS. 

1.  Executed  :  what  is  not  :  endorsement  on  note.  A  father  held 
his  son*8  note  and  a  mortgage  on  his  land  as  security.  At  one  time 
he  made  an  endorsement  on  the  note  as  of  a  sum  paid  thereon,  but 
there  was  no  payment,  and  the  intention  of  the  father  was  to  make 
him  a  gift  of  the  amount.  The  endorsement  and  the  father's  inten- 
tion were  not  made  known  to  the  son,  but  afterwards  the  father 
bought  the  mortgaged  land  of  the  son,  applying  the  full  amount  of 
the  note  in  part  payment.  He  still  retamed  the  note  and  mort- 
gage as  a  lien  against  the  land,  and  afterwards  assigned  them  to 
plaintiff,  having  first  erased  the  endorsement.  Held,  as  against 
junior  lien-holders,  in  an  action  to  foreclose  the  mortgage,  that 
there  was  no  executed  gift  to  the  son,  and  that  plaintiff  was  enti- 
tled to  judgment  for  the  full  amount  of  the  note.  Oray  v.  Nelson^ 
68. 

2.  Gift  inter  tivos  :  what  is  not.    See  Trusts,  8. 

GRAND  JURORS. 

Qualification:  number  necessary  to  indiot.  See  Criminal  Law» 
1-3. 

GUARANTY. 

1.      Of  notes  SIGNED  WITH  fictitious  NAMES:    REASONABLE  DnJGENOB 

AS  DEFENSE.  The  agents  of  the  plaintiff  for  the  sale  of  their  goods, 
by  the  contract  of  agency,  guaranteed  all  notes  taken  for  goods  to 
be  good  when  taken.  They  took  the  notes  in  suit,  signed  with 
fictitious  names,  and  the  persons  who  so  signed  them  were  insol- 
vent at  the  time.  Held  that  reasonable  diligence  on  the  part  of 
the  agents  in  taking  the  notes,  while  it  might  relieve  them  from 
responsibility  on  account  of  the  deception  practiced  by  the  miJcers 
in  signing  fictitious  names,  would  not  discharge  them  from  liabUity 
on  their  guaranty,  and  that  an  instruction  which  in  effect  held 
that  it  would  was  erroneous.  Springfield  Engine^  etc,,  (Jo,  n.  Van 
Brunt,  82. 

2.  Discharge  bt  settlement  :  iNSTRUonoN.  In  such  case,  the  agents 
pleaded  a  settlement  as  discharging  them  from  liability  on  their 
guaranty,  but  plaintiff  replied  that  if  there  was  a  settlement  as  to 
the  notes  in  question  it  was  made  in  ignorance  of  the  facts  con- 
cerning the  notes,  and  in  the  belief,  founded  upon  the  representa- 
tions of  the  agects,  that  the  names  subscribed  to  the  notes  were 
genuine,  and  that  the  makers  were  solvent;  and  there  was  evi- 
ence  tending  to  support  the  reply.  Held  that  if  the  reply,  was 
true  it  constituted  a  good  defense  to  the  settlement,  and  that  an 
instruction  to  the  jury,  that  if  they  found  there  was  a  settlement 
they  should  find  for  defendant,  was  erroneous.    Jd. 

GUARDIANS. 

1.  Assignment  of  note  after  ward's  majority.  An  assignment  by 
a  guardian,  executed  after  his  ward's  majority,  of  a  note  made  to 
the  guardian  for  money  due  the  ward,  is  valid,  in  an  action  by  the 
assignee  to  collect  the  note,  in  the  absence  of  any  objection  by  the 
ward.    Hippee  v.  Pond,  235. 
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8.  Frattbuuent  deed  by.    See  Statute  of  Liimtatioiis,  8. 

HIGHWAYS. 

1.      KON-USEB  AND  ADVBBSB  possession:    STATUTE  OF  LIMITATIONS.     In 

18(54  a  highway  was  establifihed  through  land  now  owned  by 
defendant.  It  was  never  opened,  and  what  travel  there  was  that 
way  was  over  the  adjacent  land.  Defendant  and  those  under  whom 
she  claims  have  had  actual,  open,  notorious  and  adverse  possession 
for  more  than  ten  ^ears.  Held  that  the  right  of  the  public  to  the 
bighwav  was  extinguished,  and  that  defendant  had  a  right  to 
extend  her  fences  so  as  to  hinder  travel  aioug  the  line  of  said  road 
and  across  her  adjacent  lands.  {Davies  v,  Muebner,  46  Iowa,  674, 
distinguiahed,)    Orrv.  O'Brien,  263. 

9.  Establishment:  appeal  :  notice:  jubisdiction.  The  provision  of 
section  969  of  the  Code,  providing  that  if  a  highway  is  established 
on  condition  that  the  petitioners  therefor  pay  tne  damages  allowed, 
notice  of  appeal  by  one  claiming  damages  must  be  served  on  the 
four  persons  first  named  in  the  petition  for  the  highway,  if  there 
are  so  many  who  reside  in  the  county,  is  mandatory,  and  witiiout 
such  service  the  district  court  has  no  jurisdiction  to  entertain  the 
appeal.  It  is  immaterial  whether  or  not  such  persons  are  interested 
in  the  appeal    Finke  v.  Zeigelmiller,  261. 

HOMESTEADS. 

1.  Abandonment  :  byidence.  What  other  persons  may  have  said  as 
to  the  intention  of  the  owner  of  a  homestead  to  return  to  it,  and 
what  one  who  purchases  it  at  execution  sale  believes  about  it 
when  he  purchases,  cannot  be  admitted  in  evidence  against  the 
owner  to  prove  an  abandonment.    Jones  v,  Blumenstein,  861. 

8.  Abandonment  :  what  is  not.  The  absence  of  a  widow  from  her 
homestead  for  eight  months  to  live  with  and  visit  her  daughter, 
and  care  for  her  during  confinement, — ^the  properly  in  the  mean- 
time being  rented,  but  the  owner*s  furniture  oelng  left  therein, 
except  such  articles  as  she  desired  to  take  with  her  for  use, — does 
not  constitute  an  abandonment,  in  the  absence  of  any  evidence  ot 
her  intention  not  to  return.    ( See  cases  cited  in  opinion.)    Id. 

8.  Ceasing  to  be  head  of  family  :  what  is  not.  A  widow  occupy- 
ing a  homestead  does  not  cease  to  be  the  head  of  the  family,  and 
therefore  lose  her  right  to  the  homestead,  b^r  the  fact  that  her 
married  daughter  and  her  husband  are  taken  into  the  house  and 
reside  with  her.    Id, 

4.  Purchase  at  sheriff's  sale  :  caveat  emptor  :  estoppel.  One 
who  purchases  a  homestead  during  the  owner's  absence,  knowing 
that  it  has  long  been  the  homestead,  and  that  the  owner  has  left  a 
part  of  her  furniture  in  the  house,  cannot  claim  that  he  was  so 
misled  by  her  absence  as  that  she  should  be  estopped  from  assert- 
ing her  homestead  right.  The  doctrine  of  caveat  emptor  applies  to 
such  a  purchase.    (See  opinion  for  citations.)    Id. 

6.  Execution  bale  vacated  :  purchaser's  right  as  against  execu- 
tion CREDITORS.  Where  a  homestead  was  sold  in  satisfaction  of 
judgments  which  were  not  liens  on  it,  and  the  sale  was  vacated, 
the  purchaser  was  not  entitled  to  have  assigned  to  him  the  judg- 
ments which  were  paid  with  the  purchase  money,  but  he  was 
entitled  to  have  the  money  refunded  to  him,  with  interest,  by  the 
judgment  creditors  who  received  it.    (See  Code,  seo.  8090.)    Id. 
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6.  Alienation:  oral  oontract  consummated  by  abandonioent. 
Plaintiff,  a  married  woman,  after  having  furnished  her  mother's 
house,  under  an  oral  contract  with  her  mother  and  her  mother's 
husband,  took  possession  of  it  with  her  family,  and  thereafter 
supported  her  mother  and  her  mother's  husband  therein,  in 
coDsideration  of  the  property  becoming  hers  at  her  mother's  death. 
It  had  been  the  mother's  homestead.  Held  that  when  plaintiff 
took  possession  it  became  her  homestead, — the  mother  and  her 
husband  abandoning  it  in  consummation  of  the  contract, — ^and 
that  the  performance  by  plaintiff  of  her  oral  contract  gave  to  her 
the  right  and  equity  to  the  property,  nQtwithstanding  section  1090 
of  the  Code,  requiring  the  husband  and  wife  to  concur  in  and  sign 
the  same  Joint  instrument  in  order  to  conyey  their  homesteaa. 
Drtike  v.  Painter,  781. 

HUSBAND  AND  WIFE. 

Pregnancy  of  wife  when  married  :  husband's  dischabgb  fboh 
LIABILITY.    See  Promissory  Notes,  2. 

See  DiYOBCE,  1;  Fraxtdulent  Conyeyanob,  3,  7. 

IMPRISONMENT. 
Fob  contempt  of  court.    See  Executions,  2. 

INDICTMENT. 

1.  Validity  of.    See  Criminal  Law,  2,  8. 

2.  Requisites  of.    See  Criminal  Law,  10, 11. 

INJUNCTION. 

1.  Of  ad  quod  damnum  proceeding  :  adequate  remedy  at  law. 
Defendants  began  an  ad  quod  damnum  proceeding  against  plaintiff 
to  recover  the  yalue  of  certain  land  occupied  in  the  construction 
of  plaintiff 's  road.  Plaintiff  in  this  action  sought  to  enjoin  defend- 
ants from  prosecuting  that  action  on  the  grounds  that  defendants 
had  conveyed  the  right  of  way  to  another  company,  and  that 
plaintiff  had  become  possessed  of  that  company's  right  through 
the  foreclosure  of  a  mechanic's  lien ;  that  plaintiff  had  paid  defend- 
ants for  the  right  of  way ;  that  defendants'  right  to  sue  for  the 
value  of  the  land  was  barred  by  the  statute  of  limitations:  and  that 
they  were  estopped  by  the  judgment  in  the  mechanic's  lien  case, 
and  by  their  own  acts,  from  prosecuting  that  suit.  Held  that  all 
questions  raised  by  these  issues,  as  well  as  the  question  whether  the 
right  of  way  had  been  lost  by  abandonment,  could  be  raised  and 
tried  in  the  ad  quod  dammim  proceeding,  which  is  an  adequate 
remedy  at  law,  and  that,  therefore,  eouity  had  no  jurisdiction  to 
grant  the  injunction.     Keokuk  db  N,  Tv.  Ry.  Co,  v.  Donnell,  221. 

2.  Attorney's  fees  for  defending  :  recovery  in  achon  on  bond. 
Expenses  necessarily  incurred  for  attorney's  fees  in  defending 
against  an  injunction  wrongfully  sued  out  may  be  recovered  in  an 
action  on  the  injunction  bond,  but  such  damage  does  not  include 
expenses  in  defending  against  other  features  m  the  case  in  which 
the  injunction  was  issued.  And  although,  as  in  this  case,  the 
prayer  is  for  an  injunction,  *'and  such  other  and  further  relief  as 
petitioner  is  entitled  to,"  yet,  if  the  alleviations  of  the  petition  do 
not  entitle  the  plaintiff  to  any  other  relief  than  injunction,  and  the 
injunction  is  dissolved  on  final  hearing,  the  injunction  defendant 
may  recover  his  attorney's  fees  in  an  action  on  an  injunction  bond. 
^Compare  Langworthy  v.  McKelvey,  25  Iowa,  49,  and  Carroll 
County  V,  Railroad  Land  Co,,  53  Iowa,  685.  Thomas  v,  McDanddy 
299. 
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8.  Decree  kot  wasrantbd  by  fleadinqs  and  byidbnce:  waters  : 
APPEAL.  PlaintiffB  in  this  action  sought  to  enjoin  defendant  from 
damming  and  polluting  the  water  of  a  stream.  The  real  grounds 
of  their  action  were  that  defendant  had  no  right  to  dam  the 
stream,  and  that  he  had  no  right  to  permit  hogs  to  have  free  access 
to  it.  The  court  rendered  a  decree  enjoining  the  defendant  *'from 
so  damming  or  obstructing  the  natural  flow  of  the  water  in  the 
creek  as  that  the  same  shall  become  stagnant  and  foul  in  any  man- 
ner, so  that  the  water  shall  be  unwholesome  for  plaintiffs*  stock." 
Held— 

(1)  That  this  was  an  adjudication  in  defendant's  favor  that  he 
had  a  right  to  dam  the  stream,  and  must  be  taken  as  the  law 
of  the  case  as  against  plaintiffs,  since  they  do  not  appeal. 

(2)  That  since  defendant  had  the  right  to  dam  the  stream,  and 
plaintiff  did  not  complain  of  an  abuse  of  that  right  resulting 
in  the  pollution  of  the  water,  but  attributed  the  pollution  to 
the  fact  that  hogs  were  permitted  to  have  access  to  it,  and 
the  evidence  followed  that  theory,  the  decree  restricting  the 
right  to  dam  was  not  warranted  either  by  the  pleadings  or 
the  evidence.    Spence  v,  McDonough,  460, 

4.  In  aid  of  quo  warranto.  In  a  civil  action  in  the  nature  of  quo 
warranto  to  test  official  rights,  brought  by  the  county  attorney  in 
the  name  of  the  state,  a  preliminary  injunction  should  not  be 
issued  restraining  the  defendants  from  performing  the  functions 
of  their  office.    State  v.  Simpkina^  676. 

5.  To  prevent  unlawful  expenditure  of  public  money.  See  Coun- 
ties, 2. 

6.  Of  saloon  nuisances.    See  Intoxicating  Liquors,  6-11. 

INNOCENT  PURCHASER. 

See  Fraudulent  Conveyance,  1;  Specific  Performance,  1;  Vendor 

AND  Vendee,  10. 

INSTRUCTIONS. 

1.  Stating  issues.  Where  the  third  division  of  the  answer  was  sub- 
stantially embraced  in  the  second,  it  was  not  necessary  to  extend 
the  statement  of  the  issues  beyond  the  second  division.  Richmond 
V,  Sundburg^  255. 

2.  Referring  to  pleadings.  The  court  directed  the  jury  to  find  for 
plaintiffs  unless  they  found  that  the  signature  of  the  defendant 
was  obtained  by  fraud  "  as  alleged  in  the  answer."  Held  that  this 
reference  to  the  answer  was  not  error,  because  the  substance  of 
the  answer  had  been  stated  in  a  previous  instruction,  to  which 
the  jury  was  referred  by  the  language  used.  Prohert  v.  Anderson, 
60. 

8.  Evidence  to  warrant.  Action  on  a  note  alleged  to  have  been 
given  to  plaintiff  to  induce  him  to  live  with  his  wife,  notwith- 
standing the  fact  that  she  was,  without  his  knowledge,  pregnant 
by  another  man  at  the  time  of  marriage.  The  court  instructed 
the  jury  as  to  their  duty  in  case  they  found  that  the  note  was 
given  by  defendant  **  by  reason  of  the  woman  having  been  brought 
up  in  his  family."  It  was  objected  that  there  was  no  evidence 
warranting  the  instruction;  but  held  that,  while  there  was  no 
direct  evidence  that  the  note  was  given  for  that  reason,  there  was 
evidence  (see  opinion)  from  which  the  jury  might  reasonably  infer 
that  such  reason  was  not  without  weight  m  inducing  defendant  to 
make  the  note,  and  that  therefore  the  instruction  was  not  erro- 
neous on  the  ground  urged.    Brannum  v,  O'Connor,  632. 
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i.  Not  warranted  by  pleadinos:  no  prejudice.  In  an  action 
upon  two  promissory  notes,  the  defendant  pleaded  that  they  were 
not  yet  due,  on  the  alleged  ground  that  he  had,  for  a  valuable  con- 
sideration, made  an  agreement  with  plaintiff 's  agent  for  an  exten- 
sion of  time  of  payment,  and  that  the  agent  in  making  said 
agreement  acted  with  the  full  knowledge  and  consent  of  plaintiff. 
There  was  no  plea  of  subsequent  ratification,  but  there  was  some 
evidence  tending  to  show  a  ratification.  Held  that  it  was  error  to 
submit  the  Question  of  ratification  to  the  jury,  but  that  it  was  an 
error  favorable  to  defendant, — since  it  gave  him  the  benefit  of  the 
evidence  on  that  point, — and  was  no  ground  of  reversal  on  his 
appeal.    Miller  v.  Moot,  545. 

6.  No  EVIDENCE  :  IMMATERIAL  QUESTION.  The  court  properly  refused 
in  this  case  to  allow  the  jury  to  pass  on  the  question  of  agency, 
because  there  was  no  evidence  tending  to  establish  the  alleged 
agency,  and  under  the  evidence  the  question  was  immateriaL 
Cedar  Bapida,  L  F.  <&  N.  W,  Ry.  Co.  v.  Cowan,  585. 

6.  Error  without  prejudice.  Plaintiff  in  his  reply  pleaded  an 
estoppel,  but  the  evidence  did  not  tend  to  support  it,  yet  the  court 
submitted  the  question  to  the  jury.  But  the  only  effect  of  the 
estoppel,  if  it  had  been  proved,  woiild  have  been  to  establish  a  fact 
which  was  otherwise  fully  established.  Held  that  the  submission 
of  the  question  could  not  have  preiudiced  defendant,  no  matter 
bow  the  jury  found  upon  it.  Bartlelt  v.  FiremarCa  Fund  Ins.  Co., 
155. 

7.  Error  without  prejudice.  An  instruction  which  requires  plain- 
tiff to  establish  facts  which  the  statute  says  shall  be  regarded  as 
true,  cannot  be  prejudicial  to  defendant,  though  there  is  no  evi- 
dence of  the  facts  referred  to  in  the  instruction.  (See  opinion  for 
illustration.)    Key  v.  Dea  Moines  Ins.  Co.,  174. 

8.  Refusal  :  error  without  prejudice.  The  refusal  to  eive  an 
instruction,  which  in  a  strained  but  conceivable  view  of  tne  case 
ought  to  have  been  given,  is  not  reversible  error.  The  oourt  may 
trust  somewhat  to  the  common  sense  of  the  jurors.  West  v. 
Chicago  <&  N.  W.  Ry.  Co.,  654. 

0.  Refusal  to  give  :  no  prejudice.  A]thou|^h  an  instruction  asked 
is  correct,  there  is  no  prejudice  in  refusing  it  when  another  is 
ffiven  on  the  same  point  equally,  if  not  more,  favorable  to  the  ask- 
ing party.    Andrews  v.  Mason  City  <&  Ft.  D.  Ry.  Co.,  669. 

10.  Special  interrogatories  :  failure  to  answer.  A  failure  on  the 
part  of  the  jury  to  answer  special  interrogatories  is  not  necessarily 
aground  for  setting  aside  the  verdict,  when  they  do  not  call  for 
facts  without  which  the  verdict  cannot  be  sustained,    id. 

11.  Special  interrogatories  :  when  properly  refused.  Special 
interrogatories  to  the  jury  are  properly  refused  when  thev  are  not 
relevant  to  any  issue  in  the  case ;  and  when  they  inquire  about 
matters  of  which  there  is  no  evidence  ;  and  when  they  are  such 
that  no  possible  answer  which  could  be  given  to  them  oould 
control  the  general  verdict,  in  the  absence  of  other  special  findings. 
(See  opinion  for  applications  of  the  rule.)  Cormac  v.  Western 
White  Bronze  Co.,  82. 

12.  Special  interrogatories  :  when  properly  refused.  Special 
interrogatories  submitting  questions  not  relevant  to  the  issue  art 
properly  refused,  and  so  are  such  as  call  for  an  answer  to  the 
ultimate  fact  in  issue.  (See  opinion  for  applic4tion  of  rule.) 
White  V.  Adams,  295. 
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18.  Special  intebrooatories  .-  error  in  refusing  :  ocrbd  by  other 
FINDINGS.  There  is  no  prejudice  from  refuBin^  special  interroga- 
tories asked,  when  the  information  sought  to  be  elicited  thereby  is 
BubstantiaUy  given  in  special  findings  on  other  interrogatories 
submitted.    Jay  v,  Bitzer,  78. 

14.  Bfeoial  interrogatory  :  submission  to  counsel.  Special  inter- 
rogatories submitted  on  the  court's  own  motion  need  not  be  sub- 
mitted to  the  inspection  of  counsel.  (See  Clark  v,  BcUls,  71  Iowa, 
189.)    Briggs  v.  McEwen,  808. 

15.  Repetition  not  required.  Where  the  instructions  given  by  the 
court  on  its  own  motion  state  plainly,  fully,  concisely  and  fairly 
the  issues  to  be  determined,  and  the  law  applicable  thereto,  it  is 
not  error  to  refuse  other  instructions  askea.  Richmond  v,  Sundr 
burg,  255. 

16.  Error  in  favor  of  appellant.  An  appellant  cannot  be  heard  to 
complain  of  an  erroneous  instruction  wnen  the  error  is  in  his  own 
favor.    Deere  v.  Wolf,  115. 

17.  Must  be  considered  together.  All  the  rules  of  law  upon  a  sub- 
ject material  to  a  cause  need  not  be  given  in  one  instruction.  It  is 
sufiicient  if  they  are  fully  and  clearly  given  in  the  whole  charge. 
Id, 

18.  Not  asked  for  by  appellant.  An  appellant  cannot  be  heard  to 
complain  of  the  failure  of  the  court  to  give  in  an  instruction  a  rule 
of  law  not  asked  for  by  him,  when  the  rule  does  not  seem  necessary 
for  a  correct  determination  of  the  case.    Id. 

19.  Fraud  :  conspiracy  :  pleading.  Where  the  answer  to  a  petition 
of  intervention,  claiming  attached  property  on  the  ground  of  a 
prior  purchase,  alleged  that  the  purchase  was  void  on  account  of 
the  fraudulent  purpose  of  all  the  parties  participating  therein,  held 
that  this  was  a  plea  of  fraud,  and  not  or  conspiracy,  and  that  an 
mstruction  taking  all  question  of  conspiracy  from  the  jury,  on 
account  of  the  want  of  evidence,  did  not  take  away  the  issue  of 
fraud,  and  render  erroneous  further  instructions  on  that  issue.    Id. 

20.  As  TO  burden  of  proof  :  conflict.  The  court,  having  clearlv 
instructed  the  jury  that  the  burden  of  proof  was  upon  the  defend- 
ant, told  them  in  the  next  instruction  that  the  only  question  was, 
Were  the  patterns  made  as  ordered  by  defendant  ?•  and  then  pro- 
ceeded to  sav  :  "If  you  find  by  a  fair  preponderance  of  the  evi- 
dence that  thev  were  so  made,  then  your  verdict  should  be  for  the 
plaintiff,  but  if  not,  then  your  verdict  should  be  for  defendant.** 
Ileld  that,  taking  the  instructions  together,  the  jury  must  have 
clearly  understood  that  the  burden  was  on  defendant  to  show  that 
the  patterns  were  not  made  as  ordered  by  him,  and  therefore  there 
was  no  substantial  conflict.     White  v.  Adams,  295. 

21.  :  WHEN  not  required.    When  there  is  no  conflict  in  the 

evidenco  as  to  the  only  issue  of  fact  involved,  there  can  be  no  error 
in  refusing  to  instruct  as  to  the  burden  of  proof.  And,  in  this 
case,  where  the  onlv  issue  was  whether  defendant  had  been 
employed  by  plaintiff  for  six<T-five  or  seventy-five  dollars  per 
month,  and  defendant  testified  that  he  told  plaintiff  that  he  would 
not  work  for  less  than  seventy-five  dollars,  and  that  plaintiff  told 
him  to  go  on,  and  he  would  make  it  all  right,  and  plaintiff  testi- 
fied, after  giving  his  version  of  the  transaction,  that  he  would  not 
swear  that  he  had  not  made  the  statement  attributed  to  him  by 
defendant,  held  that  the  issue  was  established  for  defendant  with- 
out conflict.    Smith  v.  Kegley,  475. 
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22.  As  TO  FACTS  QENERALLY  KNOWN.  The  price  of  mo wers  at  a  certain 
time,  and  the  condition  of  the  weather  and  of  the  roads,  are  not 
facts  resting  in  the  knowledge  of  all  men,  and  of  which  a  jury  may 
take  notice  without  evidence  ;  and  an  instruction  to  the  contrary 
effect  was  properly  refused.  McCormick  Harv.  Mach.  Co.  v.  Jacob- 
sout  582. 

28.  Not  justified  by  pleadings  or  eyidencb.  See  Master  and 
Servant,  1. 

24.  Exceptions  to  :  when  to  be  taken.    See  Practice  and  Procedure, 

7. 

Fob  instbuciiok?*  on  particular  subjects,  see  appropriate  titles. 

INSURANCE. 

(1)  Insurance  Companies.  • 

1.  Doing  unlawful  business  :  rebiedy.  Defendant  is  an  insnranoe 
company  organized  under  the  laws  of  New  York,  and  is  alleged 
in  tne  {petition  to  have  a  certificate  from  the  auditor  of  state 
authorizing  it  to  do  business  in  Iowa,  but  to  be  violating  the  laws 
of  Iowa  by  making  more  than  one  of  certain  kinds  of  insurance. 
Held  that  quo  warranto  was  the  proper  remedy,  under  section  8345 
of  the  Ck>de,  to  test  its  right  to  continue  to  transact  such  business, 
and  not  certiorari  to  review  the  act  of  the  auditor  in  granting  the 
certificate.  (See  opinion  for  statutes  and  cases  cited  and  consid- 
ered.)   State  V.  Fidelity  <Sb  Casualty  Co.,  648. 

2.  :  FOREIGN  company  :  IOWA'S  RETALIATORY  STATUTE  :  INTER- 
PRETATION AND  ENFORCEMENT.  Section  1154  of  the  Code  provides  : 
"  When  by  the  laws  of  any  other  state  any  •  •  •  prohibitions 
are  imposed,  or  would  be  imposed,  on  insurance  companies  of  this 
state  doing,  or  that  might  seek  to  do,  business  in  such  other  state, 

*  *  *  so  long  as  such  laws  continue  in  force  the  same  ♦  ♦  ♦ 
prohibitions,  of  whatever  kind,  shall  be  imposed  upon  all  insurance 
companies  of  such  other  state  doing  business  within  this  state, 

*  *  *.*'  The  defendant  is  an  insurance  company  of  the  state  of 
New  York,  by  the  laws  of  which  state  all  insurance  companies, 
including  tliose  of  Iowa,  are  prohibited  from  making  more  than 
one  of  several  kinds  of  insurance  in  tliat  state.  But  the  defendant 
was  doing  *  business  in  this  state,  and  making  all  of  said  kinds  of 
insurance  here.  Held  that  it  was  violating  the  said  section,  and 
was  liable  to  be  restrained  in  an  action  of  quo  warranto,  without 
alleging  or  showing  that  the  state  of  New  York  had  ever  actually 
enforced  its  law  against  an  Iowa  company  which  was  attempting 
to  violate  it.    The  existence  of  the  law  there  is  sufficient  to  put  its 

Srohibitions  in  force  here,  through  the  section  above  quoted.  Nor 
oes  it  make  any  difference  that  Iowa  companies  .are  prohibited  by 
the  Jaws  of  Iowa  from  making  more  than  one  of'  the  said  kinds  of 
insurance  in  Iowa.  The  only  question  is, — does  New  York  impose 
prohibitions  on  Iowa  companies?  If  so,  the  same  prohibitions  arc 
imposed  in  return  as  against  New  York  companies.    Id, 

(2)  Fire,  etc.,  Insurance. 

8.  Action  on  policy  by  mortgagee  :  pleading.  The  policy  in 
question  was  issued  to  plaintiff's  husband  upon  property  on 
which  she  held  a  mortgage,  and  the  loss,  if  any,  was  made  paya- 
ble to  mortgagees.  She  was  the  only  mortgagee  at  the  time  of  the 
fire,  and  after  the  fire  he  transferred  the  lot  on  which  the  insured 
building  stood  to  her  in  consideration  of  the  amount  due  on  the 
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mortgage^  and  afterwards  the  mortgage  was  cancelled.  Held  that 
she  had  a  right  of  action  on  the  policy  as  a  mortgagee,  and  that 
she  was  not  divested  of  that  right  by  the  purchase  of  the  lot  and 
the  cancellation  of  the  mortgage,  and  that  it  was  not  necessary  for 
her  to  state  in  her  netition  the  facts  relating  to  the  transfer  of  the 
property  after  the  nre.    Bartlett  v.  Iowa  State  Ins,  Co,t  86. 

4.  No  PROOF  OF  LOSS :  WAIVER :  EVIDENCE.  In  this  action  on  a  policy  of 
insurance  against  damage  by  lightniug,  it  appears  that  there  was  no 
proof  of  loss  (see  same  case,  71  Iowa,  887),  but  plaintiff  alleged  a 
waiver  of  such  proof,  but  the  evidence  (see  opinion)  does  not  tend 
to  establish  such  waiver,  but  the  contrary.  Held  that  the  court 
erred  in  refusing  to  direct  a  verdict  for  defendant.  Welsh  v,  Des 
Moines  Ins,  Co.,  376. 

5.  Breach  of  policy  by  additional  insurance  :  notice  and  con- 
sent :  evidence.  The  defendant  issued  to  plaintiff  a  policy  of  fire 
insurance  for  fifteen  hundred  dollars  on  a  certain  building,  and 
the  policy  permitted  other  insurance  to  the  extent  of  fifteen  hun- 
dred dollars,  and  provided  as  follows :  **  If  the  assured  shall  have, 
or  shall  hereafter  make,  any  other  insurance  on  the  property 
hereby  insured,  or  any  part  thereof,  without  the  consent  of  the 
company  written  hereon,  this  policy  shall  be  void;"  also,  *'The 
managers  of  the  company  at  Chicago  are  alone  authorized  to  make 
any  cnange  or  grant  any  privileges  under  this  policy,  and  any 
endorsement  or  agreement  varying  the  contract,  made  by  an^ 
agent  or  sub-agent  of  the  company,  is  void."  On  the  policy  were 
endorsed  the  words  :  **  Ducat  and  Lyon,  Managers,  Chicago,  111." 
At  the  time  the  policy  was  issued  there  were  two  other  policies  in 
force  upon  the  building,  one  for  fifteen  hundred  dollars,  and  the 
other  for  two  thousand  dollars,  of  which  the  company's  agent  who 
transacted  the  business  had  notice;  but  it  was  the  understanding 
that  the  two  thousand  dollars  should  be  cancelled,  which,  how- 
ever, was  never  done.  The  fifteen-hundred-doUar  policy  expired 
a  short  time  after  the  policy  in  question  was  issuec^  and  plaintiff 
secured  the  same  amount  of  insurance  in  another  company.  After 
doing  this  he  notified  the  a^ent  of  defendant,  through  whom  he 
had  secured  defendant's  policy,  of  that  fact,  and  said  :  **  Shall  I 
notify  the  companies,  or  will  you?"  This  agent  was  also  the 
agent  for  the  company  which  carried  the  two-thousand-dollar  risk. 
'There  was  no  evidence  that  plaintiff  ever  sought  or  secured,  either 
through  the  local  agent  or  the  managers  at  Chicago,  permission  to 
carry  more  than  fifteen  hundred  dollars  additional  insurance,  and 
the  property  was  burned  before  any  additional  premiums  had  been 
paid  to  defendant.    In  an  action  on  the  i)olicy,  Held— 

(1)  That  the  failure  or  inability  to  get  the  two-thousand-dollar 
policy  canceUed  according  to  the  understanding  did  not 
operate  as  a  permission  from  defendant  to  carry  it  in  excess 
of  the  amount  allowed  by  its  policy,  and  that  by  carrying 
the  excess  the  i)olicy  was  rendered  void. 

(2)  That  there  was  no  evidence  to  be  submitted  to  the  jury  on 
the  question  whether  the  defendant  had  consented  to  the 
excessive  insurance,  and  that  the  court  properly  directed  a 
verdict  for  defendant.    Zimmerman  v,  Hom^  ins,  Co,  685. 

6.  Breach  of  condition  as  to  ownership  :  policy  void.  The  policy 
in  question  provided:  "  If  the  interest  of  the  assured  in  the  prop- 
erty be  any  other  than  the  entire,  unconditional,  sole  ownership  of 
the  property,  for  the  use  and  benefit  of  the  assured,  it  must  be  so 
expressed  in  the  written  part  of  this  policy;  otherwise  the  policy 
shall  be  void."  The  policy  was  issued  to  O.  The  property  belonged 
to  H.,  but  that  fact  was  not  stated  in  the  policy.  Held  that  it  was 
void  ah  initio,  and  that  neither  G.  nor  H.  could  recover  thereon. 
Henning  V,  Western  Assur,  Co.,  810. 
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7.  Owm&RBUip  OF  pbofebtt:  YBBDicr  AGAINST  ETIDENOB.  Where 
the  court  inBtructed  the  jury  that  plaintiff  could  reooyer  only 
upon  condition  timt  he  was  the  absolute  owner  of  the  property 
insured  and  destroyed,  and  it  appeared  by  plaintiff  *s  own  affidavit, 
and  by  other  testimony,  that  plaintiff  held  the  property  only  as 
collateral  security,  though  under  a  bill  of  sale,  a  verdict  for  plain- 
tiff was  contrary  to  the  evidence  and  instructions,  and  should  have 
been  set  aside.    Id, 

8.  False  statements  as  to  bnoumbranob  :  knowlbdqb  of  AaBRT. 
The  property  insured  in  this  case  was  held  by  plaintiff  under  a  titie 
bond,  on  which  plaintiff  had  paid  some  interest,  but  none  of  the 
principal,  and  the  interest  so  paid,  and  the  money  expended  for 
the  insured  building,  was  the  extent  of  the  plaintiff 's  interest  in 
the  property.  Defendant's  soliciting  agent  was,  at  the  time  of 
taking  the  application,  informed  or  these  facts,  but  it  was  hia 
opinion  that  thev  created  no  encumbrance  on  the  property,  and  in 
accordance  witn  that  opinion  plaintiff  stated  in  the  application 
that  the  property  was  not  encumbered.  EMd  that  the  knowledge 
and  conduct  of  the  agent  bound  the  company,  and  that  it  could 
not  avoid  liability  on  the  policy  on  account  of  the  false  statements 
in  the  application,  although  the  policy  provided  that  any  such 
false  statement  should  render  it  void.  (See  cases  cited  in  opinion.) 
Key  V.  Dea  Moines  Ins,  Co.<,  174. 

d.  Adjustment  of  loss  under  mistaxb:  evidenob.  Defendant 
claimed  that  its  agent  adjusted  the  loss  in  question,  believing 
that  the  property  was  free  from  encumbrance,  when  it  was  not; 
and  it  now  seeks  to  avoid  paying  the  loss  on  that  ground.  Held 
that  it  was  proper  to  admit  evidence  tending  to  show  that  the 
adjusting  agent's  attention  was  called  to  the  encumbrance  before 
he  adjusted  the  loss.    Id, 

10.  Admission  of  aoentb  :  when  bindino  on  oompany  :  bvidencb. 
Defendant's  agent  was  empowered  to  adjust  and  pay  the  loss  in 
question  if  defendant  was  liable.  While  acting  within  the  scope 
of  his  authority,  and  with  reference  to  the  loss  in  question,  ne 
admitted  that  the  defendant  would  be  liable  but  for  tne  existence 
of  a  certain  mortgage  upon  the  property  when  the  policy  was 
issued.  Held  that  these  admissions  were  binding  on  defendant, 
and  that  it  was  competent  to  prove  them  against  defendant  to 
establish  plaintiff 's  claim  (  denied  by  defendant )  that  defendant 
had  assumed  the  risk  bv  an  agreement  with  the  company  which 
issued  the  policy.    Bartlett  v,  Mreman^s  Fund  Ins.  Co,,  165. 

11.  Agreement  to  reinsure  :  statute  of  frauds.  The  statute  of 
frauds  has  no  application  to  a  contract  entered  into  by  one  insur- 
ance company  with  another,  whereby  the  flnt  company  assumes 
absolutely  the  risks  taken  by  the  second  one.  It  is  not  a  contract 
to  answer  for  the  debt  or  default  of  another.    Id, 

12.  Provision  aoainbt  mobtoaoe  :  waiver  by  aqbnt.  If  an  agent 
who  takes  a  risk  of  fire  insurance  knows  at  the  time  that  the  prop- 
erty is  mortgaged,  it  is  a  waiver  for-  the  oompany  of  a  clause  in 
the  policy  thiat  it  shall  be  void  if  the  property  is  encumbered.    Id. 

(8)    Aeoident  Insurance. 

18.    NON-PAYMBNT  OF  FEBMIUM  INBTALLMBNTB :  FOBFBITUBB  :   NOTICB  : 

WAIVER*  M.  was  an  employe  of  a  railroad  oompany,  and  he  pro- 
cured of  defendant  an  accident  insurance  policy  payable  to  his 
wife,  the  plaintiff.  The  policy  insured  him  for  four  consecutive 
periods  of  two,  two,  three  and  five  months,  respectively,  from 
April  21, 1887,  and  to  pay  the  premiums  he  gave  to  defendant  an 
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order  on  the  railroad  company  for  the  payment  of  five  dollars  out  of 
his  wages  for  each  of  the  months  of  May,  June,  July  and  August, 
1887,  and  it  was  expressly  provided  in  the  contract  that  each  of 
the  four  payments  was  to  oe  applied  onl^  to  its  corresponding 
insurance  period,  and  that  ''all  claims  for  injuries  effected  during 
an^  period  for  which  its  respective  premium  has  not  hecn  actually 
•  paid  shall  he  forfeited  to  tlie  company."  The  railroad  company 
received  the  order  and  placed  it  on  ale  as  a  voucher,  and  ^id  the 
five  dollars  out  of  M.'s  wages  for  the  month  of  May,  hut  it  never 
formally  accepted  the  order.  The  defendant,  on  or  before  June  21, 
demanded  of  the  railroad  company  the  five  dollars  for  that  month, 
but  payment  was  refused  on  the  ground  that  M.  was  no  longer  in 
that  company's  employment,  but  he  was  in  fact  in  its  employment, 
though  on  another  division,  and  he  drew  all  of  his  earnings  for  the 
month  of  June;  and  on  the  twenty-ninth  of  that  month  he  wrote 
to  the  defendant  to  cancel  his  policy,  as  he  did  not  wish  to  carry  it 
longer.  Defendant  did  not,  however,  cancel  the  policy  nor  return 
the  order  to  M.  On  the  eighteenth  of  July  following  M.  was  killed 
by  an  accident,  and  plaintiff  drew  all  the  wages  due  him.    Held — 

(1)  That  the  order  on  the  railroad  company  did  not  amount  to 
a  payment  of  the  premium,  and  that  M.  was  insured  only  for 
the  first  period  of  two  months,  for  which  the  premium  was 
actually  paid;  which  time  expired  prior  to  his  death. 

(3)  That  since  M.  had  directed  the  cancellation  of  the  policy, 
and  drew  all  his  wages  for  the  month  of  June,  it  is  evident 
that  he  intended  to  terminate  it,  and  considered  it  no  longer 
in  force,  and  that  he  had  actual  notice  that  the  payment  of 
the  premium  for  June  had  not  been  made.  Hence  the  plain- 
tiff has  no  ground  to  complain  that  defendant  did  not  notify 
him  of  the  railroad  company's  failure  to  make  the  second 
payment. 

(8)  That  defendant's  right  to  claim  a  forfeiture  was  not  waived 
by  its  failure  to  cancel  the  policy  and  return  the  order;  for, 
had  the  cancellation  been  waived,  and  M.  lived,  and  the 
third  payment  been  made,  the  policy  would  have  been  in 
force,  oy  its  terms,  during  the  third  period,  regardless  of  its 
condition  during  the  second.  McMahon  v.  Traveler's  Ina. 
Co.  9  229. 

INTEREST. 

On  payment  delayed  by  litigation.  The  payment  of  plaintiffs' 
mortgages  was  delayed  by  defendant's  resistance.  They  provided 
for  interest.  Held  that  interest  at  the  stipulated  rate  was  properly 
allowed  pending  the  litigation.    Stickney  v,  Stickney,  699. 

INTERSTATE  COMMERCE. 

See  INTOXICATINO  LlQTTORS,  1. 

INTOXICATING  LIQUORS. 

1.  Sale  in  obiqinal  imported  packages  :  prohibition  by  statute  : 
oonstitutionalty.  Defendant  was  sought  to  be  enjoined  from 
maintaining  a  nuisance  by  keeping  a  place  for  the  unlawful  sale 
of  intoxicating  liquors.  He  purchased  the  liquors  sold  by  him — beer 
and  whiskey — in  other  states.  They  were  put  up  in  bottles  securely 
sealed.  The  beer  was  packed  and  shipped  in  cases  containing  a 
certain  number  of  bottles,  and  defendant  sold  beer  in  such  original 
cases  only.  The  whiskey  was  also  put  up  in  quart  and  pint  bottles, 
securely  sealed,  each  of  which  was  enclosed  m  a  pasteboard  box. 
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and  then  packed  and  shipped  in  boxes  and  barrels.  These  bottles 
were  sold  by  defendant  in  such  numbers  as  his  customers  desired, 
but  in  no  case  was  a  part  of  a  bottle  sold.  Held  that  the  sales  of 
both  beer  and  whiskey,  as  thus  conducted,  were  in  violation  of  the 
statutes  of  Iowa,  and  subjected  the  defendant  to  punishment  for 
nuisance,  and  that  such  construction  of  the  statute  did  not  render 
it  obnoxious  to  that  provision  of  the  constitution  of  the  United 
States  vesting  in  congress  the  right  to  regelate  commerce  between 
the  states.  (See  opinion  for  cases  cited.)  CoUina  v.  Hiils,  181: 
QroiLsendorf  V.  Hoioat,  187. 

2.  Unlawful  sale:  fines  in  justices'  (x>urts:  how  chaboed  on 
REAL  estate.  Judgments  for  fines  and  costs  rendered  in  justices' 
courts  in  prosecutions  for  the  violation  of  the  prohibitory  liquor 
law  are  not  in  any  case  liens  on  the  real  estate  used  for  the  unlaw- 
ful sales,  but  may  be  made  such  in  proper  cases,  by  filing  tran- 
scripts in  the  office  of  the  clerk  of  the  district  court  (Code,  sees.  8567, 
8568,  4609);  and  the  district  court  has  no  authority,  in  an  action 
brought  for  that  purpose,  to  declare  such  a  judgment,  of  which  no 
transcript  has  been  filed,  a  lien  on  real  estate,  and  to  direct  the 
same  to  be  sold  for  its  satisfaction.    State  v.  MeCuUoch,  450. 

8.  Unlawful  sales  bt  pharmacist  :  verdict  against  evidbncb. 
Defendant,  a  registered  pharmacist,  having  a  permit  to  sell  intoxi- 
cating liq[uors  for  the  actual  necessities  of  medicine  only,  was 
found  guilty  of  abusing  his  trust  in  selling  such  liquors  when  he 
had  reason  to  believe  that  they  would  be  used  as  a  beverage. 
But,  upon  examination  of  the  evidence  (see  opinion),  held  that 
there  was  no  evidence  whatever  to  support  the  verdict,  and  that 
the  judgment  rendered  thereon  should  be  reversed.  State  v, 
Hoagland,  185. 

4.     :  degree  of  penalty.    The  provision  of  chapter  88,  Laws  of 

1886,  that  nothing  in  that  act  contained  shall  shield  the  pharma- 
cist who  abuses  his  trust  '*from  the  utmost  rigors  of  the  law  now 
or  hereafter  in  force  in  relation  to  the  sale  of  intoxicating  liquors," 
does  not  require  the  court  to  impose  the  extreme  penalty  of  one 
thousand  dollars  upon  every  pnarmacist  who  unlawfully  sells 
intoxicating  liquors.     Id, 

5.  Nuisance:  by  registered  pharmacist  holding  permit:  code, 
section  1540.  In  section  1540  of  the  Code,  providing  that  if  any 
person  not  holding  sucti  permit  •  •  *  seU  •  •  *  any  intox- 
icating liquors,"  etc.,  the  permit  referred  to  is  that  provided  for  in 
the  preceding  sections,  viz.,  a  permit  granted  by  the  board  of 
supervisors  for  the  sale  of  intoxicating  liquors  for  certain  enumer- 
ated purposes,  and  not  the  permit  of  a  registered  pharmacist  to 
sell  for  the  actual  necessities  of  medicine  only,  granted  under  chap- 
ter 88,  Laws,  1886.  Hence  sales  by  a  registered  pharmacist  for  any 
other  purpose  than  the  actual  necessities  of  medicine  are  as  cer- 
tainly forbidden  and  made  punishable  by  section  1540  as  are  sales 
by  persons  having  no  authority  to  sell  for  any  purpose;  and  the  keep- 
ing of  a  place  where  such  sales  are  made  is  prohmited  and  declared 
a  nuisance  by  section  1548.  {State  v.  Douglas,  78  Iowa,  279,  distin- 
guished.)   State  V,  Salts,  198. 

6.     :  injunction  :   designation  op  property  :   contempt.    A 

writ  enjoining  a  party  from  unlawfully  selling  intoxicating  liquors 
on  "pai-t  of  lot  number  two,  in  the  northeast  (juarter  of  the  north- 
west quarter  of  section  twenty-three,"  etc.,  is  not  void  for  uncer- 
tainty, as  the  mandate  would  he  violated,  and  the  offender  made 
liable  to  punishment  for  contempt,  by  doing  the  forbidden  acts  on 
any  part  of  the  lot.  [(Granger  and  Robinson,  JJ.,  disaentinj.] 
Ver  Straeten  V,  Lewis,  130. 
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7.     : :  CONTEMPT  :  evidenob  as  to  place  of  offense.    In 

a  proceeding  for  contempt  in  yiolatmg  an  injunction  against  the 
maintenance  of  a  liquor  nuisance  on  "part  of  lot  number  two,"  a 
witness  who  testified  to  the  doing  of  the  forbidden  acts  by  the 
enjoined  party  was  unable  to  testify  from  his  personal  knowledge 
that  the  Duilding  in  which  the  forbidden  acts  were  done  was  situ- 
ated on  lot  number  two;  but  he  testified  that  he  had  examined  a 

■  plat  of  the  town  in  which  the  property  was  situated,  and  that  he 
was  able  to  say  from  that  examination,  and  his  knowledge  of  the 
location  and  surroundings,  that  the  building  was  situated  on  that 
lot.  Held  that  this  evidence  was  not  only  not  incompetent,  but  that 
it  satisfactorily  established  the  fact  of  the  violation  of  the  injunc- 
tion.   IcL 

8.  Nuisance  :  injunction:  evidence.  Action  to  enjoin  a  liquor  nuis- 
ance. The  evidence  esta bl ishes  that  defendant  kept  a  public  eating- 
house  and  restaurant;  that  he  kept  intoxicating  liquors;  that  he 
paid  a  special  tax  to  the  United  States  as  a  liquor  dealer;  and  that 
the  reputation  of  l^is  place  was  that  of  a  place  where  intoxicants 
were  kept  and  sold.  Adding  to  the  presumptions  whjch  arise 
from  these  facts,  under  the  statute,  the  testimony  tending  to  show 
actual  sales  (for  which  see  opinion^,  held  that  the  state  was  entitled 
to  an  mjunction  and  a  judgment  for  costs,  including  an  attorney's 
fee.    State  v.  Mathieson,  485. 

9.  Nuisance  :  attorney's  fees  :  amount  of  :  in  appellate  courts. 
Under  chapter  66,  Laws  of  1886,  the  plaintiff,  if  successful 
in  an  action  to  abate  a  liquor  nuisance,  is  entitled  to  recover  such 
attorney's  fees  as  may  be  reasonable  for  the  service  necessarily  ren- 
dered, in  whatever  court,  not  less  than  twenty-five  dollars.  In 
this  case,  which  was  begun  in  the  district  court,  removed  to  the 
federal  court,  appealed  to  the  supreme  court  of  the  United  States, 
and  remanded  to  the  district  court  where  it  was  instituted,  held 
that  an  attorney's  fee  of  three  hundred  and  fifty  dollars  was  not 
unreasonable,  and  should  have  been  allowed  upon  the  evidence. 
Farley  V.  O'Malley,  681. 

10.   :  ERROR  IN  REFUSma  INJUNCTION.    Where  in  an  action  to 

enjoin  a  liquor  nuisance  the  findings  of  the  court,  sustained  by 
the  evidence,  fully  warranted  a  permanent  injunction,  it  was 
reversible  error  not  to  grant  it.    Id, 

11.  :  LAWS  OF  1886,  chapter  66 :  application  to  pending  suits. 

Chapter  66,  I^aws  of  1886,  providing  that  in  actions  to  abate 
liquor  nuisances  "evidence  of  the  general  reputation  of  the  place 
designated  in  the  petition  shall  be  admissible  for  the  purpose  of 
proving  the  existence  of  such  nuisance,  and,  if  successful  in  the 
action,  the  plaintiff  shall  be  entitled  to  an  attorney's  fee  of  not  less 
than  twenty-five  dollars,  to  be  taxed  and  collected  as  costs  against 
the  defendant,"  held  applicable  to  suits  pending  when  the  law 
was  enacted.  (Ck>mpare  McLane  v.  Bonn,  70  Iowa,  762;  Drake  v. 
Jordan,  73  Iowa,  707.)    Id, 

JUDGES. 

1.  Succession:  contrary  rttlinqs:  which  controls.  Where  a 
demun*er  to  a  petition  for  a  writ  of  certiorari  is  overruled,  and  the 
defendants  make  a  return  to  the  writ  as  required  by  its  terms,  and, 
on  the  trial  of  the  issues  made  by  the  return,  questions  legitimately 
arise  which  were  involved  in  the  issues  presented  by  the  demurrer, 
and  after  the  determination  of  the  demurrer  there  is  a  change  in 
the  judges  of  the  court,  it  is  the  duty  of  the  court  as  then  consti- 
tuted to  pass  upon  such  issues,  and  if  in  that  case  the  court  holds 
at  variance  with  the  ruling  on  the  demurrer,  the  last  ruling  must 
be  the  controlling  one  in  that  court.  Bichman  v.  Supervisors 
Miiscatine  County,  618. 
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2.    Allbobd  pbejudicb  of:  duty  as  to  ohanob  of  venue.    See 
Grimmal  Law,  4 

JUDGMENT. 

1.  Jurisdiction:  bboitals:  appbabangb  of  counsel:  bvidbncb: 
PRBSUMFTION.    R.  began  an  action  against  P.  to  foreclose  a  mort- 

gage,  and  made  S.,  who  held  one  of  tne  mortgage  notes,  a  party. 
.,  in  a  cross-petition,  asked  for  judgment  on  his  note  and  for  a 
foreclosure  of  the  mortgage  ;  and  a  personal  judgment  was  rendered 
in  his  favor  against  P.,  although  P.  was  served  with  notice  of  the 
cross-petition  by  publication  only,  and  the  decree  recited  that  he 
appeared  neither  in  person  nor  by  attorney.  In  an  action  to 
enforce  the  judgment  against  P.*8  administrator,  it  was  shown  by 
the  record  that  attorneys  appeared  for  P.  in  the  case  at  a  term 
prior  to  that  at  which  the  judgment  was  entered,  and  one  of  the 
attorneys  testified  that  his  firm  appeared  in  tiiiat  case  for  P.  But 
it  appeared  that  these  attorneys  appeared  also  for  8.  in  the  case. 
Held  that,  if  this  evidence  was  aamissible  at  all  as  against  the 
recitals  in  the  decree,  it  must  be  regarded  as  showing  only  that 
these  attorneys  appeared  for  P.  in  the  original  case,  and  not  as  to 
the  cross-petition,  oecause  they  could  not  lawf uUv  have  appeared 
for  both  S.,  the  plaintiff  in  the  cross-petition,  and  P.,  the  defend- 
ant therein;  and  the  court  will  eotertain  presumptions  in  favor  of 
the  lawful  conduct  of  attorneys,  and  of  the  truthfulness  and  con-  ^ 

sistency  of  judicial  records.    Consequently,  hdd,  further,  that  the  ' 

personal  judgment  was  invalid  for  want  of  jurisdiction  to  render  it. 
Scovil  V.  Fisher,  97. 

2.  Default  :  motion  to  set  aside  :  negleot  of  oounsbl  :  excuse. 
Plaintiffs  filed  their  petition  herein  Februarv  25,  1888.  On  the 
first  day  of  the  term,  to-wit,  March  19,  the  aefendants  appeared 
and  filed  a  motion  to  strike  portions  of  the  petition.  This  motion 
was  sustained  March  dS,  and  on  the  next  day  defendants  answered, 
asking  that  the  petition  be  dismissed,  and  that  defendants'  title  be 
quieted,  and  for  general  relief;  and  one  of  the  defendants  set  up  a 
counter-claim.  March  26,  defendants  filed  a  motion  for  default 
against  certain  of  the  plaintiffs,  and  on  the  same  day  the  defend- 
ant who  filed  the  counter-claim  moved  for  default  .thereon  against 
the  other  plaintiff.  At  that  time  the  plaintiffs  had  not  appeared  to 
the  motions  and  answers,  and.  so  far  as  the  record  shows,  nad  done 
nothing  in  the  cause  after  filing  the  petition.  The  motions  for 
default  were  not  resisted,  and  they  were  sustained  the  day  they 
were  filed,  and  final  decree  rendered  accordingly.  April  12, 
following,  plaintiffs  filed  motions  to  set  aside  all  these  orders  and  > 
the  decree,  and  these  motions  were  overruled.  Plaintiffs  resided  ^•. 
several  hundred  miles  from  the  seat  of  the  court  in  which  they  had 

begun  their  cause.  Nearly  three  weeks  before  the  term  com- 
menced they  wrote  the  clerk  asking  to  be  advised  of  P&pers  filed 
and  for  copies  to  be  sent,  *'if  not  too  much  trouble."  This  letter 
was  not  answered,  and  they  took  no  further  steps  to  advise  them- 
selves of  the  condition  of  the  case,  nor  of  the  business  of  the  court, 
until  after  the  decree  was  rendered.  Held  that  plaintiffs'  neglect, 
through  their  attorneys,  was  not  excusable,  and  that  the  motions 
to  set  aside  the  orders  and  decree  were  properly  overruled.  ( See 
opinion  for  statutes  and  authorities  bearmg  on  the  question.) 
WiUiams  v.  Wescott,  882. 

8.     : :  SHOWING  of  merits.    Where  the  affidavits  filed 

by  plaintiffs  in  support  of  a  motion  to  set  aside  a  judgment  a^inst 
them,  entered  by  default,  do  not  add  materially  to  the  showmg  of 
merits  made  by  the  petition,  and  show  no  defense  to  a  counter- 
claim, except  by  a  general  averment  of  a  perfect  defense  thereto, 
made  by  one  of  the  plaintiffs'  attorneys,  the  showing  is  insufficient 
to  entitle  the  plaintiffs  to  a  favorable  ruling  on  the  motion.    Id, 
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4.  Gapaoity  of  plaintiff:  bstoppbl.  Where  an  executor  takes 
judgment  in  his  own  name  on  an  account  due  to  the  estate,  and  he 
collects  the  amount  thereof,  and  for  a  legal  reason  he  is  required 
to  refund  the  money,  he  is  estopped  from  questioning  the  judg- 
ment for  the  purpose  of  avoiding  personal  liability  for  the  money 
received.    JomM  v.  Blumenateiny  861. 

6.      TBANSC&IPT  :  DEFBOHYS  index  :  STJBSEQXTBMT  MOBTQAaB :  OORBBO- 

TION  OF  IKDBX :  NOTICE :  PBiOBiTY.  Defendant  Hesser  executed  a 
mortgage  on  real  estate  to  plaintiff.  Prior  to  that  time  a  judgment 
had  been  obtained  against  Hesser  in  another  county,  and  a  trans- 
cript sent  to  the  county  where  the  land  was,  and  it  was  filed  and 
entered  in  the  index  of  all  liens,  but  the  name  of  the  d^endant  in 
the  index  was  so  written  as  to  look  more  like  Hesse  than  Hesser; 
and  after  the  mortgagee  had  examined  the  index  for  liens  against 
Hesser  and  found  none,  and  after  the  mortgage  had  been  executed, 
the  clerk  changed  the  name  aa  it  app^ed  in  the  index  to  Hesser, 
by  changing  a  curve  at  the  end  of  Hesse,-  and  which  he  thought 
was  intended  for  an  r,  to  a  plain  r.  In  an  action  to  foredoee  the 
mortgage,  a  purchaser  of  the  land  under  the  iudgmet  was  made  a 
party,  and,  upon  the  question  of  priority,  heUL— 

(1)  That  the  clerk  had  no  authority  to  change  the  index,  and 
that  it  must  be  regarded  as  showing  a  judgment  against 
Hesse  and  not  against  "Hesser,  and  that  the  names  are  so 
dissimilar  that  one  looking  for  encumbrances  against  Hesser 
would  not  be  charged  witn  notice  or  put  on  inquiry.  ( See 
Thomas  v.  Desney,  67  Iowa,  58;  Hoive  v.  Thayer,  49  Iowa, 
154.) 

(2)  That  plaintiff  was  justified  in  relying  on  the  '*index  of  all 
liens, '^  and  was  not  required  to  consult  other  indexes  for 
judgments  against  the  property. 

(8)  That  the  judgment  was  not  a  lien  as  against  plaintiff  until  it 
was  entered  in  the  "index  of  all  liens,"  as  required  by  Code, 
section  197;  and,  arguendo,  that  no  judgment  is  fully  ren- 
dered so  as  to  operate  as  a  lien  until  it  is  entered  on  the 
books  prescribed  by  statute. 

(4)  That  since  plaintiff  bad  no  actual  notice  of  the  judgment,  and 
no  constructive  notice  b^  record,  his  mortgage  was  superior 
to  the  title  under  the  judgment.  jEtna  Life  Ins,  Co.  v. 
Hesser,  881. 

6.      REVEBSAIi:    RESTITUTION  OF  PROPERTY  TAKEN  UNDER.     W.  WaS  the 

owner  of  stock  in  the  plaintiff  company,  which  he  assigned  as  col- 
lateral security  to  the  defendant  bank,  but  which  was  afterwards 
claimed  by  the  attaching  creditors  of  W.  The  stock  was  not  trans- 
ferred to  the  bank  on  the  company's  books.  The  district  court  held 
that  the  bank  had  the  superior  right  to  the  stock,  and  ordered  it  to 
be  sold  by  the  receiver  in  the  case.  It  was  sold  accordingly  to  one, 
Bentley,  out  he  was  the  bank's  cashier,  and  the  evidence  (see  opin- 
ion) shows  that  he  acted  as  mere  agent  for  the  bank,  which  was 
the  real  purchaser.  Bentley  paid  the  purchase  price  to  the  receiver, 
and  new  shares  of  stock  were  issued  to  the  bank.  Upon  an  appeal 
to  this  court  from  the  judgment  of  the  district  court,  it  was 
reversed  on  the  ground  that  the  attaching  creditors  of  W.  bad  the 
superior  lien  on  the  stock.  By  this  time  the  stock  had  become 
worthless,  if,  indeed,  it  was  not  so  at  the  time  of  the  receiver's  sale. 
Upon  further  proceedings  on  procedendo,  held  that  the  appellants 
were  entitled  to  a  surrender  by  the  bank  of  all  the  stock  which  it 
received  at  the  sale,  but  not  to  the  payment  by  the  bank  of  the 
amount  bid  for  such  stock.  Fort  Madison  £/uniber  Co,  v.  Batavian 
Bank.  898. 
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7. :  lOBTAKB  IN  DBOBlEB.    A  mere  mistake  in  the  nnmerals  used 

in  the  decree  appealed  from  in  designating  the  number  of  shares  of 
stock  to  be  sola,  where  the  decree  otherwise  indicated  the  shares  in 
question,  is  no  f^round  for  reversal,  as  the  record  below  can  be  cor- 
rected at  any  time.    Id, 

8.  Agreement  to  bnteb  in  vacation.  Where  the  parties  consented  that 
judgment  should  be  entered  in  vacation  as  of  the  last  day  of  the 
preceding  term,  but  it  was  entered  a  few  days  after  the  opening  of 
the  next  term,  held  that  this  was  not  prejudicial  to  defendant,  and 
was  no  ground  for  reversal.    Farley  i;,  0*Malley,  581. 

9.  Mbohanio*s  xjbn  :  priority  :  parties.  In  1870,  B.  purchased  the 
land  in  question  and  contracted  with  F.  for  the  erection  of  a  build- 
ing thereon,  which  was  completed  about  May,  1880.  On  the  seventh 
of  May,  1880,  the  defendant  bank  filed  in  that  county  a  transcript 
of  a  judgment  against  B.,  which  became  a  lien  on  the  land,  and  at 
once  began  an  action  against  B.  and  Mrs.  B.,  plaintiff  herein,  to 
subject  the  land  to  the  satisfaction  of  the  judgment;  and  there 
was  a  decree  that  it  be  so  subjected,  and  execution  issued  thereon, 
and  the  premises  were  to  be  sold  February  24,  1888;  but  on  that  day 
the  defendant  R.,  who  was  the  attorney  for  B.  and  wife  in  the 
action,  took  an  assignment  of  the  judgment,  and  the  execution  was 
returned  unsatisfied.  Afterwards,  in  1886.  B.  caused  execution  to 
issue  on  the  judgment,  and  hiiQself  bought  the  property  there- 
under, and  obtained  a  deed  therefor.  In  the  meantmie,  August  31, 
1880,  F.  duly  filed  his  statement  for  a  mechanic's  lien  agamst  B. 
for  materials  and  work  on  the  building,  and  July  S9, 1881,  assigned 
it  to  Mrs.  B.,  plaintiff  herein,  who,  in  August,  1882,  began  an 
action  to  foreclose  it,  making  her  husband  B.  and  the  defendimt 
bank  parties;  but  she  afterwards  dismissed  the  suit  as  to  the  bank, 
and  judgment  was  taken  against  B.,  and  the  lien  established.  The 
premises  were  sold,  July  19, 1884,  to  plaintiff  under  this  judgment, 
and  in  a  year  thereafter  she  received  a  sheriff 's  deed  therefor.  In 
an  action  against  the  bank  and  R.  to  q^uiet  her  title,  Jield  that,  since 
plaintiff  was  a  party  to  the  bank's  smt  to  subject  the  land  to  its 
judgment,  but  tne  bank  was  dismissed  as  a  party  to  her  suit  to  estab- 
ush  the  mechanic's  lien,  its  title,  had  it  obtainea  one  bv  sale  under 
its  judgment,  would  have  been  superior  to  hers,  but,  having 
assigned  its  judgment,  it  had  no  interest  in  the  property;  but  that 
the  title  of  R.,  its  assignee,  was  superior  to  that  of  plaintiff.  BoJber 
V.  First  Nat,  Bank  of  Davenport,  ol5. 

10.  Personal  judohent  on  published  notiob.    See  Attachment,  0. 

11.  Nunc  pro  tunc  judgment  in  rem  on  published  notiob.  8ee 
Attachment,  8. 

12.  Degree  not  warranted  by  record.    See  Injunction,  8. 

18.  Fines  in  justices'  coxtrts  :  how  made  ldsnbon  real  estate.  See 
Intoxicating  Liquors,  2. 

14.  CoNFLianNa  RUUNQS  OF  suocEssivB  judges.    See  Judges,  1. 

15.  Validitt  of  degree  in  partition.    See  Partitioni  1-4. 

16.  Denying  jxtdgment  on  default.    See  Praotioe  and  Procedure,  8. 

17.  Partial  decision  of  cause.    See  Partnership,  2;  WiUs,  1. 

18.  Judgment  ldsn:  deposit  AS  security  against:  WHO  bntetlbd  TO. 
See  Real  Estate,  4. 

19.  Duration  of  judgment  uen.    See  Mortgages,  10  (8). 

See  Estates  of  Decedents^  4;  Sm^OFFf  L 
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JUDICIAL  SALES. 

1.      PAYHBirr   OB  FDBOHASB  OF  0BBTIFICATB8  :  BBDEMFnON  BY  JUKIOB 

LiEN-HOiJ>EB.  E.,  who  was  plaintiff 's  son,  was  the  owner  of  the 
four  acres  of  land  in  controversy.  The  land  was  sold  successively 
on  several  judgments  against  the  son,  one  of  which  was  also 
against  the  mother  (plamtiff)  as  surety.  The  mother  made  an 
arrangement  with  defendant  B.,  whereby  he  was  to  acquire  the 
certificates  of  purchase  and  extend  to  her  the  time  for  redemption. 
L.  afterwards  purchased  the  land  upon  execution  on  a  judgment 
inferior  to  those  above  referred  to,  and  he  claimed  to  hold  it  as 
against  plaintiff,  on  the  ground  that  plaintiff 's  arrangement  with 
B.  amounted  to  a  payment  and  extinguishment  by  her  of  the  prior 
liens,  thus  making  his  lien  the  first  one.  But  hild  that  his  claim 
could  not  be  sustained,  for  two  reasons  :  First,  because  plaintiff, 
as  a  surety,  had  the  right  to  redeem,  and  thus  to  acquire  the  judg- 
ment for  which  she  was  surety,  and  hold  it  for  her  own  protection, 
and  by  doing  so  she  did  not  pa^r  and  extinguish  it;  second,  L.'8 
effort  to  redeem  was  not  made  within  the  time  prescribed  by  the 
statute.    BleckToan  v.  Butler,  128. 

2.     Partition  saijb  is  judicial  sale.    See  Dower,  1« 

8.    Caveat  bmftob  :  estoppel.    See  Homesteads,  4. 

4.  Vacation  of  :  restitution  of  money.  See  Homesteads,  6;  Judg- 
ments, 6. 

See  Attachment,  6,  7,  8, 

JURISDICTION. 

1.  Of  supreme  court.  See  Appeal,  1-12,  vaasim;  Practioe  in 
Supreme  Courti  1,  2. 

2.  Of  township  trustees.    See  Animals,  1. 

8.    Of  DiSTBior  court.    See  Courts,  1-4. 

4.  Of  JUSTICES'  courts  in  attachment.  See  Justices  and  Their 
Com'ts,  2. 

JURORS  AND  JURY. 

1.  Misconduct  of  :  appeal.  This  court  will  not  reverse  a  judgment 
on  the  ^ound  that  the  Jury  permitted  the  sheriff  and  bailiff  to 
communicate  with  them,  where  it  is  not  shown  that  the  communi- 
cations were  such  that  the  jury  could  have  been  influenced  thereby. 
Miller  v.  Boot,  545. 

2p    Selection  of.    See  Criminal  Law,  8. 

8.     INTO230ATI0N  OF  JUROR.    See  Criminal  Law,  9. 

See  Grand  Juror& 

JUSTICES  AND  THEIR  COURTa 

1.  Appeal  :  PRAcncs :  exceptions.  While  an  objection  in  a  jus- 
tice's court  need  not  be  made  aa  formally,  and  a  record  of  it  made 
as  fully,  as  is  required  in  courts  of  record,  yet  a  party  objecting  to 
a  decision  rendered  in  a  justice's  court  must,  in  an  intelligible 
manner,  and  at  the  time,  make  his  objection  known,  in  order  to 
have  the  decision  reviewed  by  preceedmgs  in  error*  (See  Code, 
sec.  8516.)    Condray  v.  Stifel,  m. 
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8.      JURISDIOTION  IN  ATTACHMENT  :  NON-BBSIDENT  DEFENDANTS.     Under 

section  8511  of  the  Code,  justices  of  the  peace  have  jurisdiction  of 
actions  commenced  by  the  attachment  of  property  found  within 
their  respectiTe  townships,  and  to  subject  such  property  to  the  pay- 
ment of  the  plaintiffs'  claims,  though  the  defendants  do  not  reside 
in  the  state,  and  no  personal  service  of  notice  is  made  upon  them. 
The  posting  of  notices  in  accordance  with  sections  86U9,  8610  is 
sufficient  to  confer  jurisdiction  over  the  property.  Sections  8507 
and  8517  of  the  Code,  relating  to  the  jurisdiction  of  justices,  and 
the  commencement  of  actions  before  them,  are  not  in  conflict  with 
section  8511,  and  do  not  annul  it.  Anderson  v.  Union  Pete  By, 
Co,,  445. 

8.    Transfer  of  causes  by  consent  to  district  court.    See  Courts,  1. 

i.  Judgments  for  fines  :  how  made  liens  on  real  bstatb.  Bee 
Intoxicating  Liquors,  1. 

LAND. 

See  Real  Estate. 

LANDLORD  AND  TENANT. 

1.  Access  to  leased  premises.  The  lessee  of  one  portion  of  a 
double  business  house  cannot  claim  a  right  of  access  thereto 
through  the  other  portion,— though  such  access  is  granted  by  the 
lessor  for  a  time  as  a  matter  of  accommodation, — where  there  are 
other  means  of  access  to  the  leased  portion,  and  no  provision  for 
such  right  is  made  in  the  written  lease.  If  such  rignt  of  access 
were  shown  to  be  necessary  to  the  proper  use  and  enjoyment  of 
the  leased  portion,  the  case  might  be  different.  Ward  v.  Mobertson^ 
169. 

2.  Title  to  property  on  faru.  Where  a  tenant  leases  a  farm  and 
is  to  pay  as  rent  one-half  of  all  the  products  and  stock  raised 
thereon,  he  has  a  half  interest  in  such  products  and  stock,  and  it 
cannot  be  taken  to  satisfy  the  landlord's  debts.  Stickney  v, 
Stickney,  699. 

8.  Landlord's  lien:  priority  over  mechanic's  lien  and  oeeattkl 
MORTGAQB.    See  Mechanic's  Liens,  2-4 

LARCENY. 
8ee  Criminal  Law,  16,  25. 

LEVEES. 

1.  Cost:  liability  of  lands  indirectly  benefited.  Lands  not 
swampy  or  overflowed,  but  which  are  indirectly  benefited  by  the 
construction  of  a  public  levee  by  the  improvement  of  means  of 
access  by  roads,  and  by  the  reclamation  of  low,  wet  lands  in  the 
vicinity,  may  properly  be  taxed  to  pay  for  the  construction  of  the 
levee.    Chambliss  v.  Johnson,  611. 

2.  Throuoh  two  counties:  assessment  to  pay  for:  rioht  of 
appeal.  Where  a  public  levee  is  constructed  through  two  counties, 
any  person  aggrieved  by  the  action  of  the  board  of  supervisors  in 
locating  the  levee,  or  in  fixing  the  number  of  acres  benefited  by 
reason  of  the  construction  oi  it,  and  to  be  assessed  to  pay  for  it, 
has  the  right  to  appeal  to  the  district  court  (Chap.  85,  Laws  of 
1880),  but  on  an  appeal  from  an  assessment  actually  made,  the 
question  whether  the  land  is  assessable  cannot  be  raised,  but  only 
tne  question  whether  it  has  been  assessed  in  proper  proportion. 
Chapter  189,  Laws  of  1886,  does  not  apply  to  levees.    la. 

See  Constitutional  Law,  1^ 
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UENS. 

1.  DsFBOnvB  "INDBZ  OF  ALL  LIENS:"  NOTiOB.    See  Judgment,  5. 
B.     Ordbb  of.    See  Priorities. 

Fob  liens  of  vabious  einds,  see  appropriate  titles, 

LIMITATION  OF  ACTIONS. 
See  Statute  of  Limitations* 

LIS  PENDENS. 

AcmoN  FOB  DIYOBOE  AND  ALDiONT.  The  filing  of  s  petition  for 
divorce,  in  which  it  is  alleged  that  the  defendant  has  real  estate, 
and  asking  for  judgment  for  alimony,  and  that  it  be  made  a  special 
Jien  on  defendant's  real  estate,  does  not  create  a  lien  on  the  real 
estate,  nor  give  notice  of  an  interest  therein,  under  section  2628  of 
the  Code;  but  held  that  a  mortgage  made  by  defendant  on  his  real 
estate  after  the  filing  of  such  petition,  and  recorded  before  judg- 
ment for  alimony  is  rendered  in  such  case,  is  a  lien  superior  to  the 
judgment.    Scott  v.  Rogers,  488. 

MANDAMUS. 
Whbn  fbopee  bemedy.    See  Taxation,  1. 

MASTER  AND  SERVANT. 

1.      INJXJBY  TO  SEEYANT:  NEGLIGENCE  OF  FELL0W-8EBYANT:  LIABILITY. 

An  employer  is  not  liable  for  damages  sustained  by  an  emplojre 
from  tne  negligence  'of  a  co-employe,  notwithstanding  he  is 
higher  in  authority  than  the  one  receiving  the  injury.  (See  opinion 
for  authorities.)  And  so,  in  this  action  to  recover  for  an  injury 
received  by  an  employe  through  defective  machinery  constructed 
and  used,  during  tne  absence  of  the  superintendent  and  without 
his  direction,  but  under  the  direction,  as  plaintiff  alleges,  of 
another  employe,  held  that  there  was  no  evidence  that  the  other 
employe,  if  he  did  direct  the  construction  and  use  of  the  defective 
machinery,  had  any  authority  so  to  do,  and  that  instructions 
based  upon  the  theory  that  he  had  such  authority  were  unwar- 
ranted and  erroneous.  Wilson  v.  Dunreath  Bed-Stone  Quarry 
Co.,  429. 

2.     :  evidencb:*  declabations  op  pellow-seevant:  bes  gest^s. 

In  an  action  by  a  servant  for  any  iniury  caused  by  the  negligence 
of  a  fellow-servant,  alleged  to  have  been  a  temporary  vice-nrinci- 
pal,  the  declarations  of  the  fellow-servant  made  before  and  after 
the  accident  causing  the  injury,  and  no  part  of  the  res  gestoe,  are 
not  admissible  to  bind  the  master.    Id, 

8.    :  CONTBIBUTOBY  NEGLIGENCE:  EVIDENCE.    In  an  action  for 

an  injury  received  by  an  employe  while  riding  down  a  tramway 
on  a  car,  evidence  tending  to  snow  that  plaintiff  was  warned  of 
the  danger  of  getting  on  tne  car,  and  that  he  knew  it  was  a  peril- 
ous ride,  should  have  been  admitted  as  bearing  on  the  question  of 
his  own  negligence.    Id. 

4.    INJUBIES  TO  EMPLOYES.    See  Railroads.  21-28. 
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MECHANICrS  LIENS. 

1.  Foreclosubb:  fbior  lien:  sale:  rbdemftion:  possession. 
Where  materials  are  famished  for  an  independent  building  on 
mortgaged  premises,  the  material  man  has  the  prior  lien  on  the 
buildmg,  and  the  mortgagee  on  the  land;  and  upon  the  foreclosure 
of  the  mechanic's  lien  ^ne  court  may.  as  between  the  material  man 
and  the  owner,  direct  the  sale  of  the  building  as  personal  property, 
t.  e.,  without  redemption,  giving  the  mortgagee  a  reasonable  time 
in  which  to  redeem  the  building  before  its  removal,  and  in  the 
me£intime  awarding  the  possession  of  the  building  to  the  pur- 
chaser, when  such  possession  will  not  materially  interfere  wiUi 
the  owner's  possession  of  that  portion  of  the  land  not  occupied  by 
the  building.  (Bee  sec.  9,  chap.  100,  Laws  of  1876.)  lAice  v. 
Curtis,  847. 

2.  Collateral  seoubity  to  defeat.  In  an  action  by  a  material 
man  agaiiist  a  landlord  and  tenant  to  establish  and  enforce  a 
mechanic's  lien  upon  improvements  placed  on  the  premises  hr 
the  tenant,  the  fact  that  plaintiff  sought  to  establish  tlu&t  the  l&na- 
lord  was  a  purchaser  of  tne  materials,  and  to  make  him  personally 
liable,  did  not  defeat  the  right  to  a  lien,  under  section  2129  of  the 
Code,  providing  that  one  cannot  have  a  lien  who  has  oollateonal 
security  on  the  contract, — ^where  the  claim  of  personal  liabili^ 
was  before  trial  dismissed  without  prejudice.  National  Lumber 
Co.  V,  Bowman,  706. 

8.  Error  in  describing  frbmisbs  :  actual  notice.  In  such  action, 
an  eiTor  in  describing  the  premises,  in  the  claim  filed  for  the  Hen, 
did  not  defeat  the  right  to  the  lien  as  against  the  landlord,  where 
he  had  actual  notice  of  all  the  facts,  and  could  not  have  been 
misled  by  the  error,  but  must  have  known  that  the  Uen  was 
claimed  on  these  very  improvements.    Id, 

4.  Landlord's  and  MEOHAiaci's  liens  :  chattel  mortoaqe  :  priority. 
A  mechanic's  lien  for  materials,  on  improvements  made  by  a  ten- 
ant on  leased  land  in  accordance  with  the  terms  of  the  lease,  and 
with  knowledge  of  the  landlord,  is  superior  to  the  landlord's  lien 
for  rent,  and  also  to  a  chattel  mortgage  on  the  improvements 
taken  by  the  landlord  after  they  were  made,  but  prior  to  the  pro- 
ceedings to  establish  the  lien.  (See  opinion  for  statutes  and  cases 
cited.)    Id. 

6.  Materials  to  contractor:  contractor  paid  by  owner  in 
ADVANCE.  Where  a  contractor  receives  payment  in  full  before  the 
agreement  with  a  sub-contractor  for  materials  is  made,  the  sub- 
contractor cannot  have  a  lien  as  against  the  owner  or  his  prop- 
erty. See  Stewart  v,  Wright^  52  Iowa,  877;  Boland  v.  Railway 
Co,,  61  Iowa,  880.)  In  this  case  it  was  claimed  that  the  contractor 
was  in  fact  the  company  for  which  the  work  was  done,  and  thai, 
therefore,  the  company  and  its  propertv  should  be  charged  with 
the  Uen;  but  the  evidence  (see  opinion)  does  not  support  the  claim. 
Mdllory  v.  City  of  Marion  yVatenvorka  Co,,  715. 

6.    Priority.    See  Judgment,  9. 

MERGER. 
Bee  MoRTQAQES,  1,  8. 

MINORS. 
Bee  Guardians,  1;  Partition,  2, 
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MINORITY. 
Fbesttmftion  against.    See  Parties  to  Aotions,  1. 

MISTAKR 
Bee  Debdb,  1^  2;  Guabaiity,  2;  Judgmbht,  7;  Tasks,  1. 

MITTIMUa 
LiFB  OF.    See  Criminal  Law,  21. 

MORTGAQE& 

1.  PUROmABB  OF  LEGAL  TITLE  BY  MOBTGAGBB :  MBBGER.    A  father  held 

a  first  mortage  on  his  son's  land.  Afterwards  he  purchased  the 
land  for  a  given  sum,  paying  in  cash  the  difference  between  that 
sum  and  the  amount  of  the  mortgage.  The  father  did  not  at  this 
time  know  of  any  junior  liens  on  the  land,  but  he  did  not  give  up 
the  note  and  mortgage,  and  the  latter  was  not  cancelled  of  record. 
Held  that  there  was  no  merger  of  the  mortgage  in  the  legal 
title,  but  that  it  remained  the  first  lien  in  his  hands  and  those 
of  his  assignee. .  ( See  cases  cited  in  opinion.)  Qray  v.  Nelson, 
63. 

2.      :    ACXX>UiniNG    to    JUNIOB    LIEN-HOLDBBS    fob    BENTS   AND 

FBOFTTS.  Where  a  mortgagee  buys  the  legal  title  to  the  mortgaged 
land,  although  his  mortgage  is  not  merged  therein  in  favor  of 
junior  lien-holders,  he  is  not  required,  in  the  adjustment  of  liens, 
to  account  to  them  for  the  rents  and  profits  of  the  land  for  the 
tune  he  has  enjoyed  it  under  his  deed.    Id. 

8.      AfiBUUFTION  BY  FUBCHA6EB  OF  LAND  :    AGREEMENT  WITH0X7T  HUTU- 

ALTTY :  FBAUD :  EVIDENCE.  Defendants,  husband  and  wife,  were 
owing  four  certaih  mortgages  on  their  land,  which  plaintiffs  either 
ownc^  or  had  authority  to  collect;  also  another  mortgage  to  M., 
which  was  of  record,  but  of  which  plaintiffs  had  no  actual  notice. 
Defendants  proposed  to  convey  the  land  to  plaintiffs  in  satisfaction 
of  the  encumbrances,  and  plaintiffs  accepted  the  proposition,  and  a 
plain  warranty  deed  without  reservations  was  made  accordingly, 
out  the  evidence  (see  opinion)  shows  that  plaintiffs  understood 
that  the  four  mortgages  neld  by  them  were  the  only  encumbrances, 
and  t^at  they  did  not  intend  to  assume  any  other,  and  that  defend- 
ants knew  of  the  mortgage  to  M.    Held — 

(1)  That  if  defendants  understood  that  plaintiffs  meant  to  assume 
the  mortgage  to  M.  also,  then  the  minds  of  the  parties  did 
not  meet,  and  there  was  no  agreement  in  law. 

(2)  That  if  defendants  knew  that  plaintiffs  were  relying  on  their 
statements  as  to  liens,  then  it  was  a  fraud  for  them  not  to  dis- 
close the  existence  of  the  mortgage  to  M.,  and  such  a  fraud 
as  to  make  the  agreement  void,  ix  one  was  made.  Head  v. 
Thompson,  268. 

4.  Fobeolobubb:  illegal  oonsidebation  :  bubden  of  pboof:  evi< 
DENGE. .  In  an  action  to  foreclose  a  mortgage  against  the  grantee  of 
the  mortgagor,  who  has  assumed  the  payment  of  the  mortgage,  and 
who  sets  up  as  a  defense  that  the  notes  were  given  for  intoxicating 
liquors  sola  contrary  to  law,  and  that  therefore  no  recovery  can  be 
had  tiiereon,  the  defendant  has  the  burden  of  proof  to  establish 
such  defense,  but  he  fails  so  to  do  in  this  case.  Bessegieu  v.  Van 
Wagenen,  351. 
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6*  New  notes  given  for  seoured  debt.  A  real-estate  mortoage  con- 
tinues to  be  a  valid  lien,  though  the  original  notes  secured  thereby 
are  defaced  and  new  ones  executed  in  their  stead.  Eeid  v. 
Ahemethy,  488. 

6.  Delivery  :  what  amounts  to.  A  mortgage  may  be  deemed  deliv- 
ered and  accepted  when  it  is  executed  and  filed  for  record  by  the 
mortgi^ors  pursuant  to  an  agreement  with  the  mortgagee  that 
it  should  be  so  executed  and  filed.  ( See  opinion  for  citations.) 
Jd. 

7.  To  creditor's  wife  :  consideration.  A  mortgage  and  notes  made 
to  a  wife  for  a  debt  owing  to  the  husband  cannot,  on  that  account, 
be  set  aside  as  fraudulent  and  without  consideration  by  subsequent 
creditors  of  the  mortgagors.     Id, 

8.  Foreclosure  :  parties.  One  who  holds  a  certificate  of  purchase 
of  land  upon  the  foreclosure  of  a  junior  mortgage  is,  durinj^  the 
year  allowed  by  law  for  redemption,  only  a  lien-holder,  and  is  not 
a  necessary  party,  thoueh  a  proper  one,  to  the  foreclosure  of  a 
senior  mortgage;  and,  if  no  redemption  is  made,  and  a  sheriff's 
deed  is  executed  to  hira,  it  does  not  divest  the  lien  of  the  senior 
mortgage,  though  such  lien  can  be  enforced  against  him  only 
af ter  nis  rights  have  been  adjudicated  in  the*  maimer  provided  by 
law.    Stanbrough  v.  Daniela,  561. 

0.      :  REDEMPTION  BY  PURCHASER  X7NDER  JUNIOR  FORECLOSURE  : 

TFiRMS  OF :  EQUITY.  Where  two  mortgages  made  and  filed  at  the 
same  time  on  the  same  land,  and  which  were  therefore  co-ordinate 
liens  (Koevenig  v.  Sehmitz,  71  Iowa,  186),  were  foreclosed,  and  the 
sheriff  held  a  special  execution  on  each,  but  sold  on  one  only,  and 
plaintiff  bid  the  whole  amount  due  on  both,  including  costs,  and 
the  sheriff  applied  the  surplus,  after  paying  the  execution  on  which 
he  sold,  to  the  satisfaction  of  the  other  execution,  held  that,  though 
this  may  have  been  irregular,  it  accomplished  just  what  equity 
would  nave  decreed,  and  therefore  a  court  of  equity  rightly 
refused  to  disturb  it  on  the  complaint  of  a  purchaser,  under  a 
junior  foreclosure,  that  the  surplus  should  have  been  paid  to  her ; 
also,  that  the  court,  in  an  action  to  fix  the  terms  and  limit  the  time 
of  redemption  by  her  ( she  not  having  been  made  a  party  to  the 
foreclosures),  properlv  ordered  that,  to  effect  such  redemption, 
she  should  pay  the  whole  amount  bid  by  plaintiff,  with  ten  per 
cent,  thereon  from  date  of  pa}[ment,  not  excepting  the  coiAb 
made  in  the  foreclosure  of  the  senior  mortgages.    Id, 

10.  Right  of  redebiftion  from  foreclosure  sale  :  junior  lien- 
holder    NOT   MADE   party:    STATUTE    OF    UltlTATIONS.     Plaintiff 

claims  title  under  a  sheriff 's  deed  upon  the  foreclosure  of  a  mort- 
gage which  fell  due  January  1,  1877.  On  the  same  day  defendants 
obtained  a  judgment  lien  on  the  land,  but  they  were  not  made 

Sarties  to  the  foreclosure.  The  deed  under  the  foreclosure  was 
ated  September  19,  1879,  In  1886,  defendants  caused  execution 
to  issue  on  their  judgment,  and  the  land  to  be  sold  thereunder,  and 
they  purchased  it,  taking  a  certificate  of  sale  on  the  eighth  <^ 
February,  1887.  In  this  action  by  plaintiff  to  quiet  his  titlflb 
Jidd— 

(1)  That  defendants'  only  right  was  to  redeem  from  plaintiff^ 
and  that  it  was  necessary  to  exercise  that  right  within  the 
ten  years  following  January  1, 1877,  after  which  their  jud^ 
ment  ceased  to  be  a  lien  on  the  land,  under  section  2Sn2  of 
the  Code.  (See  Ooicer  v,  Winchester,  83  Iowa,  808,  anj 
Crawford  v.  Taylor,  43  Iowa,  2G0.) 
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(2)  That  their  time  for  redemption  was  not  extended,  or  their 
rights  in  any  way  enlarged,  by  the  fact  that  the  execution 
issued  upon  their  jud^^ent,  and  under  which  they  pur- 
chased, was  issued  pnor  to  January  1,  1887«  the  time  wnen 
their  lien  expired,  and  their  purchase  of  the  liuid  thereunder 
after  that  time. 

(8)  That  the  said  limitation  of  ten  years  was  not  prevented  from 
running  against  defendants  by  the  fact  that  during  a  portion 
of  the  time  the  persons  who  held  the  title  under  the  fore- 
closure lived  in  another  state;  the  provision  of  the  general 
statute  of  limitations,  that  it  shall  not  run  during  the  non- 
residence  of  the  debtor,  having  no  application  to  the  dura- 
tion of  a  judgment  lien.  ( See  Sendershott  v.  Ping,  24  Iowa, 
184.)  Albee  v,  Curtis,  644. 

11.  SBOUBING  several  notes  :  ASSIGNMENT  OF  PABT :  BBPABATB  FOBB- 

OLOSURES.  Conceding  the  rule  that  the  proceeds  of  mortgaged 
pronerty  sold  under  special  execution  to  satisfy  a  mortgage  debt 
maae  up  of  different  notes  should  be  applied  to  the  pavment  of 
such  notes  in  the  order  of  their  maturity,  and  that  one  safe  of  the 
mortgaged  premises  exhausts  the  lien  of  the  mortgage;  it  does  not 
apply  to  cases  modified  by  special  circumstances.  Aiid  it  is  hield 
in  this  case  that  the  mortgagee  may,  without  the  consent  of  the 
mortgagor,  assign  the  not^  last  failing  due,  and,  by  agreement 
with  the  assignee,  make  the  assigned  notes  the  first  lien.  And 
where  that  is  done,  and  the  agreement  is  in  writing  duly  acknowl- 
edged and  recorded,  and  the  mortgagor  afterwarcb  seUs  the  land, 
and  the  mortgagee  forecloses  the  mortgage  as  to  the  notes  retained 
by  him,  and  buys  in  the  land  for  only  enough  to  satisfy  the  judg- 
ment, and  the  grantee  of  the  mortgagor  redeems,  he  cannot,  vnder 
a  claim  that  the  mortgage  lien  was  exhausted  upon  such  sale,  pre- 
vent the  assignee  of  the  notes  constituting  the  first  lien  under  tlie 
agreement  from  foreclosing  the  mortgage  as  to  such  notes. 
Morgan  v,  Kline,  681.  « 

12.  Pbiobity.    See  Judgment,  6,  9;  Mechanics'  liens,  1. 

See  Chattel  MoBTOAaB& 

MURDER 
CONYIOTION  ON  oiBOUiiSTANTiAL  EViDENOB.    See  Criminal  Law,  10. 

MUSCATINE  ISLAND  LEVEE. 

See  CONSTTTUTIONAL  LAW,  1-4. 

NAMES. 
DzsoBBPANOY  OF  IN  JUDOMBNT  BBOOBDB.    See  Judgments,  5. 

NEGLIGENCE. 

1.  In  CASE  OF  WALKS.    See  Cities  and  Towns,  S. 

2.  In  proyidinq  proper  machinery.   See  Master  and  Servant,  1-8. 
8.     In  OFEBATmo  railroads.    See  Railroads,  S-82. 

4.     Of  attorneys  imputed  to  client.    See  Attorneys  at  Law,  4. 

See  Contributory  Neguoench. 
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NEW  TRIAI^. 

1.  DisORBTiON  OF  TBIAL  OOXTRT.  An  Order  granting  a  new  trial  will 
not  be  disturbed  on  appeal  unless  it  clearly  appears  that  the  trial 
court  has  abused  its  discretion  in  granting  it.  Peebles  v.  Peebles,  11. 

2.  Misconduct  of  counsel  :  discretion  of  ooubt.  If  it  was  mis- 
conduct on  the  part  of  the  plaintiff's  attorney,  in  his  closing 
remarks  to  the  jury,  and  in  the  absence  of  the  judge,  to  comment 
upon  a  case  which  had  been  read  to  the  court  in  the  hearing  of  the 
jury,  the  granting  of  a  new  trial  on  that  ground  was  a  matter  for 
the  sound  discretion  of  the  trial  court,  whose  action  cannot  be  set 
aside  without  a  showing  of  the  abuse  of  that  discretion.  CSee 
Qeorge  v,  Stoafford,  75  Iowa,  491.)  Sh^Mird  v,  Chicago,  B  L  dbP 
By,  Co.,  54. 

8.     Surpbise:  eyidencb  not  prejudical.    a  new  trial  is  properly 
refused  on  the  ground  of  surprise  in  certain  testimony,  where, 
appears  that  such  testimony  was  not  prejudicial  to  appellant.   Key 
V,  Des  Moines  Ins,  Co,,  174. 

4.  Vebdiot  justified.  Where  the  verdict  was  justified  by  the  evi- 
dence and  instructions,  a  motion  for  a  new  trial,  on  the  ground 
that  the  verdict  was  contrary  to  the  law  and  the  evidence,  was 
properly  overruled.    Bichmond  v,  Sundburg,  255. 

6.  Eyidencb  not  in  case  considered  by  jury.  Where  evidence  not 
in  the  case  is  improperly  taken  to  the  jury  room  and  considered  as 
evidence  by  the  jury,  that  fact,  without  further  inquiry  as  to  its 
effect,  is  ground  for  a  new  trial.  (  See  opinion  for  application  of 
rule.)    Kruidenier  v.  Shields,  504. 

0.  Instructions  :  exceptions.  A  new  trial  is  properly  refused  on 
the  ground  of  error  in  an  instruction  not  excepted  to  when  given, 
and  as  to  which  no  ground  of  objection  is  stated  in  a  motion  for  a 
new  trial,  though  it  is  therein  alleged  to  be  erroneous.    Lyons  v. 

•      Van  Oorder,  600. 

7.  Application  for  new  trial  :  finding  of  court:  appeal.  An  appli- 
cation for  a  new  trial  under  section  8155  of  Code,  based  on  grounds 
discovered  after  the  term  at  which  the  verdict  is  rendered,  is 
liable  by  ordinary  proceedings,  and  where  the  evidence  on  which 
the  ruling  is  made  is  conflicting,  this  court  cannot  interfere  on  the 
ground  of  insufficient  evidence  to  sustain  the  order.  Kruidenier  v. 
Shields,  604. 

8.  Intoxication  of  juror.    See  Criminal  Law,  0. 

9.  Neytly  discovered  evidence.    See  Criminal  Law,  17. 

10.  Misconduct  of  counsel.    See  Criminal  Law,  27. 

11.  Motion  fob  :  time  of  filing.    See  Practice  in  Supreme  Court,  88. 

NOTICE. 

1.  Of  tbespassing  animai^.    See  Animals,  1« 

2.  Of  appeal.    See  Appeal,  7,  8. 

8.     Of  chattel  mobtgages.    See  Chattel  Mortgages,  2-4^ 

4.  Of  taking  depositions.    See  Depositions,  1. 

5.  Of  appeal  fbom  order  establishing  highway.    See  Highways,  2. 
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6.  Of  JUDaKBNT  LiEif :  dsfeotiye  indbz.    See  Judgment,  6. 

7.  Of  MB0HANIC8'  UBN.    See  Mechanics'  Lien,  8,  4. 

8.  Of  thb  bale  of  ohattei^  :  possession.    See  Sales,  9. 

9.  Of  nrrEBBST  m  land  :  possession.  See  Schools  and  School 
Districts,  8. 

10.  Of  prior  oonvbtanob.    See  Vendor  and  Vendee,  10. 

11.  To  QUIT  LEASED  PREMISES.    See  Forcible  Entry  and  Detainer,  9, 8. 

12.  To  RBDBEii  FROM  TAX  SALE.    See  Tax  Sale  and  Deed,  8-10. 

NUISANCE, 

1.  To  HOMESTEAD :  MBABURS  OF  DAMAGES.  The  owner  of  a  home- 
stead, in  an  action  to  recover  for  a  nuisance  affecting  his  home- 
stead and  the  health  and  comfort  of  his  family,  is  not  limited  to 
the  damages  sustained  by  reason  of  the  depreciation  of  the  rental 
value  of  the  property,  but  is  entitled  to  recover  for  the  inconven- 
ience and  discomfort  suffered,  and  the  deprivation  of  the  comfort- 
able enjoyment  of  the  property  by  himselt  and  family.  (See  cases 
cited  in  opinion.)    Bandotfv,  Tovm  of  Bloomfleld,  50. 

2.  Sewer  :  damaqes:  evidenoe  as  to  other  sewers.  In  an  action 
for  damages  caused  by  a  sewer  which  emptied  near  plaintiff^s 
premises,  evidence  that  another  sewer  of  similar  construction  and 
use  did  not,  at  its  outlet,  produce  offensive  smells  was  properly 
excluded.    IcL 

I 

8.  Damages  :  nxhsanoe  kept  by  plaintiff  :  oontributory  negli- 
gence. In  an  action  to  recover  for  damages  caused  by  a  nuisance, 
the  fact  that  plaintiff  himself  was  suil^  of  keeping  a  nuisance 
resulting  in  similar  damages  to  himself  cannot  defeat  his  recovery. 
The  doctrine  of  contributory  negligence  does  not  apply  to  such  a 
case.    Id, 

4.    Liquor  nuisancbs.    See  Intoxicating  Liquoia. 

OFFICERS. 

1.  Db  FACfTO :  ACTS  OF.    See  Attachment.  11. 

2.  Presumption  in  fayor  of.  See  Agricultural  College,  1;  Tax  Sale 
and  Deed,  4 ;  Cities  and  Towns,  0. 

8.    Liability  for  releasing  attachment.    See  Attachment,  2-4. 

4.  Authority  of.    See  Corporations,  8, 4. 

5.  Testing  right  to  offiob.  See  Injunction,  4;  Schools  and 
School  Districts,  6. 

0.  Unlawful  expenditure  of  money  by:  injunohon  by  tax- 
payers.   See  Counties,  2. 

7.  Deputy  oounty  officers  :  appointment  and  compensation  of. 
See  CountieSj  1. 
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ORIGINAL  NOTICaa. 

1.  SuFFiaiBNcnr :  amount  claimed.  The  original  notice  in  this  oase, 
following  the  language  of  the  note  sued  on,  notified  defendant  thai 
plaintiffs'  petition  would  be  on  file  claiming  of  him  ''one  hundred 
and  seventy-nine  and  thirty  one-hundreoths,  with  ten  per  cent, 
mtereet"  from  the  date  of  the  note, — ^the  word  "dollars"  being  evi- 
dently intended,  but  omitted.  Held  that  it  was  not  a  case  of  no 
notice,  but  of  irregular  notice  only,  and  that  a  judgment  for  so  many 
dollars  was  not  void.  (Compare  Woodbury  v.  McOuire,  42  Iowa» 
889.  and  Bunee  v.  Bunce,  69  Iowa.  688.)    Qray  v.  Wolf,  680. 

2.     :  siONATURB  OF  OFFICES.  The  retum  of  the  original  notice  in 

this  case  showed  personal  service  and  was  signed  thus:  **  By  J.  B. 
Myebs,  Deputy.  J.  W.  Workman,  Sheriff.'*  Held  to  be  good,  as 
showing  service  by  Myers,  as  depuly  of  Workman,  sheriff.    Id. 

8.  Serviob  by  publication  :  personal  judombnt.  See  Attachment, 
6-8. 

4.  In  attachment  in  justices*  courts.  See  Justices  and  Thehr 
Couris,  2. 

6.  Service  by  publication  on  non-resident  minors.  See  Parti- 
tion, 2. 

6.    Defects  in  :  how  corrected.    See  Appeal,  9. 

PARDONS. 
Bee  Criminal  Law,  22,  28. 

PARENT  AND  CHILD. 
See  Domestic  Relations,  1. 

PARTIES  TO  ACTIONS. 

1.  Minority  :  presumption  against.  In  the  absence  of  any  aver^ 
ments  in  the  pleadings,  and  of  any  competent  proofs  in  the  record, 
that  one  of  the  defendants  is  a  minor,  this  court  must  presume  that 
Rhe  is  of  age,  and  competent  to  make  her  own  defense.  Kavdlier 
V,  MachvM,  121. 

2.  Trustee  with  legal  title  :  quieting  titlb.  Under  sectioii  2644 
of  the  Code,  the  party  holding  the  legal  title  to  a  cause  of  action, 
though  he  be  a  mere  accent  or  trustee,  with  no  beneficial  interest 
therein,  may  sue  thereon  in  his  own  name.  (See  cases  cited  in 
opinion.)  Aiid  the  fact  that  the  plaintiff  in  this  action  to  quiet 
title  paid  nothing  for  the  conveyance  to  her,  and  that  her  counsel 
paid  the  consideration,  and  had  the  conveyance  made  to  her,  even 
without  her  knowledge  at  the  time,  is  no  defense  to  the  action. 
Cassidyv.  Woodward,  854. 

8.     To  SUIT  ON  OFFiCL^  BOND.    See  County  Treasurer,  9i 

4.     Estoppel  to  deny  capacity.    See  Judgment,  4. 

6.    On  appeals  to  sxtpreme  court.    See  Appeal,  8. 

See  Attachment,  8  C8);  Mortgages,  8;  Partition,  1-4;  Schoous  and 
School  Districts.  6. 
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PARTITION. 

1.      DSFBCT  OF  FABTIBS  :  YAUDTTY  AS  TO  THOSE  IN  COURT.     Althouffh 

in  a  partition  case  the  court  does  not  acquire  jurisdiction  of  all  tne 
persons  interested  in  the  real  estate,  tni»  proceeding  are  not  void 
or  voidable  as  to  those  who  are  actually  or  constructively  in  court. 
Williams  v,  Wescott,  832. 

t,  Sbbvicb  by  pubucation  :  NON-BSSIDBNT  MINORS.  Service  by  pub- 
lication in  partition  cases  is  expressly  authorized  by  section  2718  of 
the  Code,  and  where  non-resident  minors  are  so  served,  and  a  guar- 
dian dd  litem  is  appointed  and  answers  for  them,  the  judgment  is 
final  and  conclusive  as  to  them.    Id, 

8.   AOQUIBSOENGB  OV  PARTIES  AND  ACCEPTANCE  OF  SHARES  :  ESTOPPEL. 

Where  parties  to  a  partition  suit  acquiesce  in  the  proceedings  and 
receive  and  retain  their  shares  of  the  proceeds,  they  are  estopped  to 

?[uestion  the  validity  of  the  proceedings,  and  so  is  one  who  takes 
rom  them  a  subsequent  conveyance  of  their  interest  in  the  land, 
with  knowledge  of  the  facts.    Id, 

4.  Right  of  one  co-plaintiff  to  assign  and  dismiss  :  intervention 
OF  ASSIGNEE :  RES  ADJUDICATA.  One  of  the  plaintiffs  in  this  action 
for  partition  was  the  devisee  of  a  life-estate  in  the  land,  but  in  the 
petition  she  claimed  only  a  fractional  share.  After  the  petition  had 
Deen  filed,  but  before  any  pleading  or  claim  of  any  kind  had  been 
filed  presenting  an  issue  against  her,  she  assigned*  to  H.  her  life- 
estate,  and  filed  in  the  court  a  statement  of  that  fact  and  a  dismissal 
of  the  action  as  to  her  on  that  ground ;  but  the  court  entered  judg- 
ment confirming  the  shares  as  set  out  in  the  petition,  and  appointed 
referees  to  partUion  the  land.  Afterwards,  on  the  intervention  of 
H.,  asking  for  a  dismissal  of  the  cause,  and  upon  the  motion  of 
himself,  his  assignor  and  all  of  the  defendants,  praying  for  a  dis- 
missal, the  court  modified  the  judgment  so  as  to  substitute  H.  in 
the  place  of  his  assignor  in  the  partition.  Afterwards  H.  filed  a 
supplemental  petition  of  intervention,  setting  up  his  life-estate, 
and  asking  that  it  be  established  against  the  premises.  On  this 
issue  the  court  found  that  he  had  received  all  the  equity  to  which 
he  was  entitled  in  the  judgment  for  partition,  as  modified. 
Held^ 

(1)  That,  under  section  2844  of  the  Code,  H.'s  assignor  had  a 
right  to  dismiss  the  action  as  to  herself,  and  that  thereafter 
she  was  not  a  party  thereto,  and  that  the  judgment  of  par- 
tition did  not  bind  her.  If  other  parties  desired  to  proceed 
with  the  cause  as  against  her,  they  should  have  made  her  a 
party  defendant.    (Code,  sees.  2547,  2551.) 

(2)  That  the  judgment  of  partition  did  not  bind  H.  as  assignee, 
because  neither  he  nor  his  assignor  was  a  party  at  the  time 
it  was  rendered, — his  intervention  not  havmg  occurred  till 
after  that  time. 

(8)  That  the  court  erred  in  holding,  in  effect,  that  the  issue  as  to 
H.'8  life-estate  was  adjudicated  in  the  judgment  in  partition, 
since  neither  he  nor  that  issue  was  then  before  the  court. 

(4)  That  the  cause  should  be  remanded  to  retry  the  cause  on  the 
application  for  partition,  regardless  of  the  prior  adjudica- 
tions, giving  f  ml  opportunity  to  amend  the  pleadings  and 
make  new  parties.    Ocheltree  v,  HiU,  721. 

See  Dower,  1« 


^ 
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PARTNERSHIP. 

1.  EviDENOB  TO  FBOVB.  The  note  sued  on  was  made  by  ''Tasker 
Brothers."  There  were  five  brothera  of  that  Dame  engaged  at  the 
same  place  in  a  somewhat  similar  business,  and  they  were  all 
made  defendants  on  the  ground  that  they  all  belonged  to  the  firm 
of  "Tasker  Brothers/'  and  the  jury  found  that  tnat  claim  was 
true  by  bringing  in  a  verdict  against  all  of  them.  Held  that  the 
evidence,  not  set  out  in  the  opinion,  was  suffloient  to  support  the 
verdict  on  appeal.    JEye  v,  Tasker,  48. 

2.      AOGOUNTINQ  :  DECREE  :  IMPROPER    DIVISION    OF    OASB.       Action  in. 

chancery,  brought  against  an  administratrix,  to  settle  a  partner- 
ship between  plaintiS  and  decedent,  the  business  of  which  plaintifP 
continued  to  carry  on  after  the  death  of  his  partner.  Plaintiff 
alleges  a  written  contract  for  a  settlement  between  himself  and 
dec^ent,  and  various  mistakes,  errors  and  omissions  in  the  entries 
in  the  firm  books,  and  asks  affirmative  relief.  Defendant  denies 
the  alleged  mistakes^  errors  and  omissions  in  the  books,  and  alleges 
other  errors  and  omissions,  which,  if  corrected,  would  show  a  large 
balance  in  her  favor,  and  she  asks  that  the  accounts  be  settled,  and 
for  formative  relief.  The  court  dismissed  plaintiff 's  petition  ao 
far  as  he  demanded  affirmative  relief,  but  ordered  that  the  case  be 
retained  for  the  purpose  of  requiring  plaintiff  to  account  for  his 
trust  as  surviving  partner,  and  made  no  disposition  of  defendant's 
claim  for  relief  on  the  gfround  of  errors  in  the  books  prior  to 
decedent's  death.  Held  that  it  was  error  thus  to  split  the  case, 
and  pass  upon  plaintiff 's  evidence,  and  leave  the  issues  growing 
out  of  defendant's  claims  undetermined,  ^^specially  since  the 
determination  of  such  issues  was  necessary  for  a  proper  account- 
ing by  plaintiff  as  surviving  partner, — and  t^at  the  whole  case 
ought  to  have  been  determined  together  ;  and  n  is  remanded  for  a 
new  trial  accordingly.    Smith  v.  Knight,  040. 

See  Chattel  Mortgaobb,  !• 

PAYMENT. 

1.  What  is  and  ib  not.    See  Agency.  1 ;  InBaranoe,  19 ;  Judicial 

Sales,  1. 

2.  Application  of  deposit  to  pay  note.    See  Banks  and  Banking,  1 . 

PERSONAL  INJCTRIES. 

See  Cities  and  Towns,  3 ;  Master  and  Servant,  1-9 ;  Railroads,  Sl- 
82. 

PHARMACISTS. 

Sales  of  liquors  by  :  permit  :  penalty.  See  Intoxicating  liquors,  9- 
5. 


I 


PLEADING. 

1.  Waiver  of  error  by  answering.  Error,  if  any  there  was,  in 
overruling  defendant's  motion  to  require  plaintiff  to  make  his  peti- 
tion more  specific,  was  waived  by  answering  the  petition.  QSee 
cases  cited  m  opinion.)    Randolf  v,  Toum  of  Bloomjleld^  50. 

2.  Denying  signature  to  paper  sued  on  :  burden  of  proof.  In  an 
action  upon  a  contract  which  plaintiffs  claimed  to  own  by  virtue 
of  a  written  but  lost  assignment  from  the  original  owner,  defend- 
ant denied  generally  the  allegations  of  the  petition.    Held  that 
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this,  without  a  special  denial  of  the  signature  to  the  alleged 
assignment,  put  in  issue  the  execution  of  the  assignment  and 
plaintiffs'  ownership  of  the  claim,  ana  cast  upon  plaintiffs  the 
Durden  to  establish  the  existence  of  the  assignment,  and  to  sliow, 
at  least,  its  substance,  and  that  it  was  of  force  when  the  action 
was  commenced,  and  when  a  judgment  was  demanded  thereon. 
(See  Ck)de,  sec.  3780.)    Probert  v.  Anderson,  60. 

8.  Two  OAUSBS  IN  ONB  oouKT :  NO  OBJBcmoN :  PRAcncB.  Where  two 
causes  of  action  are  pleaded  in  one  count,  but  defendant  makes  no 
objection,  the  co\irt  may  properly  submit  them  both  to  the  jury. 
Joy  V,  Bitzer,  78. 

4.  Claims  against  estates  :  denial  presumed.  In  an  action  upon  a 
judgment  fls  a  claim  against  an  estate,  no  answer  is  necessary,  but 
the  adpiinistrator,  by  resisting  the  claim,  not  only  puts  in  issue  the 
validity  of  the  judgment,  l^ut  of  the  debt  on  which  it  is  founded, 
so  that  no  recitals  of  the  judgment  are  to  be  regarded  as  prima- 

facie  evidence  against  him  because  not  denied.    SoovU  v,  tHaher, 

vim 

5.  Ck>T7NTER-0LAiM :  WHAT  IS  NOT.  It  is  the  Opinion  of  this  court  that 
the  affirmative  matter  pleaded  in  the  answer  in  this  case  (see 
opinion)  was  designed  to  show  a  defense  to  plaintiff's  claims 
rather  than  to  lay  the  foundation  for  affirmative  relief,  and  that 
the  case  was  tried  in  the  district  court  on  that  theory,  and  that  a 
decree  in  favor  of  the  defendants  on  the  allegations  of  the  petition 
would  have  given  them  all  the  relief  they  could  have  obtamed  on 
the  averments  of  their  answer.  It  is  therefore  held  that  they  were 
not  entitled  .to  affirmative  relief  on  their  answer,  on  the  ground 
that  it  amounted  to  a  counter-claim,  and  that  no  reply  was  filed 
thereto.    Kavalier  v,  MctchtUa,  121. 

6.  Faots  shown  by  ExmsiTS.  A  petition  must  be  understood  as  aver- 
ring the  facts  disclosed  and  alleged  in  the  exhibits  attached 
thereto.    Marriage  v.  Woodruff,  291. 

7.  Averments  of  answer  not  denied  :  Effect.  A  replv  does  not 
necessarily  admit  the  averments  of  the  answer  which  ft  does  not 
deny,  nor  waive  the  denial  made  by  implication  of  law.    ( Com- 

gare  Day  v.  Insurance  Co,,  76  Iowa,  1694.)    Stanbrough  v.  Daniels, 
51. 

6.  Amendment  to  conform  to  proofs.  An  amendment  of  the  peti- 
tion to  make  it  conform  to  the  evidence  is  properly  allowed  at  the 
close  of  the  testimony.  Andrews  v.  Mason  City  A  Ft,  D.  By,  Co,^ 
660. 

0.  Points  waived  by  substituted  petition.  Where  an  answer  was 
filed,  and  therewith  a  motion  to  dissolve  an  injunction,  and  a 
demurrer  to  the  answer  was  overruled  and  the  injunction  dis- 
solved, and  plaintiff  then  filed  an  amended  and  substituted  peti- 
tion, which  was  held  bad  on  demurrer,  and  plaintiff  appealed,  n^ 
that  this  court,  on  such  appeal,  could  not  consider  whether  the 
court  erred  in  overruling  the  demurrer  to  the  answer  and  in  over- 
ruling the  injunction, — these  points  having  been  waived  by  the 
filing  of  the  substituted  petition.    State  v,  Simpkins,  676. 

10.  Effect  of  substituted  petition.  Where  a  substituted  petition  is 
filed,  the  original  petition  is  so  far  out  of  the  case  that  it  cannot  be 
considered  upon  a  demurrer  to  the  substituted  petition.    Id. 

Vol.  77—53 
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U.    CONBIDEBATION  FOB  DRAFTS  :  BUBDBN  OF  PBOOF.     The  drafts  SUed 

on  import  a  consideration.  (Ck>de,  sec.  2118.)  It  was  not,  therf>- 
fore,  necessary  for  plaintiff  to  plead  or  prove  it  in  the  first 
instance ;  and  where  the  answer  set  up  want  of  consideration,  these 
averments  were  denied  by  operation  of  law,  without  a  reply,  and 
it  was  competent  for  plaintiff,  imder  the  issues  thus  raised,  to 
show  that  the  drafts  were  accepted  in  compromise  of  a  dispute. 
Qafford  v,  American  Mortgage  3b  Investment  Co,,  786. 

12.   Fraud  :  oonspiraoy.    See  Instructions,  19. 

18.   LsQAii  PRESUMPTIONS  MEED  NOT  BE  AVERRED.    See  Ballroads,  8,  18. 

14.  Amendment  after  vERoicfr.    See  Verdict,  1. 

See  Insurance,  8 ;  Sales,  8. 

POSSESSION. 

1.  As  Noncas  of  sale  of  chatteia    See  Sales,  3. 

2.  Of  school-house  site  ;  notice  to  subsequent  purchaser.  See 
Schools  and  School  Districts,  8. 

8.     Of  stolen  property  :  presumption.    See  Criminal  Law,  16. 

PRACTICE  AND  PROCEDURE. 

1.  Remark  of  court  :  effect  on  jury.  A  remark  of  the  court  made 
in  announcing  its  opinion  upon  a  point  argued  by  counsel,  which 
could  not  have  been  understood  as  addressed  to  the  jury,  or  for 
their  consideration,  and  which  thev  could  not  have  considered 
without  disregarding  the  charge  of  the  court,  cannot  be  re^irded 
as  having  affected  the  verdict.  Cormao  v.  Western'  White  Bronze 
Co.,  82. 

2.  Quieting  title:  denying  judgment  upon  default:  no  preju- 
dice. In  an  action  to  quiet  title  brought  against  W.  and  his 
grantees,  although  the  grantees  wore  in  default,  the  court  dis- 
missed the  petition  as  to  alL  Held  not  prejudicial  error,  since  the 
judgement  as  to  W.  could  not  be  reversed,  and  therefore  Judgment 
against  his  grantees  in  def  aidt  could  have  availed  plaintiff  nothing. 
Oiltrap  V.  Waiters,  149. 

8.  Wrong  forum  :  result.  The  fact  that  an  action  at  law  is  erro- 
neously brought  as  an  action  in  e^quity  is  no  ground  for  demurrer 
or  abatement,  but  onl^  for  a  motion  to  transfer  to  the  law  docket 
and  for  a  correspondmg  change  of  the  proceedings.  (See  cases 
cited  in  opinion.)    RiddUe  v,  Beattie,  168. 

4.  Opening  and  closing.  The  question  as  to  who  has  the  burden  of 
proof,  and  the  right  to  open  and  close,  is  a  matter  of  practice,  and 
the  ruling  of  the  trial  court  thereon  will  not  be  reviewed  unless 
there  is  proof  of  an  abuse  of  discretion.  (See  Viele  v.  Insurance 
Co.,  26  Iowa,  9.)    White  v.  Adams,  295. 

iS.  Procedure:  jury  trial:  remark  of  court  as  to  effect  of 
evidence.  In  sustaining  an  objection  to  an  inquiry  into  matters 
contained  in  a  stipulation  in  another  case,  and  introduced  in  evi« 
dence  in  this,  the  court  said  in  the  presence  of,  but  not  to,  the  yurji 
**  I  shall  hold  that  by  that  stipulation  defendants  acknowledged 
that  there  was  twelve  hundred  dollars  and  interest  due  the  said 
railroad  company  [plaintiff  herein  ]  that  has  not  been  paid."  Th« 
chara:e  of  the  court  fairly  submitted  to  the  jury  the  question  of 
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indebtednees,  and  there  was  no  real  conflict  in  the  evidence  as  to 
the  fact  that  the  amount  named  was  due  the  plaintiff.  Hddr— 
against  the  objection  that  the  remark  was  in  substance  an  instruc- 
tion as  to  the  effect  of  the  evidence,  and  unduly  affected  the  verdict 
— that  under  the  circumstances  it  could  have  worked  no  prejudice 
to  defendants.  (Compare  Hall  v.  Carter^  74  Iowa,  868.)  Cedar 
Bapida,  I,  F.  <Sb  N>  W,  By.  Co.  v.  Cowan,  585. 

6.  Abgxthbnt  to  juby:  rbadino  motion  fob  continuance.  An  affi- 
davit for  a  continuance,  when  duiv  filed,  is  a  part  of  the  record  in 
the  case  in  which  it  is  so  filed,  and  it  may  be  read  to  the  jurv  and 
commented  upon  by  counsel  in  argument  (Hannera  v,  McClelland^ 
74  Iowa,  838;  Cro88  v.  Oarreit,  85  Iowa,  486);  and  it  may  be  so 
read  and  commented  upon,  although  filed  in  another  but  cognate 
case  in  the  same  court,  when  the  understanding  is  that  it  shall  be 
treated  as  applying  to  both  cases,  and  it  is  so  treated  •  Brannum 
V.  aConnor,  682. 

7.  ExGEPnoNS  to  iNSTBUonoNS :  time.  In  order  to  secure  a  review 
of  instructions  on  appeal  they  must  be  excepted  to  either  at  the 
time  when  given,  or  within  tfajree  days  after  the  verdict.  The  time 
for  excepting  is  not  extended  by  an  agreement  and  order  allowing 
time  for  filing  a  motion  for  a  new  triaL  (See  cases  cited  in 
opinion.)    Bush  17.  Nic?u>l8,  171. 

8.  Kind  of  pbocbedinos.    See  New  Trials,  7. 

9.  Pboobdubb  in  pabtition.    See  Partition,  4. 

10.  IMFBOPEB  division  OF  CAUSE.    See  Partnership,  3. 

11.  Duty  of  coubt  in  constbuotion  of  will.    See  Wills,  1. 

12.  When  cebtificate  fob  appeal  must  be  signed.    See  Appeals,  6. 

18.  Notice  of  appeal:  bequisites  of:  on  whom  sebved.  See 
Appeal,  7,  8. 

14.  Affidavit  fob  attobney  fees.    See  Attorney  Fees,  9. 

15.  Bills  of  exceptions:  bbquisitbs  of:  time  of  filino.  See  Bills 
of  Exceptions,  1,  2. 

16.  In  justices*  coubts.    See  Justices  and.  Their  Ck)urt8. 

17.  Special  intebboqatobibs.    See  Instructions,  10-14. 

18.  Fob  pbactice  in  cbdonal  cases.     See  Criminal  Law,  passim. 

See  Evidence,  jpa««im ;  FuujmiQ,  passim ;  Pbacticb  and  Pbocedube 
in  Supbemb  Coubt. 

PRACTICE  AND  PROCEDURE  IN  SUPREME  COURT 

1.  JuBiSDicnoN :  defective  abstbact.  This  court  has  no  jurisdic- 
tion of  a  cause  brought  up  from  the  district  court  where  the 
abstract  fails  to  show  that  an  appeal  was  taken  to  this  court. 
Whitton  V.  Fuller,  699. 

2.  Abstbact  must  show  when  appeal  taken.  This  court  has  no 
jurisdiction  to  entertain  an  appeal  unless  it  afiSrmativel^  appears 
from  the  abstract  that  the  appeal  was  perfected  within  six  months 
after  the  rendition  of  the  judgment  appealed  from.  Jurisdictional 
facts  cannot  be  presumed.     Oleason  v,  Collett,  448. 
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8.     Abbtbaot  not  denied  debmbd  true.    An  amendment  to  appel- 
lant's abstract,  filled  by  appellee,  will  be  f  '  .       —      .  * 
Cox  V,  Mason  City  <ft  Ft,  D,  Ry,  Co.,  dO. 


4.  Amended  asstraot  not  denied  taken  as  tbue.  The  appeal  in 
this  case  was  based  upon  alleged  errors  in  instructions.  Appel- 
lant's abstract  nowhere  showed  that  the  instructions  were  filed, 
and  an  additional  abstract  by  appellee  stated  in  tenns  that  the 
pretended  instructions  set  out  in  the  abstract  were  never  written 
out,  signed  by  the  judge  and  filed  in  the  case.  To  this  there  was 
no  denial.  Hdd  that  the  additional  abstract  must  be  taken  aa 
true,  and  the  alleged  instructions  stricken  out  of  appellant^s 
abstract,  on  motion  to  that  effect.  Ziminerman  v.  Merchants  db 
Bankeri  Ins.  Co.,  850. 

6.  Denial  of  appellee's  ADDiTiONAii  abstbaot  :  what  amounts  to. 
Appellee  filed  an  additional  abstract  denying^  man^  statements  in 
appellant's  abstract,  and  then  claimed  that  his  additional  abstract 
must  be  taken  as  true,  because  not  denied  by  appellent.  But 
appellant  filed  a  separate  paper  called  a  "  statement,  in  which  he 
stated  that  because  his  abstract  was  denied  bo  persistently  and 
repeatedly  by  appellee,  he  had  caused  a  transcript  to  be  filed,  and 
demanded  that  the  costs  of  the  transcript  be  taxed  to  appellee,  and 
attached  an  index  to  the  transcript,  "by  the  aid  of  which,"  he 
stated,  "all  the  material  facts  and  points  for  the  verification  of 
the  abstract  can  be  readily  found  in  the  transcript."  Held  that  this 
was  by  implication  a  re-affirmance  of  the  correctness  of  his 
abstract,  and  required  the  court  to  resort  to  the  transcript  to  deter- 
mine the  questions  raised  as  to  the  contents  of  the  record.  Joy  v. 
Bitzer,  78. 

6.  Abstract  denied  as  to  immaterial  point:  QmsTiNQ  title: 
evidence  .  On  an  appeal  from  a  judgment  quieting  title  in  defend- 
ant, plaintiff  states  m  her  abstract  that  the  deeds  from  R.,  under 
whom  both  parties  claim,  through  the  intermediate  grantors  down 
to  her,  were  introduced  in  evidence,  and  defendant  in  an  additional 
abstract  denies  this  statement,  and  asks  that  the  appeal  be  dismissed 
on  the  ground  thatjplaintiff  has  not  shown  any  ground  for  her  claim 
of  title.  But  it  appears  that  there  was  an  abstract  of  title 
exhibited  with  the  petition,  which  showed  a  line  of  conveyances 
from  the  government,  through  R.,  down  to  plaintiff,  and  that  it 
was  conceded  all  through  the  trial  that  conveyances  were  made  as 
set  out  in  the  abstract:  In  this  state  of  the  case»  hdd  that  it  was 
not  necessary  for  plaintiff  to  introduce  her  deeds  in  evidence,  and 
the  motion  to  dismiss  is  overruled.    Cassidy  v.  Woodtoard,  854. 

7.  Denial  of  abstract  served  too  late  :  consequences.  It  is  not 
the  practice  of  this  court  to  disregard  an  additional  abstract 
because  filed  after  the  time  fixed  by  section  19  of  the  rules  of 
practice,  though  a  case  might  arise  in  which  such  action  would  be 
justified.  (CJompare  Fowler  v.  Town  of  Stratvberry  Hill,  74  Iowa, 
645.)  In  tnis  case,  field  that  a  denial  of  appeUant's  abstract, 
though  served  after  the  desiRuated  time,  should  be  considered, 
since  the  final  submission  of  tne  case  does  not  seem  to  have  been 
retarded  by  the  delay.    Thomas  v.  McDaneld,  126. 

8.  Trial  de  novo  :  translation  op  evidence  filed  too  late.  The 
translation  of  the  short-hand  reporter's  notes  of  the  evidence  in 
this  case  not  having  been  filed  in  tho  office  of  the  clerk  of  the  trial 
court  within  the  time  allowed  for  taking  an  appeal,  such  evidence 
cannot  be  considered  here,  and  a  trial  de  novo  cannot,  therefore, 
be  had.    Jd. 
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9.  Trial  de  novo  :  translation  of  evidence  filed  too  late.  Sec- 
tion 2742  of  the  Code  requires  the  translation  of  the  short-hand 
reporter*8  notes  of  evidence  in  an  equity  case  not  only  to  he  certi- 
fied by  the  trial  judge,  but  also  to  be  filed  in  the  office  of  the  clerk 
of  the  trial  court,  within  the  time  allowed  for  taking  an  appeal,  in 
order  to  entitle  appellant  to  a  trial  de  novo  in  this  court.  (Arts  v. 
CtiU)ert8(m,  78  Iowa,  14,  follotoed.  and  Runge  v.  Hahn^  75  Iowa, 
788,  distinguished,)    Kavalier  v,  Machida,  121. 

10.  Trial  de  novo  :  what  evidence  to  be  certified.  In  order  to  a 
tiial  de  novo  in  this  court,  not  only  the  evidence  introduced,  but 
that  offered,  must  be  certified.  (See  Code,  sec.  2742.)  Oiltrap  v. 
Waiters,  149. 

11.  Trial  de  novo  :  cbrtifyino  evidence.  Where  the  abstract  fails  to 
allege,  or  show,  that  it  is  an  abstract  of  all  the  evidence,  a  trial  de 
novo  cannot  be  had  in  this  court.  It  is  not  sufficient  that  the  cer- 
tificates of  the  judge  and  reporter  are  printed  in  the  abstract  show- 
ing that  all  the  evidence  is  contained  in  the  report  of  the  short-hand 
reporter.    Parks  v.  Oamer,  164. 

12.  Trial  de  novo  :  record  :  evidence.  In  order  that  an  equity  case 
may  be  tried  de  novo  in  this  court,  the  abstract  must  show  that  it 
contains  all  the  evidence  offered  and  rejected  below,  as  well  as  that 
introduced  and  received.  Neither  can  a  trial  de  novo  be  had  when 
counsel  for  appellant,  in  their  printed  argument,  admit  that  certain 
portions  of  the  record  which  tney  regard  as  immaterial,  were  omit- 
ted from  the  abstract.  It  is  for  this  court  alone,  in  such  cases,  to 
determine  the  admissibility  of  evidence  offered,  and  the  material- 
ity of  any  portion  of  the  record,  and  not  for  the  court  below  in  the 

.  one  case,  nor  for  counsel  for  appellant  in  the  other.    Reed  v, 
Larrison,  899. 

18.  :  iNSUFFidBNT  RECORD.    This  being  an  equity  case  for  trial 

de  not)0,  and  it  appearing  that  the  abstracts  do  not  contain  all  the 
.evidence,  and  that  the  translation  of  the  short-hand  reporter's 
notes  was  not  filed  in  the  court  below  within  six  months  after 
the  rendition  of  the  judgment,  no  trial  can  be  had  in  this  court, 
and  the  judgment  must  be  affirmed.    State  v,  Roenischt  879. 

14.  Criminal  case  :  evidence  wanting.  The  grounds  of  the  appeal  in 
this  case  require  a  consideration  of  the  evidence,  but  appellee  filed 
a  paper  denying  appellants*  abstract  of  the  evidence  on  the  ground 
that  it  was  not  made  of  record  by  a  bill  of  exceptions,  nor  certified  in 
any  manner,  which  denial  is  not  controverted,  and  must  be  taken 
as  true.  Held  that  the  questions  raised  by  the  appeal  could  not  be 
considered,  and  that  the  judgment  should  be  affirmed.  State  v, 
Kuhner,  260. 

16.  Criminal  case  :  evidence  wanting.  The  appellant*s  abstract  in 
this  case  having  been  challenged,  and  he  having  failed  to  show 
that  all  the  evidence  in  the  case  is  before  this  court,  the  questions 
whether  the  verdict  is  contrary  to  the  evidence,  or  whether  the 
court  erred  in  giving  instructions,  cannot  be  determined.  The 
instructions,  being  abstractly  correct,  are  presumed  to  have  been 
justified  by  the  evidence.    State  v,  Moore,  449. 

10.  Questions  reviewed  :  evidence  wanting.  Where  the  evidence  is 
not  set  out  in  the  abstract,  this  court  cannot  review  alleged  errors 
whose  existence  can  be  determined  only  by  reference  to  the  evidence; 
'  and  in  such  case  the  judgment  must  be  affirmed,  because  error  must 
be  shown  by  the  record.  (See  opinion  for  illustration.)  Read  v. 
DiviWliss.  88. 
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17.  Revisw  :  QUBBTION  NOT  8UBMITTBD  TO  JUBY.  In  an  aotion  for  an 
injury  on  account  of  a  defective  sidewalk,  the  court  in  an  instrao- 
tion  called  the  attention  of  the  jury  to  the  question  of  enhanced 
damages  resulting  from  a  fall  subsequent  to  the  accident,  but  not 
to  such  damages  resulting  from  an  improper  use  of  the  injured 
limb  after  the  accident.  The  instruction  was  not  excepted  to,  and 
no  other  was  asked  on  the  subject.  Held  that  the  instruction  as 
given  was  the  law  of  the  case,  and  limits  the  inquiry  of  this  oonrt 
to  the  subject  ab  presented  by  it,  and  prevents  any  inquiry  as  to 
whether  she  was  negligent  in  the  use  of  the  injured  limb  after  the 
injury,     Troxd  v.  City  of  Vinton,  00. 

18.  REViEWiNa  CONDUCT  OF  COUNSRL.  Ck)mplaint  Is  made  to  this  oourt 
of  the  argument  of  plaintiff's  counsel  to  the  jury,  and  the  arga- 
ment  is  printed  at  length  in  the  abstract;  but  in  the  absence  of  a 
showing  in  the  abstract  that  it  was  preserved  by  a  bill  of  exceptionflL 
or  in  some  other  way  recognized  by  the  statute  and  the  practice  of 
the  courts,  this  court  cannot  consider  the  complaint.  Nelson  o. 
Chicago,  M,  A  St  P,  Ry,  Co.,  406. 

19.  Theory  of  trial  below  followed.  A  claim  made  in  this  court, 
in  an  action  to  establish  and  enforce  a  lien  on  land,  that  the  defend- 
ant and  appeUant  had  conveyed  her  interest  in  the  premises  before 
the  action  was  begun,  and  that  therefore  she  has  no  further  interest 
in  the  controversy,  cannot  be  considered,  where  it  appears  from  the 
record  that  the  case  was  tried  below  on  a  contrary  theory,  and 
that  tlieory  was  justified  by  the  pleadings.  Stanbrough  v.  DanieU, 
661. 

20.  Reyiewing  demurrer:  WHAT  RECORD  MUST  SHOW.  A  party  desiring 
a  review  in  this  court  of  an  order  overruling  a  demurrer  should 
elect  to  stand  upon  his  demurrer,  and  have  the  record  so  show.  It 
is  not  sufficient  to  have  general  exceptions  noted  at  the  end  of  a 
decree  showing  a  trial  on  the  merits.  (Compare  WUoox  v,  McCune, 
21  Iowa,  206.)    Id. 

21.  CoNFLiCTiNa  EYTOENCE.  This  oourt  will  not  reverse  a  judgment 
upon  a  verdict  based  on  oonfiicting  evidence  on  the  ^ound  that 
there  was  not  sufficient  evidence  to  warrant  the  verdict.  Troxel 
V,  City  of  Vinton,  90. 

22.  Verdict  :  EvmENCB  to  support.  Where  the  evidence  is  conflict- 
ing this  court  will  not  set  aside  a  verdict  as  being  unsupported  by 
the  evidence.    Deere  v.  Wolf,  116. 

23.  Judgment  on  conflicting  evidence.  This  court  will  not  reverse 
a  judgment  based  on  the  finding  of  the  district  court  in  a  law  case, 
on  the  ground  that  the  finding  is  not  supported  by  the  evidence, 
which  is  confiicting.    Dalhoff  v.  Bennett,  140. 

24.  Dismissal  :  failure  to  file  abstract.  An  appeal  will  not  be 
dismissed  on  account  of  the  appellant's  failure  to  file  an  abetraot 
within  the  prescribed  time,  where  it  appears  that  the  appeal  was 
taken  in  good  faith,  and  not  for  delay,  and  that  the  delay  in  prose- 
cuting it  was  in  part  unavoidable  and  in  part  by  consent.  (See 
chapter  66,  Laws  of  1874.)    McKay  v.  Woodruff,  418. 

25.  No  argument  filed:  dismissal.  Where  appellants  file  no  brief  or 
argument  in  this  court,  it  will  be  presumed  that  they  have  aban- 
doned their  appeal,  and  it  will  be  dimissed.  Baynorv,  Baynor,  382. 

26.  Defegtiyb  abstract  :  dismissal.  Where  an  appeal  is  properly 
perfected,  it  will  not  be  dismissed  on  accotmt  of  a  defect  in  the 
record,  but  the  judgment  will  be  affirmed  or  reversed,  as  the 
record  will  justify.  Zimmerman  v.  Merchants  db  Bankerif  Ins, 
Co.,  850, 
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87.    ASSIONHBNT  OF  BBROR8  :  EQUTTT  OASB  :  TOO  GENERAL.     Where  an 

equity  case  appealed  to  this  court  cannot  be  tried  de  novo  on 
account  of  a  failure  to  certify  all  the  evidence,  it  cannot  be  tried 
upon  an  alignment  of  errors  which  raises  only  the  question  as  to 
what  the  court  should  find  from  the  evidence;  for  that  would  only 
be  a  trial  de  novo  under  another  name.  GUtrap  v.  Waiters, 
149. 

28.  Equity  case  :  trial  as  law  case.  An  equity  cause  cannot  be 
reviewed  as  a  law  case  in  this  court  when  no  errors  have  been 
assigned.    Beed  v.  Larrison,  899. 

29.  PRAcnoB :  question  of  equitable  jURiSDicrriON.  Upon  the  appeal 
to  this  court  of  an  equity  case,  in  the  absence  of  any  obieotion 
based  upon  the  want  of  equitable  jurisdiction  by  reason  of  the  fact 
tibat  there  is  a  plain,  adequate  and  complete  remedy  at  law,  this 
court  will  raise  the  objection  of  its  own  motion,  ana  dismiss  the 
petition.    Keokuk  <&  N.  W.  By,  Co.  v.  Donnell,  221. 

80.    Ck)RREOT  DECISION  BASED  ON  WRONG  REASON  :     INSTANCE.     In   an 

action  against  a  sheriff  by  a  chattel  mortgagee  for  seizing  and 
selling  the  mortgaged  property  ui)on  execution  against  the  mort- 

E)r,  the  mere  fact  that  the  aistrict  court  gave  as  a  reason  for  its 
^ment  for  defendant  that  the  chattel  mortgage  was  a  part  of  a 
saction  which  amounted  to  a  general  assignment,  when  the 
true  reason  was  that  the  conveyances  were  void  as  fraudulent,  but 
not  possessing  all  the  elements  of  a  general  assignment,  does  not 
entitle  the  plaintiff  to  a  reversal;  but  if  the  established  facts  sup- 
port the  jud^ent,  it  should  be  affirmed.  (See  cases  cited  m 
opinion.)    Wtse  v.  Wilds,  56Q. 

81.  Agreement  of  attorneys  :  evidence.  An  alleged  oral  agree- 
ment on  the  part  of  counsel  for  appellees  that  the  cause  should  be 
submitted  to  this  court  upon  appellant's  abstract,  and  that  a 
transcript  should  be  waived,  cannot  be  established  by  the  affidavite 
of  appellants'  attorney.  ( See  Code,  sec.  218,  par.  2.)  Biegdman  v, 
Todd,  696. 

82.  Evidence  wanting:  motion  for  new  trial  filed  too  late. 
Where  appellee's  abstract  contradicts  appellant'?,  and  is  itself 
denied,  but  appellant  fails  to  file  a  transcript,  appellee's  abstract  must 
be  taken  as  Ixae,  and  when  it  thus  appears  that  appellant's  abstract 
does  not  contain  an  abstract  of  all  the  evidence,  and  shows  that 
the  motion  for  a  new  trial  was  not  filed  within  the  time  prescribed  by 
section  2888  of  the  Ck)de,  and  it  is  not  claimed  thi^  the  time  was 
extended  for  filing  it,  all  questions  which  depend  upon  the  evi- 
dence, or  upon  the  motion  for  a  new  trial,  must  be  disregarded.  Id, 

83.  As  to  foundation  for  appellate  proceedings,  and  jurisdiction 
to  entertain  appeals,  see  Appeal,  1-12;  Bills  of  Exceptions, 
1,  2. 

84.  Mitigation  of  punishment  on  appeal,    See  Criminal  Law,  26,  26. 

85.  When  questions  not  raised  below  will  not  be  considered. 
See  Costs,  1. 

86.  Clerk's  certificate  to  explain  record.    See  Criminal  Law,  Hi, 

87.  Presxthptions  in  favor  of  trial  court.  See  Criminal  Law,  8,  27; 
Estates  of  Decedents,  4;  Evidence,  19. 

PRESCRIPTION. 
See  Highways,  1;  Waters,  1. 
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PRINCIPAL  AND  AGENT. 
See  Agbnot. 

PRINCIPAL  AND  SURETY. 
See  Sureties. 

PRIORITIES. 

See  Attorneys  at  Law,  1;  Chattel  MoRTaAGES,  1-8,  5;  Judgments, 
6,  9;  Judicial  Sales,  1;  Mechanics*  Liens,  1,  8,  4;  Mortgages, 
passim;  Assignment  for  Benefit  of  Creditors,  1. 

PROMISSORY  NOTES. 

1.  Consideration:  burden  of  proof.  Where  in  an  action npon  a 
promissory  note  the  defendant  relies  upon  a  failure  of  considersr 
tion,  he  has  the  burden  to  establish  such  defense,  since  all  written 
contracts  import  a  con^^ideration.  (Code,  sec.  3118.)  MeCormick 
Harv.  Mach,  Co,  v.  Jacobson,  682. 

2.  Consideration.  A  man  who  innocently  marries  a  woman,  found 
to  be  pregnant  at  the  time  of  marriage  by  another  man,  is  not 
bound  to  live  with  her  (Code,  sec.  2224),  nor  to  support  the  child ; 
and  an  agreement  to  do  these  things  is  a  good  and  valid  considera- 
tion for  a  note  given  him  on  account  thereof.  Brannum  v* 
O'Connor,  682. 

8.  Provision  for  attorney's  fees:  reootery.  See  Attorney's 
Fees,  1,  2. 

4.    Endorsement  by  way  of  gift.    See  Gifts,  1. 

See  Guaranty,  1,  2;  Guardians,  1;  Mortgages,  4,  6, 11;  Sureties,  1. 

PROXIMATE  CAUSE. 
See  Damages,  1. 

PUNISHMENT. 

1.  Mitigation  on  appeal.    See  Criminal  Law,  25,  k5. 

2.  Of  pharmacist  for  sale  of  liquors.    See  Intoxicating  Liquors,  4. 

QUIETING  TITLE. 

See  Parties  to  Actions,  2;  Practice  and  Procedure,  2;  Railroads, 
8;  Real  Estate,  8,  6;  Taxes,  1. 

QUO  WARRANTO. 

1.  Injunction  to  aid.    See  Injunction,  4. 

2.  When  proper  remedy.  See  Insui-ance,  1,  2;  Schools  and  School 
Districts,  6. 
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RAILROADS. 

1.  RiOHT  OF  WAY:    APPLICATION  FOB  APPBAISBMBNT:    CONBTBUCTION. 

Plaintiff's  application  to  the  sheriff  to  appraise  his  damages  for 
right  of  way  taken  by  the  defendant  for  its  road  did  not  ask  for 
the  assessment  of  his  damages  to  the  particular  lots  named,  but 
for  the  assessment  of  his  damages  to  his  lots,  caused  by  the  location 
of  the  road  across  particular  lots,  describing  them.  He  owned  all 
the  lots  in  the  block,  but  the  road  was  located  over  a  part  of  them 
only, — ^those  particularly  described.  Held  that  the  form  of  the 
application  did  not  limit  his  claim  to  the  damages  to  the  lots 
particularly  described.  {Waltemeyer  v.  Wisconsin,  L  <St  N,  Ry, 
Co,,  71  Iowa,  626,  distinguished,)  Cox  v.  Mason  City  &  Ft.  D. 
By,  Co.,  20. 

2.      :  LOTS  IN  BLOCK  OWNED  BY  PLAINTIFF:  DAMAGES.     Where  all 

the  town  lots  in  a  block  were  owned  by  plaintiff,  and  defendant 
located  its  road  over  some  of  them  onlv,  plaintiff  was  not  limited 
in  his  recovery  to  the  damage  to  the  lots  touched  by  the  right  of 
way,  but  was  entitled  to  prove  and  recover  the  damage  to  the 
whole  block.    [Reed,  C.  J.,  dissenting,]    Id, 

8.      PrOMISB    of    RIOHT    OF    WAY:    QUIETINO    TITLE:    EVIDENCB.     The 

evidence  in  this  case  shows  that,  before  plaintiff  *s  road  was  built 
over  defendant's  land,  defendant  promised  that  he  would  give  the 
right  of  way  therefor.  While  the  road  was  not  located  relying  upon 
this  particular  grant  of  right  of  way,  it  appears  that  the  securing 
of  the  right  of  way  generally  was  a  condition  to  its  location. 
Held  that  a  decree  quieting  the  title  thereof  in  plaintiff  was  justified 
by  the  facts.    Cherokee  <St  D.  Ry,  Co,  v,  Renken,  816. 

4.  Right-of-way  damages:  appeal:  evidence.  Where  defendant 
made  application  to  the  sheriff  to  appoint  a  jury  to  assess  the 
damages  which  the  owner  of  land  would  sustain  by  the  appropri- 
ation of  a  right  of  way  over  certain  government  subdivisions, 
describing  them,  and  the  land -owner  appealed  from  the  award, 
and  described  the  premises  in  his  notice  as  they  were  described  in 
the  application,  and  the  land  so  described  was  only  a  part  of  his 
farm,  held  that  this  did  not  preclude  him  from  proving  and 
recovering  the  damage  to  his  whole  farm  from  the  appropriation 
of  the  right  of  way.  (Compare  cases  citod  in  opinion.)  Dudley  v, 
Minnesota  <Sb  N,  W.  Ry.  Co,,  408. 

6.  :  iNSTRUCnoNS.  Instructions  to  the  effect  that  inconveni- 
ences in  the  use  of  a  farm,,  and  necessary  dangers  from  fire, 
resulting  from  the  appropriation  of  a  ri^ht  of  way  for  a  railroad 
over  the  farm,  are  to  be  considered,  in  estimating  the  owner's 
damages,  only  as  they  bear  upon  the  market  value  of  the  farm 
after  the  appropriation,  are  held  to  be  correct.  {Lance  v.  Railway 
Co,,  57  Iowa,  686,  distinguished,)    Id, 

6.     :  evidence:  assessed  value.    While  an  assessor  might  be  a 

very  competent  witness  as  to  the  value  of  a  farm  before  and  after 
it  was  crossed  by  a  railroad,  the  valuation  put  upon  it  by  him  as 
assessor  for  successive  years  is  not  competent  evidence,  and  the 
assessment  rolls  cannot  be  used  for  that  purpose.    Id, 

7.     *:  excessive  verdict.    A  verdict  of  $1,700  for  damages  to  a 

farm  of  three  hundred  and  eighteen  acres,  where  some  of  the 
witnesses  testified  that  the  farm  was  damaged  to  the  extent  of  ton 
dollars  per  acre^  cannot  be  said  to  be  excessive.    Id, 
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8.  Nbougbnt  firbs:  pleading.  A  petition  whioh  alleged  that  the 
fire  causing  the  injury  complained  of  was  set  out  by  the  defendant 
in  the  operation  oi  its  road  stated  a  cause  of  action,  without  aver- 
ments 01  negligence  on  defendant's  ]>art;  for  in  such  case  negli- 
gence is  presumed  until  the  contrary  is  shown.  (See  cases  cited  in 
opinion.)    Seska  v.  Chicago,  M.  dt  St  P.  Ry,  Co,,  187. 

9.     :  NEGLiaENCB:  EVIDBNCB.    In  such  case,  the  fact  that  the  fire 

was  set  out  in  the  operation  of  the  road  was  prima-fode  evidence 
of  negligence,  and  whether  this  prima-facie  evidence  was  over- 
come by  the  evidence  of  care  exercised  by  defendant  was  a  question 
for  the  jury,  with  whose  finding  this  court  cannot  interfere. .  (See 
cases  cited  in  opinion.)    Id, 

10.    FiBES  FROM  BKQINBS:  RX7LB  OF  CONTRIBUTORY  NEGUGBNCB  DOES  NOT 

APPLY.  In  an  action  against  a  railroad  company  for  damages 
caused  by  fire  set  out  on  its  right  of  way  by  an  engine,  the  defend- 
ant cannot  escape  liabilitv  for  its  own  negligence,  even  though  it 
appears  that  the  plaintiff  was  negligent  also,  and  that  his  negli- 
gence contributed  to  the  loss.  Under  section  1289  of  the  Code,  the 
doctrine  of  contributory  negligence  does  not  apply.  {Small  v, 
Raihoay  Co.,  68  Iowa,  888,  distinguished.)  This  point  was  affirmed 
upon  a  rehearing.     West  v,  Chicago  dt  N,  W,  Ry,  Co,,  664. 

11.  :    iNSTRUonoN  AS  TO  EVIDBNCB.    lu  such  case  the  court 

instructed:  "If  you  find  from  the  evidence  that  the  engine 
which  set  out  the  fire  set  out  several  successive  fires  on  the 
same  day  and  same  trip,  this  should  be  regarded  as  evidence  that 
the  engine  was  not  properly  constructed,  or  in  good  repair,  or  was 
improperly  used."  Held  that  it  was  not  open  to  the  objection  that 
it  went  too  far  in  instructing  as  to  the  effect  of  the  evidence : 
nor  to  the  objection  that  it  referred  to  ''several"  successive  fires, 
— since  the  evidence  showed  that  there  were  two  besides  the  one 
complained  of ;  nor  to  the  objection  that  the  court  erred  in  sing- 
ling out  this  evidence,  and  thus  giving  it  emphasis, — although  the 
practice  of  so  doing  is  ordinarily  not  to  be  commended.    Id, 

12.  :    OWNERSHIP  OF  BURNED  HAY:  EVIDENCE.     Where  in  such 

action  the  property  burned  was  stacks  of  hay,  and  the  evidence 
was  conflicting  as  to  whether  plaintiff  was  the  sole  owner  of  it ;  it 
was  the  duty  of  the  jury  to  determine  the  conflict  and  render  a 
verdict,  though  there  mi^ht  be  some  doubt  about  it ;  and  an 
instruction  that  the  plaintiff  could  not  recover  if  the  evidence  left 
that  question  in  doubt  was  properly  refused.    Id. 

13.  NEGLIGENT   FIRES :      PRESUMPTION    OF    UABIUTY.      PUBADING   AND 

PROOF.  When  an  injury  has  been  occasioned  by  Are  set  out  in  the 
operation  of  a  railroad,  the  presumption  is  that  the  company  is 
ffuilty  of  negligence  (Code,  sec.  1289;  Small  v,  RaUioay  Co,,  60 
Iowa,  838);  or,  in  other  words,  that  it  is  liable  for  the  injury. 
Hence,  in  an  action  to  recover  for  such  injury,  it  is  only  neces- 
sary to  allege  and  prove  the  injury  and  that  it  was  caused  by  a 
fixe  so  sot  out ;  ana  an  allegation  of  negligence  in  the  petition  is 
merely  redundant  ntatter,  and  need  not  be  proved.  (Code,  sec. 
2729.)  And  after  plaintiff  has  so  alleged  and  proved,  it  is  encum- 
bent on  the  defendant  not  only  to  show  want  of  negligence  on  its 
part  in  the  operation  of  its  road,  but  also  in  the  matters  which 
were  the  immediate  cause  of  the  injury, — as,  for  example,  in 
keeping  its  right  of  way  free  from  dry  grass,  in  which  the  fire,  in 
this  case,  started.    Engle  v,  Chicago,  M,  <St  St,  P,  Ry,  Co,^  661. 

14.  :    CONTRIBUTORY  NEGLIGENCE:    iNSTRUcmoN.    In  an  actlon 

to  recover  for  an  injury  caused  by  a  fire  set  out  by  a  locomotive, 
the  court  instructed  as   follows:     If  plaintiff's  own  negligence 
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directly  and  proximately  contributed  to  his  own  injuries,  then  he 
cannot  recover;  but,  in  order  to  defeat  his  right  of  recovery,  there 
must  be  such  contributory  negligence  on  his  part  as  directly  and 
proximately  contributed  to  produce  the  injuries,  and  without 
which  his  loss  would  not  have  been  sustained."  Held  that,  while 
the  last  clause  of  the  instruction  may  not  express  the  rule  as 
settled  by  the  holdings  of  this  court,  it  could  not  have  prejudiced 
defendant,  since  it  was  held  in  West  v.  Railway  Co,,  ante^  p.  654., 
that,  under  section  1289  of  the  Ck)de,  the  rieht  of  recovery  in  a 
case  of  this  kind  w^ould  not  be  defeated  by  the  mere  contributory 
negligence  of  the  injured  party.    Id, 

16.  :  DEGREB  OF  CARE  REQUIRED:  iNSTRUCnGNS.  The  pre- 
sumption of  law,  that  where  an  injury  is  done  by  a  fire  set  out  in 
the  operation  of  a  railway  the  company  is  guilty  of  negligence,  is 
overcome  by  proof  that  the  company  was  in  the  exercise  of  ordi- 
nary care  and  diligence,  and  although  from  one  clause  of  an 
instruction  the  jury  might  have  inferred  that  the  company  was 
liable  for  the  consequences  of  but  slight  negligence,  )ret  where  the 
whole  taken  together  expressed  the  correct  rule,  and  it  was  clearly 
set  forth  again  in  another  instruction,  the  clause  referred  to  is  no 
ground  for  a  reversal.    Id. 

16.  Neougent  fires:  evidbncqb  of  origin.  Where  the  evidence 
showed  that,  after  defendant's  engines  had  passed,  the  fires  were 
discovered  in  the  grass,  and  it  was  not  shown  that  they  could 
have  arisen  from  any  other  source,  the  jury  was  warranted  in 
finding  that  they  were  caused  by  the  engines.  Johnson  v,  Chicago 
<fc  N.  W.  By,  Co.,  666. 

17,  :  EVIDENCE  AS  TO  CONDITION  OF  ENGINES.  When  oue  of  defend- 
ant's witnesses  testified  that  an  engine  in  good  repair  could  not 
throw  fire  the  distance  from  the  track  to  the  place  the  fire  caught 
in  the  grass,  and  the  fires  could  have  originated  from  no  other 
source,  the  jury  was  warranted  in  finding  that  the  engines  which 
passed  just  before  the  fire  were  out  of  repair.    Id. 

18.    :  C0NTRIBX7T0RT  NEGLIGENCE  OF  PERSON  INJURED.     The  FUle 

that  contributory  negligence  will  defeat  a  recovery  for  an  injury, 
as  recognized  by  this  court,  does  not,  under  section  1289  of  the 
Code,  apply  to  a  person  injured  by  a  fire  set  out  in  the  operation  of 
a  raHroad.     (See  West  v.  Railway  Co,,  ante,  p.  654.)    la, 

19.  CJOW  KILLED  ON  TRACK  :  WILFUL  ACT  OF  OWNER  :  CODE,  SEC.   1289. 

Plaintiff's  cow,  being  at  large,  was  on  defendant's  unfenced  track. 
Defendant's  employes  on  an  approaching  train  rang  the  bell, 
sounded  the  whistle,  applied  the  brakes,  and  did  all  in  their  power 
to  stop  the  train  and  prevent  a  collision  with  the  cow,  but  were 
unable  to  do  so.  Plaintiff  was  present  and  saw  the  condition  of 
things,  and  had  the  time  and  ability  to  drive  the  cow  from  the 
track,  and  thus  prevent  the  collision  and  the  consequent  death  of 
the  cow,  but  he  made  no  effort  to  do  so.  Held  that  the  death  of 
the  cow  was  "occasioned  by  the  wilful  act  of  the  owner  within 
the  meaning  of  section  1289  of  the  Code,  and  that  he  could  not 
recx>ver  of  the  company.  Moody  v.  Minneapolis  &  St, L.  Ry,  Co,,  29. 

20.  INJXTRY  TO  HARE  AT  OATTLS-GUARD  :  EVIDENCE  TO  SUPPORT  VERDICT. 

Plaintiff  sues  for  the  value  of  a  mare  which  was  found  lying  about 
six  feet  from  a  cattle-guard  on  defendant's  road  so  seriously  injured 
that  she  died  the  next  day.  The  jury  found  that  she  was  struck 
by  a  train,  or  frightened  by  an  engine  so  that  she  ran  into  the  cattle- 
guard,  and  so  was  injured.  The  evidence  to  sustain  such  finding 
was  all  circumstantial  (see  opinion),  while  defendant's  employes 
testified  that  no  such  accident  occurred.    Held  that,  while  the 
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preponderance  of  the  evidence,  as  it  appears  in  print,  seems  to  be 
against  the  finding  of  the  jury,  yet  this  court  cannot  say  that  the 
jury  was  not  warranted  in  so  finding,  nor  that  the  trial  judge  erred 
m  overruling  a  motion  for  a  new  trial ;  since  they  saw  and  heard 
the  witnesses,  and  were  better  able  to  judge  of  the  weight  that 
should  be  given  to  their  testimony.  Cox  v.  Burlington  <Sb  W.  Ry, 
Co.,  478. 

dl.  Injttby  to  employbs  :  NEauGENOE:  EYIDENOE.  Plaintiff  sues  for 
injuries  received  by  being  struck  with  a  crank  of  a  windlass  used 
in  connection  with  a  ditching  machine.  The  negligence  charged 
consisted  in  a  co-employe*s  releasing  the  brake  without  warning 
to  plaintiff.  It  is  apparent  that  if  he  had  been  so  warned  he  would 
not  have  been  injured.  There  was  evidence  tending  to  show  due 
care  on  plaintiffs  part,  and  negligence  on  the  part  of  the 
co-employe,  so  that  a  verdict  for  plaintiff  cannot  be  set  aside  in  this 
court.    Nelson  V.  Chicctgo,  M,  St,  P,  Ry,  Co.,  406. 

23.  Injury  to  employe  :  negugenoe  :  leaving  fin  on  platform  : 
UNFORESEEN  RESULT  :  EVIDENCE.  Plaintiff,  beiuff  with  others  em* 
ployed  in  repairing  one  of  defendant's  bridges, wiuidrew  a  short  dis- 
tance to  allow  a  passenger  train,  running  at  the  rate  of  about  thirty 
miles  an  hour,  to  pass.  As  it  passed ,  an  old,  rusty  and  bent  coup- 
ling pin  was  hurled  hj  a  wheel  of  a  car,  striking  plaintiff  on  the 
head  and  causing  the  mjury  complained  of.  The  evidence  (see  opin- 
ion) showed  that  the  pin  was  not  on  the  bridge,  and  justified  the 
jury  in  concluding  that  it  was  lying  loose  upon  a  platform  of  one 
of  the  cars.  The  pin  had  a  hole  in  the  head  for  a  chain,  and  was 
such  as  was  used  upon  cars  having  Miller^s  platform,  which  was 
on  the  cars  in  the  train  causing  the  accident ;  but  the  pin  was 
not  chained  to  the  platform.  Hdd  that  to  allow  it  to  lie 
loose  upon  the  platform  was  negligence,  because  it  was  liable  to 
fall  ana  become  an  obstruction  on  the  track,  and  that  defendant 
was  liable  for  such  negligence  in  this  case,  even  though  the  pre- 
cise accident  and  injury  which  occurred  could  not  have  been 
foreseen  and  expected  from  the  falling  of  the  pin  from  the  plat- 
form.   Doyle  V,  Chicago,  St,  P,  dt  K.  C  Ry,  Co,,  607. 

d8.  THE  SAME  :  EVIDENCE :  In  such  case  a  brakeman  upon  the  train 
was  asked  if,  in  case  a  coupling-pin  should  roll  off  a  platform,  he 
would  expect  any  extraordinary  force  would  be  given  to  it,  so  that 
it  would  do  injury.  Held  that  the  answer  sought  was  immaterial, 
and  that  an  objection  on  that  ground  was  properly  sustained.    Id, 

84.  The  same  :  evidence.  In  such  case  the  court  rightly  rejected  evi- 
dence offered  to  show  that  the  only  reason  for  chaining  the  pins  to 
the  platform  was  that  they  might  be  at  hand  when  wantea, — the 
question  being  solely  as  to  defendant's  duty,  and  not  as  to  its 
motive  for  doing  it.    Id, 

25.  Injury  to  coNSTRUcnNG  engineer:  risks  assumed.  A  civil 
engineer  engaged  in  the  construction  of  a  railroad  track,  but  not 
responsible  for  the  condition  of  the  track  after  it  is  laid,  assumes, 
by  virtue  of  his  employment,  the  risks  incident  to  the  operation  of 
construction  trains  upon  the  new  track  when  operated  in  a  rea- 
sonably prudent  and  careful  manner.  But  where  he  is  injured  by 
the  derailment  of  such  train  through  the  company's  negligence  in 
caring  for  and  keeping  in  place  the  new  track,  and  m  running 
over  a  sunken  and  miry  track  at  a  rate  of  speed  which  is  danger- 
ous, considering  the  condition  of  the  track,  the  company  is  liable. 
Meloyv,  Chicago^  N,  W.  Ry,  Co,,  743. 
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d6.  :  NBGLiaBNGB  :  BViDBNCB.    In  suoh  case  evidence  that  other 

trains  were  ran  over  the  track  at  the  same  rate  of  speed  on  the 
same  day  was  not  admissible  for  the  purpose  of  showing  that  there 
was  no  negligence  in  running  the  train  in  question ;  nor  was  it 
pre judiciaf  error  to  exclude  it  when  offered  to  show  that  the  com- 
pany had  no  notice  of  the  condition  of  the  track,  since  such  notice 
was  abundantly  proved  by  other  evidence  which  this  could  not 
overcome.    Id, 

27.  :  DANQEROUB  RATE  OF  SPEED  :  EVIDENCE.  Although  no  wit- 
ness testified  that  the  speed  of  the  train  in  question  was  so  great  as 
to  be  dangerous,  the  condition  of  the  track  was  described  to  the 
jury  as  full  of  short  curves,  uneven  and  miry,  and  at  one  place 
sunken  out  of  sight  in  the  mud,  and  the  rate  at  which  the  train 
was  run  was  in  evidence.  Held  that  from  such  evidence  the  jury 
was  justified  in  passing  on  the  Question  as  to  whether  the  rate 
of  speed  was  dangerous  or  not«  without  the  aid  of  expert  or  direct 
testmiony.    Id, 

28.  :  CONTRIBUTOBT  NBGLiaENOE:  CASE  FOB  JURY.    The  train  in 

question  consisted  of  a  wrecking  car,  which  was  next  to  the 
engine,  an  old  caboose,  used  for  a  tool  car,  which  came  next,  and 
in  which  plaintiff  and  others  of  a  wrecking  crew  were  riding, 
three  flat  cars  loaded  with  rails,  three  more  loaded  with  ties,  and 
a  box  car  fitted  up  as  a  way  car,  which  was  at  the  rear  end  of  the 
train.  Had  plaintiff  been  in  the  box  car  he  would  not  have  been 
in j ured.  But  it  does  not  appear  that  plaintiff  had  anjr  reason  to  sup- 
pose Uiat  the  box  car  was  a  stronger  or  safer  car  to  ride  in  than  the 
caboose  or  tool  car,  and,  so  far  as  the  evidence  shows,  it  was  no 
better  adapted  to  the  use  of  travelers  than  was  the  tool  car,  and 
was  less  convenient.  Besides,  the  evidence  tended  to  show  that 
plaintiff  was  on  this  occasion  one  of  a  wrecking  crew,  and 
rode  in  the  place  provided  for  them.  Held  that  he  was  not  as 
matter  of  law  guilty  of  contributory  negligence  in  riding  in  the 
tool  car.  and  that  the  question  was  properly  submitted  to  the  jury. 
(Doggett  v.  RaUvoay  Co.,  84  Iowa,  284,  and  Player  v,  Eailway  Co., 
62  Iowa,  617,  distinguished,)    Id, 

29.  Ejection  of  passenger  :  measure  of  damages  :  iN»TRUonoN.  In 
this  action  for  damages  for  being  wrongfully  ejected  from  defend- 
ant's train,  the  court  instructed :  *'  When  a  passenger  is  wrong- 
fully compelled  to  leave  a  train,  and  suffer  insult  and  abuse,  the 
law  does  not  exactly  measure  his  damage,  but  it  authorizes  the  jurv 
to  consider  the  injured  feelings  of  the  party,  the  indignity  endured, 
the  humiliation,  wounded  pride,  mental  suffering,  and  the  like,  and 
to  allow  such  sum  as  the  jury  may  say  is  ri^ht . "  Held,  especially  in 
view  of  the  whole  charge,  that  this  instruction  was  not  subject  to  the 
objection  that  it  authorized  an  allowance  of  exemplary  damages; 
because  damages  may  properly  be  allowed  for  mental  suffering 
caused  by  indignity  and  outrage,  whether  connected  with  physical 
suffering  or  not,  and  such  damages  are  compensatory,  and  not 
exemplary,    Shepard  v,  Chicago,  R,  I,  dt  P,  By.  Co,,  64. 

80.  Injury  by  frightening  team  :  kinds  of  negligence  to  be  con- 
sidered. Plaintiff ^8  team  was  frightened  and  he  was  injured, 
while  attempting  to  drive  past  defendant's  engine  which  was  stand- 
ing in  the  street  of  a  town.  The  horses  were  frightened  by  a  dis- 
clmrge  of  steam  as  they  were  passing.  Held,  in  an  action  to 
recover,  that  the  court  properly  refused  to  restrict  the  jury  to  the 
consideration  of  defendant's  negligence  in  discharging  the  steam, 
and  submitted  to  them  the  question  of  negligence  m  keeping  the 
engine  on  tlie  Btre('t  for  an  undue  time.  Andrewa  v.  Mason  City  dt 
Ft.  D.  Ry,  Co.,  66D. 
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81.    :    (30NTBIBUT0BY    NBGUOBNOB :    BVIDBNGB.     Ih    8UCh    CaSO, 

where  there  was  a  legitimate  inquiry  as  to  whether  plaintiff  oa^t 
not,  as  a  prudent  man,  to  have  taken  another  route  by  crossmg^ 
the  track,  tne  court  properly  admitted  evidence  as  to  the  height  of 
the  track  at  the  place  where  it  was  claimed  he  ought  to  have 
crossed.    Id, 

82.    :  FIBBMAN  IN  OHABOE  OF  BNQINB  :  EVIDBNOB  :  IN8TEUOTION. 

Where  the  evidence  was  that  the  engineer  was  absent  from 
the  engine  at  the  time  of  the  injury,  and  that,  when  he  went  away 
he  said  to  the  fireman,  '*  Watch  her," — ^the  engine  at  the  time 
standing  in  the  street  of  a  town, — ^and  the  fireman  while  "  watch- 
ing her  "  discharged  the  steam  which  frightened  plaintiff's  horses 
and  caused  the  mjury,  hsld  that  the  jury  was  justified  in  findine 
that  he  was  in  charge  of  the  engine,  though  the  engineer  testified 
that  he  was  not  left  **  in  charge ;  **  and  that  the  court  was  justified 
in  instructing  that  defendant  was  liable  if  the  fireman,  while  so  in 
charge,  negligently  discharged  the  steam.    Id, 

88.  Tax  IN  AID  of:  ooLLBOnoN.    See  County  Treasurer,  1,  & 

34.  Obstbuction  of  strebt  by.    See  Criminal  law,  19,  20. 

85.  Right  of  way:  BNJoiNiNa  oondbmnation  FBOCBBDiNas.  See 
Injunction,  1. 

86.  PUBCHASB  OF  BIGHT  OF  WAY  BY  TOWN  OOUNOIL :  FBAUD  :  ULTBA 

YIBBS.    See  Cities  and  Towns,  8-6. 

RAPE. 
See  Cbiminal  Law,  26. 

REAL  ESTATE. 

1.  Tenants  in  common  :  beooveby  of  bent  by  one  againbt  thb 
OTHER.  Where  land  is  owned  by  tenants  in  common,  and  is  occu- 
pied exclusively  for  a  number  of  years  by  a  part  of  them  only,  and 
there  is  no  agreement  to  pay  rent,  and  no  demand  for  possession 
is  made  of  the  occup;^ng  tenants  and  refused,  and  tney  have 
received  no  rent  from  tmrd  persons,  they  are  not  liable  to  pay  rent 
to  their  co-tenants  who  have  not  been  in  i>osse6sion.  (See  opinion 
for  cases  followed.)    Belknap  v,  Belknap,  71. 

2.  Title  not  yet  babned  :  equitabue  aid.  Plaintiff  agreed  with 
defendants,  his  daughter  and  her  husband,  that  they  should 
occupy  and  cultivate  his  farm  during  the  lifetime  of  him  and  his 
wife,  and  ^ve  them  such  care  and  support  as  thev  might  need, 
and  that,  in  consideration  thereof,  the  daughter  should  have  an 
undivided  one-half  interest  in  the  farm.  HM  that  the  daughter 
did  not  become  the  equitable  owner  of  such  half  interest  during 
the  lifetime  of  her  parents,  because  the  conditions  on  her  part 
were  not  yet  fullv  performed,  and  that  equity  could  not  decree  her 
to  be  the  equitable  owner  of  such  interest,  tlotoer  v.  CruOa^iankf 
110. 

8.      CONTBACT  to  SUPFOBT  PABBNTS  fob  INTEBEST  m  :  DiaAFFIBMANCB  : 

equity.  In  this  case  the  evidence  shows  a  contract  to  support 
parents  in  consideration  of  an  interest  in  real  estate.  Plaintiff,  one 
of  the  parents,  and  the  owner  of  the  land,  did  not  claim  a  breach 
of  the  contract,  nor  a  disaffirmance  of  it,  but  that  no  such  contract 
had  been  made.  Held  that,  whatever  his  right  to  disaffirm  it 
might  be,  since  he  had  not  done  so,  and  did  not  allege  any  breach 
of  it  on  the  part  of  defendants,  it  remained  in  full  forces  and 
e(^uity  could  not  disregard  it  and  grant  plaintiff  a  decree  qmeting 
his  title  in  the  land  and  giving  him  possession  thereof,  the  defend- 
ants being  entitled  to  such  possession  under  the  contract.    Id, 
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4.  Bale  OF:  deposit  as  security  aoaikst  jddomekt  lien:  who 
ENTITLED  TO  :  BEDEMPTION.  W.  procured  title  to  land  under  a 
mortgage  foreclosure  to  vrhich  plaintiff,  the  owner  of  a  junior 
judgment,  was  not  made  a  party.  W.  sold  the  land  to  N.,  and  to 
secure  N.  against  the  junior  judgment  a  portion  of  the  purchase 
price  was  left  as  a  deposit  in  the  hands  of  K.  Plaintiff  in  this 
action  seeks  to  recover  that  sum  in  payment  of  his  judgment.  W., 
by  a  cross-bill,  asks  that  plaintiff  be  required  to  redeem  from  the 
foreclosure  sale,  and  that,  on  failure  so  to  do,  his  right  to  redeem 
be  barred.    Helct^ 

(1)  That,  in  the  absence  of  proof  that  the  money  was  left  with 
K,  for  the  plaintiff,  or  with  directions  to  pay  it  on  the  judg- 
ment, plaintiff  could  not  recover  it. 

(fS)  That  W.  had  a  ri^ht,  though  he  had  sold  the  land,  to  main- 
tain the  cross-action  to  compel  or  bar  a  redemption,  and  that 
the  relief  asked  in  the  cross-petition  was  properly  granted. 
Anderson  v.  Wyant,  498. 

5.  OoouPYiNO  CLAIMANT :  BELIEF  IN  EQUITY.  Defendant  built  a  house 
on  lots  owned  bv  another,  with  the  understanding  that  a  contract 
of  sale  to  defendant  might  be  completed,  which  was  never  done, 
and  the  owner  of  the  lots  sold  them  to  H.  for  the  value  of  the  lots 
without  the  house,  and  H.  sold  to  plaintiff  for  a  still  smaller  sum, 
— defendant  all  the  time  being  in  possession,  and  H-  and  plaintiff 
both  purchasing  with  full  knowleage  of  the  facts.  In  this  action 
to  quiet  title  in  plaintiff,  hdd-- 

(1)  That  the  title  of  the  lots  should  be  auieted  in  it,  but  that 
defendant  should  have  leave  to  move  the  house  within  thirty 
days. 

(^)  That  equity  had  power  to  ^ant  full  relief,  and  that  the  law 
2oT  the  benefit  of  ocoupymg  claimant  did  not  furnish  ^e 
duly  remedy  for  defendant  Oreen  Bay  Lumber  Co,  v. 
Ireland,  686. 

6.  Accounting  fob  rents  and  pboftts.  See  Mortgages,  3 ;  Tax  Sale 
and  Deed,  10. 

7.  Possession  as  notice  to  subsequent  pubchasbbs.  See  Schools 
and  School  Districts,  8. 

8.  Sale  of  for  taxes.    See  Tax  Sale  and  Deed. 

9.  Contracts  for  sale  of.    See  Vendor  and  Vendee. 

10.  Sale  of  land  :  qrowinq  crops.    See  Chattel  Mortgages,  8,  4 

See  Landlord  and  Tenant,  1,  3 ;  Mortoaqes  ;  Specific  Perform- 
anob,  1. 

RECEIVERS. 
See  Chattel  Mortgages,  1. 

RECORD. 

1.     Of  oontetancbs,  etc.    See  Chattel  Mortgages,  9,  8. 

3.  On  appeal  to  supreme  court.  See  Appeal,  and  Practice  in 
Supreme  Court. 


848  INDEX. 

REDEMPTION. 

See  Judicial  Salbs,  1;  Mbchanio*s  Liens,  1;  MortgageSi  9, 10;  Real 
Estate,  4;  Tax  Sale  and  Deed,  1. 

REFORMATION  OP  INSTRCTMENTa 
See  Deeds,  2,  6. 

RELEASE  AND  DISCHARGE. 
See  Attachment,  2-4. 

REPLEVIN. 

1.  When  demand  not  necessary  as  condition  to  AonoN.  Where 
a  petition  in  replevin  stated  that  defendant,  under  a  chattel  mort- 
f]^e,  which  was  void,  took  the  mortgaged  property  against  plain- 
tiff's  protest  and  opposition,  amounting  almost  to  actual  resist- 
ance,— ^the  property  bein^  the  same  as  that  sought  to  be  recovered 
in  the  action, — held  that  it  was  error  to  order  a  verdict  for  defend- 
ant because  there  was  no  allegation  of  a  prior  demand,  for,  if  the 
allegations  were  true  the  taking  was  wrongful,  and  no  demand 
was  necessary.    Buiier  v,  PlaiCt  17. 

2.  Defendant  not  in  possession:  evidence.  In  an  action  of 
replevin,  defendant  asked  the  court  to  direct  a  verdict  for  defend- 
ant on  the  ground  that  the  uncontroverted  evidence  showed  that 
the  property  was  not  in  defendant's  possession  when  the  suit  was 
begun;  but  the  only  evidence  tending  so  to  show  was  defendant's 
statement  that  in  dividing  his  property,  long  after  he  had  refused 
to  deliver  the  team  in  question  to  plaintiff  on  demand,  his  son  got 
it.  Held  that  the  coart  rightly  refused  to  direct  a  verdict  for 
defendant.    Brigga  v,  McEwen^  808. 

RES  ADJUDICATA. 
See  Former  Adjudication. 

RESCISSION. 
See  Deeds,  8;  Vendor  and  Vbndeb.  6. 

SALES. 

1.  Warranty  OF  SOUNDNESS  OF  ANIMALS  sold:  breach:  oontaqioub 
diseases  :  DAMAGES.  K  animals  sold  are  warranted  by  the  vendor 
to  be  sound  and  free  from  disease  in  general,  and  are  not  so  in  fact, 
but  are  affected  with  a  contagious  disease,  the  warrantor  is  liable 
not  only  for  the  difference  between  the  waranted  and  actual  value 
of  the  animals,  but  for  the  loss  occasioned,  without  fault  on  the 
part  of  the  purchaser,  by  the  communication  of  the  disease  toother 
stock  with  which  the  diseased  animals  are  properly  placed  in  the 
ordinary  course  of  business,  and  also  for  such  other  damages  and 
expenses  as  are  the  direct  and  natural  result  of  the  breach  of  the 
warranty;  and  it  is  not  material  that  the  warrantor  does  not  know 
that  the  warranty  is  false,  nor  that  it  does  not  specify  any  kind  or 
class  of  diseases.  (See  opinion  for  authorities.)  [Resd,  C.  J.,  di^-. 
senting,}    Joy  v,  Bitzer,  78. 
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3.  Deuveby  akd  fossbssion  :  subsequent  fuboh aseb  :  question  fob 
JUBT.  In  order  that  a  purchase  of  perBonal  property,  without  a 
recorded  bill  of  sale,  may  be  good  as  against  a  subsequent 
purchaser  from  the  same  vendor,  the  first  purchaser  must  nave 
such  possession  as  is  visible,  apparent  and  actual  to  strangers 
to  the  transaction.  (Ck>mpare  McAfee  v,  Biisby,  69  Iowa,  828.)  In 
this  case,  held  that  the  circumstances,  as  shown  by  the  evidence 
(for  which  see  opinion),  did  not,  as  matter  of  law,  show  such  pos- 
session on  the  part  of  defendant,  who  was  the  first  purchaser,  and 
that  the  question  should  have  been  submitted  to  the  jury.  HoraUy 
v.HairHne,  141. 

8.  Goods  made  to  obdbb  :  defense  :  fleadino.  Action  for  the  price 
of  certain  patterns  alleged  to  have  been  made  for  and  delivered  to 
defendant  upon  his  order.  Defendant  answered  that  '*  said  pat- 
terns were  not  reasonably  fit  and  proper  for  the  purpose  for  which 
plaintiff  made  them,  and  were  not  reasonably  fit  and  proper 
for  use  in  defendant's  business,"  and  were  not  in  shape,  form 
and  style  as  requested  by  defendant.  Plaintiff  moved  to  strike 
out  that  portion  of  the  answer  enclosed  in  quotation  marks 
above,  but  the  motion  was  overruled.  Hdd  no  error,  though  the 
court  instructed  the  jury  that  the  only  question  of  fact  was.  Were 
the  patterns  made  as  ordered  by  defendant.  White  v.  Adama, 
295. 

4.  Conditional:  oabnishment  of  vendee.  Where  a  sale  is  made 
on  condition  that  the  title  shall  not  pass  until  payment  is  made, 
and  the  property  is  delivered  before  payment,  and  the  vendee 
is  garnished  as  the  debtor  of  the  vendor,  and  therefore  refuses 
to  pay,  there  is  no  sale,  and  the  garnishment  is  no  defense  to 
an  action  by  the  vendor  to  recover  the  property.  Briggav,  McEwen, 
808. 

6.  Acceptance  of  goods  :  facts  ooNSTrruTiNa :  pbesum ption.  Where 
a  person  purchases  goods  of  a  certain  description  for  future  deliv- 
ery, and  upon  receiving  them  discovers  a  defect,  and  informs  the 
vendor  thereof,  who  satisfactorily  rectifies  it,  the  vendee  will 
thereupon  be  regarded  prima  fade  as  fully  accepting  the  goods; 
and  before  he  will  be  permitted  to  return  the  goodb  upon  the 
discovery  of  other  defects,  he  will  be  required  to  rebut  the  pre- 
sumption of  a  full  acceptance  upon  the  curing  of  the  first  defect. 
In  other  words,  a  purchaser  will  not  be  permitted  to  make  sepa- 
rate demands,  founded  upon  partial  inspections  of  the  goods,  in 
the  absence  of  a  sufficient  excuse  therefor.  Winelander  v,  Jones, 
401. 

6.     Of  lands.    Bee  Deeds:  Real  Estate,  2^;  Vendor  and  Vendee, 

SCHOOLS  AND  SCHOOL  DISTRICTTS. 

1.  School  distbicts  :  pabol  to  oontbadict  becobds  of  :  oollatebal 
ATTACK.  Parol  evidence  in  a  collateral  proceeding  cannot  be 
received  to  contradict  the  records  of  a  public  corporation  requii'ed 
by  law  to  be  kept  in  writing,  or  to  show  mistake  therein.  (See 
authorities  cited  in  opinion.)  Accordinglv,  in  an  action  on  a  money 
obligation  of  a  school  district,  which  the  records  of  the  annual 
meeting  of  the  electors,  and  of  a  subsequent  meeting  of  the 
directors,  showed  to  have  been  issued  upon  the  authority  of  those 
bodies,  held  that  the  testimony  of  electors  was  inadmissible  to 
show  that  no  such  action  was  taken  at  the  annual  meeting, 
and  that  parol  evidence  was  properly  excluded  tending  to  impeach 
the  validity  of  the  record  of  the  board  of  directors,  on  the  ground 
that  it  was  made  by  an  interested  member  of  the  board,  who  was 
not  its  secretary.    Everts  v.  Diet,  Ttvp,  of  Hoee  Orove,  87* 

Vol.  77—64 
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2.      :     RATIFICATION   OF   ACTION    OF   BY   BLBOrOBS.     A   OOnfcract 

made  by  a  Bchool  diBtrict,  which  it  might  lawfully  have  made  by 
authority  of  the  electors  at  their  annual  meeting,  becomea  bind- 
ing upon  the  district  after  ratification  by  the  electors,  though  orig- 
inally made  without  such  authority.    Id. 

8.      :  POSSESSION  OF  SCHOOL-HOnSB  SITE  :   NOTICE  TO  SUBSEQUENT 

PURCHASBES.  The  possession  by  a  school  district  of  a  school-house 
site,  under  contract  with  the  owner  of  the  land,  is  notice  to  subse- 
quent purchasers  of  its  rights,  and  it  is  not  divested  of  those  rights 
by  the  transfer,  without  reservation,  of  the  tract  of  which  the  site 
is  a  part.    Id, 

4,      :     SETTLEMENT    OF ,  DISPUTED    CLAIM  :    CONSIDERATION.     The 

settlement  of  a  disputed  claim  between  a  school  district  and  a 
claimant  is  a  good  consideration  for  an  order  of  the  district  to  pay 
a  sum  of  money,  agreed  in  the  settlement  to  be  paid  in  satisfaction 
of  the  claim.    Id, 

6.  Independent  districts  :  number  of  directors  to  be  elected. 
Independent  school  districts  having  a  population  of  five  hundred 
or  more  are  entitled  to  Biz  directors, — two  to  be  elected  each  year; 
and  those  of  a  smaller  population  to  three  directors  only, — one  to 
be  elected  each  year.  (Code,  sees.  1802,  1808.)  Held  that,  where 
such  a  district  has  had  six  directors,  and  the  requisite  population 
to  justify  that  number,  but  the  population  has  been  reduced  so  as 
to  fall  below  five  hundred,  it  is  entitled  to  elect  only  one  director 
each  year.    State  v.  Simpkins,  676. 

6,     :  too  many  directors  :  quo  warranto  :  parties.    Where 

two  directors  are  elected  in  one  year  in  an  independent  district 
hating  a  population  of  less  than  five  hundred,  while  the  law  pro- 
vides for  the  election  of  one  only,  it  cannot  be  said  that  either  ia 
legally  elected,  and  an  action  of  ^o  warranto  will  lie  against  them 
both,  as  individustls,  to  test  their  right  to  the  office,  without  making 
the  district,  or  its  inhabitants  or  directors,  parties  thereto.    Id. 

SEDUCTION. 

1.  Voluntary  submission:  instruction.  In  an  action  for  seduo> 
tion,  an  intruction  that  if  plaintiff  voluntarily  yielded  to  defend- 
ant's desires,  she  cannot  recover,  is  not  prejudicial  to  defendant, 
but  rather  favorable.    Baird  v.  Boehner^  622. 

2.  Excessive  verdict  :  appeal.  The  trial  court  refused  to  set  aside 
a  verdict  for  sixty-seven  hundred  and  fifty  dollars  for  the  seduc- 
tion of  an  unmarried  woman.  Held  that  this  court  could  not 
interfere,  in  the  absence  of  any  indications  of  passion  or  prejudice 
on  the  part  of  the  jury.    Id, 

8.  Evidence  of  former  intimacies.  In  an  action  for  seduction, 
plaintiff  was  allowed  to  show  that  after  she  had  submitted  to 
defendant's  desires  she  determined  to  reform,  and  to  that  end 
absented  herself  for  some  months,  and  that  after  her  return 
defendant  resumed  his  intimacy  and  she  again  yielded.  Held 
that  evidence  of  their  relations  before  she  went  away  was  admis- 
sible as  showing  the  extent  of  his  control  over  her,  and  the  manner 
in  which  he  acquired  it.    Id, 

4.  Evidence  :  time  of  pregnancy.  In  such  case  it  was  certainlv 
competent  for  plaintiff  to  show  that  she  became  pregnant,  and,  it 
so,  to  show  when  it  occurred.    Id» 
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SETTLEMENT, 

1.     MlBTAKB  IN.    See  Gnaranty,  2. 

8.  Of  disputed  olaim:  consideration.  See  Sohoola  and  School 
DistrictBy  4. 

SET-OFF. 

JUDOMENT  AND  008TB.  Where  a  jud|?ment  recovered  by  plaintiff  in 
one  case  was  properly  set-off  a£:ain8t  her  note  which  was  in  litiga- 
tion in  another  case  in  the  same  court,  it  was  proper  that  the  costs 
recovered  by  her  in  the  first  case  should  also  be  set-off  against  the 
note,    Otcheck  v,  Hostetter,  509. 

See  Estates  of  Decedents,  2. 

SHERIFF. 
See  Atjaohmsnt,  3, 4, 11;  Chattel  MoBTaAGBS,  2, 

SIDEWALKS. 
See  CmES  and  Towns,  8. 

SPECIFIC  PERFORMANCE, 

Sale  of  land  :  bad  faith  of  purchaser  :  evidence.  The  evidence  in  this 
case,  though  conflicting  (see  opinion),  held  to  show  that  defendant 
left  the  land  in  question  with  W.,  a  real-estate  broker,  to  be  sold  on 
commission;  that  he  had  reason  to  believe,  and  did  believe,  that  W. 
and  plaintiff  were  members  of  the  same  firm,  and  that  it  was  the 
firm,  and  not  W.  alone,  that  was  to  sell  the  land;  that  at  all  events 
W.  and  plaintiff  had  been  partners,  and  were  at  the  time  on  ver^ 
intimate  terms,  and  mingled  more  or  less  in  land  and  other  busi- 
ness; that  W.  contracted  the  land  to  plaintiff  for  a  very  inadequate 
price,  and  that  defendant  executed  the  contract  without  reading  it, 
or  knowing  that  plaintiff  was  the  purchaser,  after  he  had  been 
offered  a  greater  price,  on  the  statement  of  W.  that  to  refuse  to 
execute  it  would  cause  litigation.  After  he  learned  that  plaintiff 
was  the  purchaser  he  refused  to  make  the  deed,  and  this  action  is 
to  compel  specific  performance.    Held — 

(1)  That  plaintiff  was  not  a  purchaser  in  good  faith,  and  could 
not  have  the  aid  of  equity  to  consummate  his  attempted 
fraud. 

(2)  Thai,  although  the  evidence  of  the  fraud  mi^ht  not  be  suffi- 
ciently strong  to  justify  a  court  in  setting  aside  the  contract 
on  that  ground,  the  same  degree  of  evidence  is  not  essential 
to  justify  the  refusing  to  plaintiff  the  relief  asked,  since 
such  relief  is  largely  discretionary  with  the  court,  and 
depends  chiefiy  on  the  good  faith  of  the  parly  asking  it. 

(8)  That  defendant's  negligence  in  not  reading  the  contract  did 
not  juBtif V  an  order  for  specific  performance  notwithstand- 
ing plaintiff's  bad  faith.    Clark  v.  Maurer,  717. 

See  Vendor  and  Vendee,  4. 

STATUTES. 

1.  Curative  acts  :  talxdity.    See  Constitutional  Law,  1 

2.  Constitutionality.    See  Constitutional  Law,  1-4. 

8.     Remedial:   application  to  pending    buitb.    See  Intoxicating 
Liquors,  !!• 
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STATUTES  CITED,  CONSTRUED,  ETC. 

[7ti«  words  In  Boman  type  indicate  the  subject  under  considerstloDt  and  the 
following  refer  to  the  page  in  this  Tolame  where  the  statute  is  cited.] 


CODB  OF  1861. 

8ec  €87.    Streets:  Effect  of  recording 

town  plat.    70. 
8eo.  977,  978.    Assignment  for  creditors : 

Assent  of  creditors  presumed. 

100. 

LAWS  OF  18B8. 

Chap.  98.  Bridges  over  navigable  riyen. 
M2. 

RBVISION  OF  180O. 

See.  812.  Powers  of  supenrlsors:  Bridges 
over  navigable  streams.    648. 

Sec.  1214,  1816.  Toll-bridges  over  navi- 
gable streams.   048. 

CODB  OF  1878. 

Sec.  188.  Judgment  rendered  in  vaca- 
tion. 429;  Or  at  next  term. 
684. 

Sec.  197,  par.  8.  Index  of  all  liens.  888 
etteg. 

Sec.  218,  par.^.  Parol  to  prove  agree- 
ment of  attorneys.    097. 

Sec.  808.  I }ount7  supervisors:  Powers: 
Bridges.    641,  648. 

Sec.  898.  Township  trustees :  Cemeteries. 
287. 

Sec.  416.  Township  trustees :  Powers  of 
as  board  of  health.    S87. 

Sec.  771.  Deputy  county  treasurer:  £m- 
ployment :  Oompensation.    846. 

Seos.882, 886,  887,841.  Taxes:  Equallzar 
tlon  by  supervisors:  Duty  of 
auditor.    2%. 

Sec.  846.  Tax  sale :  For  taxes  not  carried 
forward :  Void.    487,605,712. 

Sec.  876.  Tax  sale :  Part  of  tract  for 
whole  tax.    604. 

Sec.  894.  Tax  sale :  Notice  to  redeem : 
Who  to  make  proof  of  service. 
718. 

Sees.  906,  999.  Default  of  county  treas- 
urer: Liability  of  county  to 
state.    589 

Sec.  086.  Highway :'  Bstablishment :  No- 
tice.   641. 

Sec.  950.  Highways:  Notice  of  appeal: 
On  whom  served.    252. 

Sec  1901.  Bridges  are  part  of  highway. 
641. 

Sec.  1003.    Toll  bridges.    648. 

Sec.  1081.  Bailroad  bridges  over  bound- 
ary rivers.    648. 

Sea  1078.  Stockholders :  Liability  to  as- 
sessments.   84. 

Sec.  1164.  Foreign  insurance  companies: 
Restrictions  upon.    662. 

Sec.  1966.    Hallways :  Rights  of  in  cross- 
ing streams.  648. 

Sec  1289.  Railroads:  Injury  to  stock: 
Wilful  act  of  owner.  80;  Negli- 
gent fires:  Effect  of  contribut- 
ory negligence.    666,  668,  668. 

Sees*  1458,  1454.  Trespassing  animals: 
Notice  to  whom.    602. 

Sees.  1626, 1540-1648.  Liquor  nuisances: 
Registered  pharmacists.  197  et 
tea. 

See.  1668.  intoxicating  liquor^i :  Fines  : 
Liens  on  real  estate.   461. 


Sees. 


Sees.  1802.  1808.  Schools:  Independent 
districts  :  Number  of  directors. 
679,680. 

Sec.  1990.    Homestead :  Alienation     7M. 

Sec.  2106.  Surety  :  Notice  to  sue  princi- 
pal.   16. 

Sec.  2118.  Written  contract :  Considenr 
tion :  Pleading.    684, 742. 

Sees.  8116,  2116.  Assignment  for  credi- 
tors: Assent  of  creditors  pre- 
sumed.   109. 

Sec.  21S0.  Mechanic's  lien :  Defeated  by 
collateral  security.    706. 

Sec.  2188  (as  amended).  Meclianio*s  lien: 
Delay  in  filing  statement:  Sf- 
feot.    700. 

Sec.  2224.  Husband  and  wife :  Pregnancy 
by  another   before   marriage. 

2886*2888.  Estates  of  decedents: 
Sale  of  property  to  pay  debtai 
490. 
M02-2404.  Estates  of  decedents: 
Administrator's  right  to  rents. 
400. 

Sees.  2418-2420.  Estates  of  decedents: 
Credits: Set-off.    498. 

Sees.  2420,  2421.  Estates  of  decedents: 
Claims :  Statute  of  limitations. 
607. 

Sec.  2440.  Dower :  Cut  off  by  sale  In  par- 
tition.   842. 

Sec.  2614.    Wrong  forum :  Remedy.    160. 

Sees.  8629.  2588.  Judgment  creditor*s 
right  to  redeem :  Duration :  Ab- 
sence of  senior  lien  holder  from 
state.    647. 

Sec.  2686.  Statute  of  limitations :  Minors* 
876. 

Sees.  2548,  2644.  Parties  to  actions: 
Trustee  without  interest    357. 

Sees.  2647, 2561.  Right  to  bring  in  neces- 
sary XMurties  to  suit.    726. 

Sees.  2548*  2661.    Parties  to  actions.  844. 

Sea  2662.  County  treasurer's  bond: 
Who  may  sue  on.   689. 

Sec. 2618.  Partition:  Service  by  publi- 
cation. 841;  When  such  service 
not  authorized.    860. 

Sec.  2628.    I^jMmfmf:  NoUoe.   484. 

Sees.  2686,  2686, 2689.  Time  for  flUng  pleas, 
889. 

Sec.  2729.  Pleading:  Redundant  matter: 
Proof.    668. 

Sec.  2781.  Admission  of  signature  not 
denied.    62,  684. 

Sec. 2748.  Appeal:  Equity  cases:  Evi- 
dence.   124, 125, 160. 

Sea  2789.  Bill  of  exceptions :  Time  for 
filing.    429. 

Sees.  2807, 2808.    Special  verdict :  Special 
interrogatory:  Distinction  296. 

Sec.  2881.  Exceptions  in  Justice's  courts : 
When  to  be  taken.    284. 

Sec.  2888.  Motion  for  new  trial:  When 
to  be  made.    606. 

Sec.  2844.  Right  of  co-plaintiff  to  dis- 
miss :  Partition.    725. 

Sec.  2840.   Judgment :  What  Is.    26. 

Sea  8882.  Judgments  :  When  liens  on 
real  estate.    462,646 

Sees.  8888-2886.  Judgment:  Lien: 
Transcript:  Filing.    886  tt  uq. 

Sea  2051,  par.  12.  Attachment:  False 
pretenses :  Application  of  stat- 
ute.   606. 
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8010, 8QM>.     AttaohmMit :  Appeal: 
Dlssolotion  by  delay.    665. 

Seo.  MOO*  Sheriff  *s  sale  vaoated :  Money 
to  be  refnnded.    866. 

8eoB.  8188-8187,  8146,  8148.  ExecQtion: 
Bxamlnation  of  debtor :  ArreBt 
upon  order  of  referee.  898  et 
teq. 

8eo.  8166.  Petition  for  new  trial:  Pro- 
cedure.  606. 

8eo8.  8163,  8164.  Appeals:  From  what 
declfiions  taken.    26, 178. 

Sec.  8168.  Appeal:  Questions  not  raised 
in  trial  court.    681,  688. 

See.  8178.  Appeal:  Jurisdiction: 
Amount.  10,  880;  Time  for 
taking.   448. 

Sec.  8174.  Appeals:  Parties:  Who  to 
have  notice.    844,  846. 

Sec.  8178.    Appeals :  How  taken.    86. 

Sec.  8182.  Appeal :  Delay  in  filing  trans- 
cript: Dismissal.    414. 

Sec.  8104.  Appeal :  From  right  Judgment 
based  on  wrong  reason.   601. 

Sec.  8108 .  Appeal :  Judgment  reversed : 
Restitution  of  money  paid.  806. 

Sec.  8807.  Assignment  of  error:  Too 
general.    160. 

Sec.  8816.  Certiorari:  When  not  ayall- 
able.    660. 

Sec.  8846.  Quo  warranto:  When  proper 
remedy.    661,  680. 

Sec.  8801.  Water:  Liability  of  npper 
owner  contributing  to  poun- 
tion.    670. 

Sees.  8807,  8611,  8517.  Justices*  courts': 
Jurisdiction:  Attachment.  44i 
iiMq. 

Sec.  8616.  Practice  in  justices*  courts. 
284. 

Sec.  8588.  Justices*  courts :  Duty  when 
title  to  real  estate  is  involved. 
452. 

Sees.  8667,  8668.  Justices*  Judgments: 
How  made  liens  on  real  estate. 
452. 

Sec.  8670.  Justices*  Judgments:  No  exe- 
cution against  real  estate.   468. 

Sec.  8575.  Justices'  Judgments:  Right 
of  appeal.    687. 

Sees.  8609,  8610.  Justices*  courts :  At- 
tachment :  Posting  notices.  446 
€t  teq. 

Sees.  8611, 8614.  Forcible  entry  and  de- 
tainer: Notice  to  quit:  Time. 
469.680. 

Sea  86S0.  Justices*  courts:  Duty  when 
title  to  real  estate  is  involved. 
458. 

Sec.  8686.  Criminal  law:  Defendant's 
failure  to  testify :  Practice.  560. 

Sec.  8689.  Evidence :  As  to  contract  with 
one  deceased.    788. 

Secs«   8889,  8641.     Competency  of   wit- 
nesses.    17. 

Sec.  8788.  Depositions :  Notice  of  taking: 
On  whom  served.    705. 

Sec.  4806.    Indictment:  Sufficiency.    107. 

Sec.  4874.  Change  of  venue  in  criminal 
cases.    212,  428. 

Sec.  4406.  Time  for  pronouncing  sen- 
tence.   871. 

Sec.  4518  it  seq.  Execution  in  criminal 
eases.    415. 

See.  4600.  Justices'  Judgment  for  fines : 
How  made  liens  on  real  estate. 
452. 

Sec.  4718.    The  pardoning  power.  415. 


LAWS  OF  1874. 

Chap.  66.   Appeal :  Delay  In  prosecuting : 
DismissaL    414. 


LAWS  OF*  1870. 

Chap.  47,  leo.  4.    Taxation  of  land  In 

cities.    666. 
Chap.  100,  sec.  0.    Mechanic's  lien:  Prior 

encumbrance:  Procedure.     848. 

700. 
Ohsp.   188,  sec.  4.    Railroad  aid  tax: 

Duty  of  county  treasurer.  687. 

688. 

LAWS  OF  1880. 

Ohap.  86.  Levees :  Assessment  of  eotts: 
Appeal.    614. 

Chap.  100,  sec.  8.  Township  board  of 
equalization:  Procedure.     407. 

Ohap.  184.  sec.  6.  Deputy  county  treas- 
urer :  Employment :  Compensa- 
tion.   846. 

Ohap.  185.  Attomey*8  fees:  Law  not 
retroactive.    685, 

Chap.  811,  sec.  1 .  Insurance  agent :  Who 
IS  agent  of  company.   178. 

LAWS  OF  1884. 
Chap.  106.    Courts  at  Avooa.   768  tt  teq» 

LAWS  OF  1886. 

Chap.  18.  Bridges  over  boundary  rivers; 
Powers  of  cities.    648. 

Chap.  17.  Muscatine  Island  levee :  Cura- 
tive act:  Oonstitutlonality.  618 
et  seq.;  612. 

Chap.  48.  Number  of  grand  Jurors: 
Constitutionality.    104  etseq. 

Chap.  66.  Liquor  nuisances:  Attorney*! 
fees:  Application  to  pending 
suits.    6a3,  584. 

Ohap.  66,  sec.  18,  Intoxicating  liquors: 
Fines:  Liens  on  real  estate. 
451. 

Chap.  83.  Intoxicating  liquors :  Unlaw- 
ful sale  by  druggist:  Punish- 
ment. 187;  Necessity  of  permit. 
800. 

Chap.  06.  Bridges  over  boundary  riven: 
Powers  of  cities    648. 

Chap.  184.  Abolition  of  circuit  court. 
758  et  teq. 

Chap.  180.  Levees :  Assessment  of  cost; 
Appeal.    614. 

CONSTITUTION  OF  IOWA. 

Art  1,  sec.  0.   Contempt:  Bight  to  Jury 

trial,    8W. 
Art.    1,  seo.  11.    Indictment  by  grand 

Jury :  How  many  must  concur. 

105. 
Art.  8,  seo.  80.    Special  legislation.    628. 
Art.  4,  sec.  16.    The  pardoning  power. 

415. 
Art.  6,  seo.  6.    District  court  at  Avoca: 

Limited  jurisdiction.    758  et  seq. 
Amendment  of  1884.    Number  of  grand 

Jurors.    195  et  seq 
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STATUTE  OF  LIMITATIONS. 

AOREEMBNT  TO  617FPOBT  FOR  UFB.  An  action  for  a  breach  of  an 
agreement  to  support  plaintiff  for  life  is  not  barred  by  the  Btatute 
of  limitations  during  plaintiff's  life.  The  length  of  time  for 
which  recovery  may  be  had  is  a  different  question,  not  arising  in 
this  case.    Riddle  v.  Beattie,  169. 

8.  Fraudulent  oonvbyanob  :  oonstruotive  koticb  of.  An  action 
to  set  aside  a  fraudulent  conveyance  is  barred  in  five  years  after 
the  fraud  is  discovered,  and  it  will  be  presumed  to  be  discovered 
when  the  fraudulent  conveyance  is  nled  for  record,  nnleas  the 
plaintiff  shows  that  the  knowledge  with  which  he  is  charged  by 
the  filing  of  the  deed  was  unavailable  aa  a  basis  for  further  inquiry 
leading  to  the  discovery  of  the  fraud.  (Laird  v.  KUboume,  70 
Iowa»  88,  explained  arid  followed,)    Hawle^  v.  Page,  239. 

8.  Fraud  in  ouardian*s  deed  :  when  disoovebed.  Fraud  in  the 
conveyance  of  a  minor's  land  bv  his  guardian,  under  order  of  court, 
is  presumed  to  be  discovered  when  the  deed  is  filed  for  record ;  and 
the  ward  cannot  maintain  an  action  to  set  it  aside,  seven  years 
after  reaching  his  majority,  and  after  it  would  otherwise  be 
barred  b^  the  statute  of  limitations,  on  the  ground  that  he  did  not 
sooner  discover  the  fraud.  (Compare  Laird  v.  KUbourne,  70  Iowa, 
84.)    Francis  v.  Wallace,  873. 

4.      As  TO  RBOOVERY  OF  TAXES  ERRONEOUSLY  PAID.   See  tazes,  9,  4. 
6.      As   TO    RIGHT    TO    REDEEM    FROM    MORTOAGB    F0RE0L08URB.     See 

mortgages,  10. 

See  Estates  of  Decedents,  5;  HiaHWAYS,  1. 

STREETS. 

1.  Title  to  :  evidencb.    See  Cities  and  Towns,  1. 

2.  Purchase  of  land  for  :  collusion  and  fraud  :  FRESUMFTioir. 
See  Cities  and  Towns,  8-6. 

8.     Obstruction  of.    See  Criminal  Law,  19,  30. 

SUPREME  COURT. 
Jurisdiction  of.    bee  Appeal,  1-12;  Practice  in  Supreme  Cotirt»  1, 2. 

SURETIES. 

Discharge  :  agreement  to  look  to  principal  alone  :  oonsidbra- 
tion  :  ESTOPPEL.  Defendant,  as  surety  for  L.,  sigced  the  note  in 
question,  and  the  payee  knew  that  defendant  was  only  a  sure^. 
The  parties  then  ail  lived  in  Illinois.  After  the  maturity  of  the 
note,  defendant  was  about  to  remove  to  Iowa,  and,  at  his  request, 
his  wife  called  on  the  payee  of  the  note  and  requested  hun  to 
release  defendant  from  liability  thereon,  and  he  then  promised  to 
look  to  L.  alone  for  payment,  and  stated  that  defendant  need  give 
himself  no  further  concern  about  it.  This  promise  was  com* 
municated  to  defendant,  and  he  beard  nothing  further  about  it 
until  some  eight  years  afterwards.  At  that  time  L.  had  an  abund- 
ance of  property,  but  is  now  insolvent.  Held,  that  these  facts  did 
not  discharge  defendant  from  liability  on  the  ground  of  an  estop- 
pel, because  the  payee  made  no  statement  or  representation  aa  ta 
existing  facts,  but  a  mere  promise  as  to  the  future ;  and  that  the 
promise  did  not  discharge  nim,  because  it  was  without  any  con- 
sideration.   AiLchampaugh  v.  Schmidt,  18. 

See  Judicial  Sales,  1. 
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TAXATION. 

1.      BSDUCnON    OF  ASSESSMENT  BT  SUPERVISORS:   DUTY  OF    AUDITOR: 

BSMEDT  OF  TAX-PAYER :  MANDAMUS.  Where  the  board  of  sapervis- 
ors,  acting  as  a  board  of  equalization,  directs  that  the  assessed  value 
of  realty  in  a  certain  town  be  reduced  a  certain  per  cent.,  and  the 
countjjr  auditor  fails  and  refuses,  upon  demand,  to  enter  the  prop- 
erty m  said  town  in  the  tax-lists  at  the  reduced  and  equalized 
assessment,  owners  of  real  estate  in  the  town,  who  have  not  yet 
paid  their  taxes,  may  proceed  against  the  auditor  by  mandamus  to 
compel  him  to  comply  with  the  law  in  that  regard.  (See  Code, 
sees.  882,  886,  887.)  He  has  no  discretion  in  the  matter,  and  the 
tax-pavers  are  not  deprived  of  the  remedy  by  mandamus  on  the 
ground  that  they  have  an  adequate  remedy  at  law  or  by  injunc- 
tion; for  those  remedies  would  not  afford  the  relief  sought,  and  to 
which  th^  are  entitled,  to-wit,  the  correction  of  me  tax-list. 
Eidley  v.  Doughty,  226. 

2.  Equalization  :  proceedings  of  board  :  jurisdiction.  Where  the 
board  of  equalization,  at  its  first  meeting,  ''changed**  the  assess- 
ment of  plaintiff  upon  personal  property,  moneys  and  credits  from 
fifteen  dollai's  to  fifty-three  hundred  and  thirty-four  dollars,  and 
the  assessment  was  then  changed  in  the  assessment  book  accord- 
ingly, and  the  board  then  adjourned  for  twelve  days,  and  on  the 
second  day  after  adjournment  the  clerk  of  the  board  posted  notices 
as  provided  by  statute,  showing  the  action  of  the  board  in  raising 
certain  assessments,  including  that  of  plaintiff,  and  advising  au 
parties  that  the  board  would,  on  the  day  to  which  it  had 
adjourned,  naming  it,  meet  '*for  the  purpose  of  hearing  grievances 
wny  the  within  assessments  should  not  be  raised,'*  and  plaintiff  saw 
this  notice,  and  had  such  knowledge  as  a  full  inspection  thereof 
would  convey,  but  he  failed  to  appear  on  the  day  named  to  object 
to  the  raising  of  his  assessment,  and  the  assessment,  without  further 
action,  was  left  as  changed,  ^e/c2  that  plaintiff  could  not  complain 
thereof,  on  the  ground  that  the  board  had  no  right  or  authority  to 
change  the  assessment  at  the  first  meeting,  nor  until  after  oppor- 
tunity had  been  given  to  make  objections  thereto;  for  while  the 
statute  (Laws  of  1880,  chap.  9,  sec.  8)  contemplates  only  a  prelimi- 
nary investigation  and  not  final  action  at  the  first  meeting,  the 
action  in  this  case  was  not  designed  to  and  did  not  cut  off  plaintiff 's 
right  to  object  and  to  have  a  full  hearing  before  final  action  was 
taken;  and  the  fact  that  the  entry  was  made  at  the  first  meeting 
was  at  best  but  an  irregularity  not  affecting  a  substantial  right, 
and  not  avoiding  the  proceeding.  Rockafellow  v.  Board  of  EquaU 
ization,  498. 

8.  Of  unplatted  lands  in  city  limits.  A  tract  of  eighteen  acres, 
owned  by  the  plaintiff  in  the  defendant  city,  occupied  by  plaintiff 
as  his  homestead,  with  the  intention  of  so  occupying  it  indefinitely, 
and  not  subdivided  by  streets  or  alleys,  but  surrounded  on  all  sides 
by  land  which  is  platted  for  city  purposes,  and  having  all  the  bene- 
fits of  light,  water,  streets,  street  railroads  and  fire  protection  com- 
mon to  that  portion  of  the  city,  is  subject  to  taxation  for  city 
purposes.  (Fulton  v.  City  of  Davenport,  17  Iowa,  404,  and  BrooKS 
V.  Polk  County,  52 .  Iowa,  460,  followed,)  Perkins  v.  City  of 
Burlington,  658. 

4.     :  chapter  47,  laws  of  1876:  interpretation.    In  chapter 

47,  Laws  of  1876,  authorizing  cities  and  towns  to  enlarge  their 
limits  in  the  mannner  therein  prescribed,  the  language  used  in  sec- 
tion four,  to  the  effect  that  *'no  lands  included  in  said  extended 
limits  which  shall  not  have  been  laid  off  into  lots  of  twenty  acres, 
or  less  *  »  »  shall  be  taxable  for  any  city  purpose,"  etc.,  refers 
only  to  lands  taken  in  by  the  extension,  and  were  not  designed  to 
affect  the  taxation  of  lands  lying  within  the  former  limits.    Id 
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6.  Levy  OT  SPBOIAL  TAX  UNDBB  cuRATivB  ACT.  See  Former  Adjodl- 
cation,  2. 

See  Lbvebs,  1,  2. 
TAXES. 

1.  Payment  under  olaiu  of  title  upon  another's  land  :  rbootert. 
In  an  action  to  guiet  title  against  one  who  claims  title  mider  a 
judicial  sale  which  is  adjudged  to  be  void,  and  who  has  paid  the 
taxes  on  the  land  under  such  claim,  the  decree  quieting  the  title 
in  plaintiff  should  award  defendant  judgment  for  the  money  so 
paid,  with  six  percent,  interest  on  the  several  payments,  and  the 
same  should  be  made  a  lien  on  the  land.  Casaidy  v.  Woodward^ 
854. 

2.  Illegal:  payment:  bboovery:  limitation  of  AonoN.  Where 
illegal  taxes  are  paid,  as  to  an  action  for  their  recovery  the  statute 
of  limitations  ordinarily  begins  to  run  from  the  time  of  payment. 
(See  opinion  for  citations.)  Eyerly  v,  Superviaoraof  Jasper  County^ 
470. 

8.  In  aid  of  railroads  :  oounty  treasurer  is  trustee.  Where 
money  is  paid  into  the  county  treasury  under  the  provisions  of  the 
law  for  voting  taxes  in  aid  of  the  construction  of  railroads,  such 
money  in  the  hands  of  the  treasurer  is  a  trust  fund,  and  the  tax- 
payer and  the  railroad  company  are  both  beneficiaries.  (Compare 
De8  Moines  <&  M.  Ry,  Go.  v,  Lowry,  61  Iowa,  486.)    Id. 


4.     :  payment:  subsequent  decree  of  invalidity :  recovery: 

LIMITATION  OF  ACTION.  Where  taxes  voted  in  aid  of  the  construo- 
tion  of  a  railroad  were  paid,  and  soon  thereafter  a  suit  was  beg^un 
by  the  pavers  and  others  against  the  railroad  company  to  test  the 
validity  of  the  tax,  and  it  was  subsequently  decreed  to  be  invalid, 
held  that  while  such  action  was  pending  the  statute  of  limitations 
did  not  run  against  an  action  of  mandamus  to  compel  the  super- 
visors of  the  county  to  order  a  refunding  of  the  tax  so  paid.  IcL 

6.     Equalization  of.    See  Taxation,  1,  2, 

6.     Payment  of  :  evidence.    See  Tax  Sales  and  Deeds,  5. 

TAX  SALE  AND  DEED. 

1.  Fraxtd  in  obtaining  tax  title  :  subsequent  purchaser  with 
notice  :  equitable  redemption.  Defendant,  believing  that  the 
title  to  his  land  was  uncertain,  and  that  it  might  be  strengthened 
by  a  tax  title,  allowed  it  to  go  to  tax  sale  and  deed,  under  an  arrange- 
ment with  one  W.  that  he  should  buy  it  and  take  a  tax  deed,  and 
afterwards  convey  it  to  defendant,  w.  did  buy  it  at  tax  sale,  but 
he  assigned  the  certificate  to  his  brother  M.,  which  fact  was  con- 
cealed from  defendant  until  after  M.  had  taken  a  deed  and 
defendant  had  paid  W.  the  amount  necessary  to  redeem  the  land; 
after  which  W.  removed  from  the  state,  and  left  defendant  at  the 
mercy  of  M.  The  evidence  (  see  opinion  )  justifies  the  conclusion 
that  W.  and  M.  conspired  together  to  cheat  defendant  through  the 
confidence  which  he  nad  reposed  in  W.,  who  seems  to  have  been  a 
somewhat  intimate  friend  of  defendant.  The  land  was  sold  at  tax 
sale  for  $51.35,  and  is  shown  to  be  worth  seven  thousand  dollars. 
*  M.  refused  to  convey  it  to  defendant  unless  he  would  pay  him  two 
thousand  dollars.  About  one  year  latter  M.  sold  the  land  to  plain- 
tiff, through  plaintiff 's  attorney,  who  had  full  knowledge  of  the 
fraud,  for  sixteen  hundred  dollars, — five  hundred  dollars  of  which 
was  to  be  paid  to  the  attorney  as  a  fee  for  recovering  possession  of 
the  land,  which  plaintiff  knew  was  occupied  by  defendant,  or  some 
one,  adversely  to  the  title  which  he  was  purchasing.    Held — 
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(1)  That  the  tax  title  in  the  hands  of  M.  was  void  for  fraud,  and 
that  it  could  not  prevail  against  the  defendant's  title. 

-  (2)  That  plaintiff  was  bound  by  his  attorney's  knowledge  of  the 
fraud,  and  therefore  he  acquired  by  his  purchase  no  better 
right  than  M.  had. 

(8)  That  if  it  were  conceded,  as  claimed  by  plaintiff,  that  the 
attorney  was  not  at  the  time  of  the  purchase  his  attorney  or 
agent,  yet  the  circumstances  of  the  transaction  were  such  as 
to  put  plaintiff  upon  inquiry  as  to  defendant's  equities,  which 
would  nave  led  to  a  full  knowledge  of  tl\e  fraud,  and  that 
therefore  he  must  be  charged  witii  such  knowledge. 

(4)  That  since  the  evidence  shows  that  W.  was  at  least  the 
agent  of  M.  in  all  matters  pertaining  to  the  tax  purchase 
and  redemption,  he  had  authority  to  bind  M.  by  the  receipt 
of  the  redemption  money  from  defendant,  and  to  contract 
that  redemption  should  be  made  in  a  manner  and  at  a  time 
different  from  that  prescribed  by  statute.  And  M.  having 
thus  received  the  money  which  he  agreed  to  accept  in  dis- 
charge of  his  tax  title,  pursuant  to  a  valid  agreement  before 
entered  into,  equity  will  not  permit  that  title  to  be  enforced 
against  defendant*  (  See  Shoemaker  v.  Porter,  41  Iowa,  197.) 
Leas  V.  Oaverich,  275.  * 

8.  Fob  dbunqubnt  taxes  not  carried  forward  :  intaud.  The 
sale  of  land  for  delinquent  taxes  not  carried  forward  on  the  tax 
books,  as  required  by  section  845  of  the  Ck>de,  is  invalid.  (See 
opinion  for  citations.)    Sao  County  Bank  v.  Hooper,  485. 

8.     :  validation  by  time  :  former  adjudioation.    Where  a 

party  has  a  tax  title  based  upon  a  sale  of  land  for  delinquent  taxes 
not  carried  forward,  and  therefore  invalid  (Ck)de,  sec.  845),  and  he 
conveys  by  warranty  deed,  and  his  grantee  buys  in  the  patent 
title  and  sues  him  for  a  breach  of  warranty  and  recovers,  that  is 
an  adjudication  that  the  patent  title  is  superior  to  the  tax  title,  and 
the  grantor  cannot,  after  a  few  years,  be  heard  to  claim  that  his 
tax  title  has  now,  by  the  lapse  of  time,  ripened  into  a  perfect  title, 
and  ask  to  have  it  quieted  against  his  grantee.  The  adjudication 
cut  off  all  claims  based  on  or  growing  eut  of  the  title  decreed  to  be 
invalid.    Id. 

4.  Delinquent  tax  not  brought  forward  :  when  not  required. 
Under  section  845  of  the  Code,  a  sale  of  land  for  taxes  of  a  prior 
year  is  invalid  if  the  delinquent  tax  is  not  entered  by  the  treasurer 
on  the  tax  book  of  the  year  in  which  the  sale  is  made.  But  the 
rule  does  not  apply  to  a  case  where  the  treasurer  has  not,  at  the 
time  of  making  the  sale,  received  the  tax  books  from  the  auditor 
for  the  year  of  the  sale.  And  in  this  case,  where  the  treasurer 
received  the  tax  books  on  the  day  of  the  sale,  but  it  is  not  shown  that 
he  received  them  before  the  sale  had  been  made,  and  it  appears 
that  the  books  for  some  of  the  townships  were  in  the  auditor's 
hands  after  the  sale  had  closed,  held  ( in  view  of  the  presumption 
which  must  be  indulged  that  an  officer  has  done  his  dutv)  that  the 
tax  sale  could  not  to  regarded  as  invalid  for  the  failure  of  the 
treasurer  to  comply  with  the  statute  in  this  respect.  Bdbcock  v. 
Bondfrake^  710. 

5.  Prior  payment  of  taxes  :  evidence  :  presumption.  Plaintiff, 
in  order  to  show  that,  prior  to  the  sale  of  his  lot  for  taxes,  he  had 
paid  the  very  tax  for  which  it  was  sold,  proved  that  he  had  applied 
to  the  treasurer  for  a  statement  of  the  taxes  due  on  all  his  prop- 
erty, consisting  of  more  than  one  hundred  lots,  and  that,  upon 
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receiving  his  report,  he  sent  by  express  the  amount  of  monej 
indicated  to  pay  all  the  taxes.  He  also  produced  a  tax  receipt, 
showing  the  payment  of  the  tax  on  the  lot  in  question,  together 
with  five  other  lots.  But  the  stub  of  the  receipt,  which  remained 
in  the  treasurer's  office,  showed  payment  on  five  of  the  lots  only, 
omitting  the  one  in  question .  Held  that  the  stub,  being  a  mere 
memorandum,  could  not  overcome  the  receipt;  also,  that  it  was 
more  rational  to  presume  that  the  treasurer  made  a  mistake  in 
omitting  the  lot  from  the  stub,  than  that  he  neglected  to  apply  the 
money  sent  by  plaintiff  to  the  purpose  for  which  it  was  intended. 
Bright  v.  S  locum,  21. 

8.  PURCHABB  BY  AGENT :  WHETHBB  QOOD  AS  AGAINST  PRINCIPAL : 
BURDEN    OF    PROOF    AS    TO    PRINCIPAL'S    INTEREST.     Plaintiff  pur« 

chased  the  land  in  question  at  tax  sale  when  he  was  the  attorney 
and  agent  of  the  defendant  B.  in  such  a  sense  that,  had  the  legal 
title  of  the  land  been  in  B.  at  the  time  of  the  sale,  plaintiff 's  tax 
deed,  subsequently  taken,  would  have  given  him  title  only  in 
trust  for  B.  But  the  title  was  at  the  time  in  one  V.,  and  B.'s  claim 
as  against  the  tax  title  is  based  upon  an  alleged  equity  in  the  land, 
which  did  not  exist  if  Y.  was  an  innocent  purchaser;  and  it  seems 
to  be  conceded  that  plaintiff,  when  he  purchased  at  tax  sale,  was 
of  the  opinion  that  V.*s  title  was  good,  and  that  B.'s  equity  was 
irretrievably  gone.  Held  that  whether  plaintiff 's  tax  title  was  good 
as  against  B.  depended  upon  the  question  whether  B.*s  equity  was  in 
fad  gone  when  plaintiff  purchased,  and  that  his  relation  to  B.,  as 
attorney  and  agent,  placed  upon  him  the  burden  to  show  that  V.'s 
title  was  good,  and  that  B.'s  equity  ivas  in  fact  divested  thereby; 
and,  having  failed  to  establish  these  facts  by  the  evidence,  in  an 
action  by  him  to  quiet  his  tax  title,  a  decree  for  defendants  was 
properly  entered.    Prouty  v,  BuUard,  42. 

7,  Purchase  of  part  of  tract  for  whole  tax  :  form  of  bid  : 
VALIDITY.  Section  876  of  the  CJode  provides  that  when  a  "pur- 
chaser (at  tax  sale)  shall  designate  the  portion  of  any  tract  of  land 
or  town  lot  for  which  he  will  pay  the  whole  amount  of  taxes 
assessed  against  such  tract  or  lot,  the  portion  thus  designated 
shall,  in  all  cases,  be  considered  an  undivided  portion."  In  these 
cases  it  appears  from  the  tax-sale  record,  which  is  the  authoritative 
record  of  the  sales,  that  the  bids  were  naade  upon  fractions  of  the 
tracts,  as  one-twentieth  and  one-eightieth.  Held  that  the  law 
would  regard  the  sales  as  of  undivided  interests,  and  valid,  though 
the  list  of  lands  advertised  for  sale  showed  that  the  bids  were  tor 
'*  two  acres  "  and  **  one-half  acre."  (Brundige  v.  Moloney^  52  Iowa, 
218;  Poindexter  v.  Doolittlet  54  Iowa,  62,  distinguished.)  Jensvoold 
V.  Doran,  692. 

8,     :  ONE  notice  to  redeem  from  two  sales.       a  purchaser 

at  tax  sale  purchased  one  fraction  of  a  tract  of  land  for  the  taxes 
of  one  year,  and  the  other  fraction,  and  the  whole  of  another  tract, 
for  the  taxes  of  the  next  year.  His  notice  to  redeem  recited  the 
two  sales  of  the  several  fractions,  and  the  purchase  of  all  of  the 
other  tract  by  the  same  person,  but  it  was  single  as  to  the  purchaser 
and  person  in  whose  name  the  land  was  taxed.  It  was  addressed 
to  the  proper  person  and  was  properly  served.  Held  that  it  was 
not  invalid  because  it  covered  more  than  one  sale  and  certificate, 
and  more  than  one  tract.  {White  v.  Smith,  68  Iowa,  818,  and 
Adams  v.  Burdick,  68  Iowa,  666,  distinguished.)    Id, 
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9.  NonOB  TO  RBDBBH  :    AMENDED  PBOOF  OF  SERYIOB  :  WHEN  AND  BY 

WHOM  MADE.  Where  the  purchaser  of  land  at  tax  sale  gave  due 
and  timely  notice  to  redeem,  but  the  proof  thereof  which  he  filed 
in  the  treasurer's  office  was  defective,  but  he  received  a  treasurer's 
deed  for  the  land,  and  afterwards  quitclaimed  it,  and  it  passed 
through  several  parties  to  W.,  it  having  in  the  meantime  been 
improved  and  occupied  by  the  grantees  of  the  nurchaser.  but  the 
purchaser  never  at  any  time  assigned  the  certincate  of  purchase, 
held  that,  under  section  894  of  the  Code,  he  was  the  proper  person, 
though  he  had  conveyed  the  land,  to  file  pro^r  proof  of  the  service 
of  the  notice  to  redeem,  which  had  been  originally  given,  and  to 
receive  a  new  treasurer's  deed  for  the  land.  Especially  is  it  so  held 
where  W.  and  all  the  grantors  in  her  chain  of  title,  including  the 
tejL  purchaser,  join  in  asking  that  their  tax  title  be  confirmed  as 
against  the  claimant  under  the  patent  title.  (Compare  Rice  v. 
Bates,  68  Iowa,  898.)    Bahcock  v,  Bonebrake,  710. 

10.    :    IMPERFECT    PROOF    OF    SERVICE :    DEFECT   CtTRED :    PRIOR 

OCCUPANCY  UNDER  INVAUD  DEED:  RENTS  AND  PROFITS:  EQUI- 
TIES. Where  there  was  due  and  timely  notice  to  redeem  from  a  tax 
sale,  but  imperfect  proof  of  the  service  of  such  notice,  but  a  deed 
was  made  to  the  purchaser,  and  his  grantees  took  possession  and 
cultivated  and  improved  the  land  for  some  years,  and  meanwhile 
legal  proof  of  the  service  of  the  notice  was  filed,  and  no  redemption 
was  made  within  ninety  days  thereafter,  and  a  new  deed  was 
made  by  the  treasurer  upon  such  proof,  and,  only  a  few  weeks 
prior  to  the  time  when  the  tax  title  would  have  been  perfected  by 
the  statute  of  limitations,  plaintiffs  brought  this  action  to  redeem, 
held  that  their  right  was  cut  off  by  their  failure  to  redeem  under 
the  second  proof  of  service  {Long  v.  Smithy  62  Iowa,  881),  and  that 
they  could  not  claim  that  redemption  had  before  that  been  made 
in  equity  by  the  rents  and  profits  of  the  land  which  had  been 
enjoyed  by  the  holders  under  tne  tax  title— the  rental  value  of  the 
premises  having  been  created  almost  wholly  by  the  improvements 

which  they  had  made.    Id. 

TENANCY  IN  COMMON. 
See  Real  Estate,  1. 

TENDER. 
See  Vendor  and  Vendee,  1, 

TOWNSmP  CLERK. 
Records  of  :  eyidence.    See  Evidence,  16. 

TOWNSHIP  TRUSTEES. 

1.  Powers:  samb  of  unused  cemetery  ground:  conditions 
attached.  Township  trustees  are  constituted  a  board  of  health, 
and  have  charge  of  all  cemeteries  within  the  limits  of  their  town- 
ship, dedicated  to  public  use,  and  not  controlled  by  trustees  or 
other  corporate  bodies, — Code,  section  893, — and  by  section  415 
they  are  empowered  to  make  regulations  for  the  protection  of  the 
public  healtn,  and  respecting  nuisances,  sources  of  filth,  and 
causes  of  sickness  in  their  respective  townships.  Under  these  sec- 
tions, held  that  township  trustees,  being  about  to  sell  ground  pur- 
chased for  cemetery  purposes,  but  which  they  regarded  as  unfit  to 
be  used  for  such  purpose,  could  not  be  enjoined  from  selling  on 
the  ground  that  they  proposed  to  sell  only  upon  condition  that 
the  ground  should  not  be  used  for  a  private  or  public  cemetery, 
and  that,  upon  an  attempt  to  so  use  it,  it  should  be  forfeited  back 
to  the  trustees  and  their  successors  in  office.  Bushnel  v.  Whitlock, 
285. 
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2.    JiTKisDicrnON  of  in  0A8B  OF  TRBSPA.ssiNa  ANDCALB.    See  Auimals,  1. 
8.     As  BOABD  OF  EQUALIZATION :  JUBiSDionoN.    See  Taxation,  2. 

TRESPASS. 

1.  Makino  hay  on  wild  land  :  GOOD  FAITH :  DAMAQE8.  Defendant 
purchased  the  right  to  make  hay  on  plaintiff 's  wild  land  of  one 
whom  he  believed  to  be  authorized  to  sell  such  right,  but  who  had 
in  fact  no  such  authority.  The  uncut  grass  was  worth  not  more 
than  ten  cents  per  acre,  while  the  hay  made  from  an  acre  was 
worth  three  or  four  dollars.  Defendant  acted  in  entire  good  faith, 
and  cut  no  more  grass  after  h«  was  informed  that  he  was  proceed- 
ing without  the  owner's  authority.  Plaintiff  sought  to  recover,  not 
the  value  of  the  grass,  but  of  the  cured  hay.  Held  that  he  could 
not  so  recover.  (See  opinion  for  cases  cited.)  Leuois  v»  Court- 
right,  190. 

2.  TBBSPASsma  ANiMAiiS.    See  Animals,  1,  2;  Evidence,  16. 

TRUSTS. 

1.  What  is  not.  Plaintiff  conveyed  real  estate  to  T.  in  consideration 
of  T.'r  agreement  to  furnish  support  to  plaintiff  during  life,  and 
afterwards,  by  agreement  between  plaintiff  and  T.  and  defendant, 
T.  conveyed  the  land  to  defendant,  who  assumed  the  obligation  to 
furnish  support  to  plaintiff.  Held  that  by  these  transactions  no 
trust  was  created  as  between  plaintiff  and  T.,  or  plaintiff  and 
defendant.    Riddle  v.  Beattie,  168. 

%m  Assignment  to  sbcubb  trustee  and  OTEraBS  :  duty  of  tbubtee. 
N.  was  indebted  to  the  defendant  bank,  and  to  plaintiffs,  and  to 
C,  S.  &  Co.,  and  he  assigned  a  policy  of  insurance,  on  which  loss 
had  occurred,  to  the  bank,  autnorizing  it  to  collect  the  policy  and 
apply  the  proceeds,  first  in  payment  of  his  debt  to  it  and  expenses 
of  collection,  and  to  hold  the  balance  subject  to  his  order.  He 
afterwards  gave  C,  S.  &  Co.  an  order  on  the  bank  for  what  he 
owed  them,  which  order  was  accepted,  and  then  gave  plaintiffs  a 
like  order  for  their  claim,  which  the  bank  also  acceptea,  subject, 
however,  to  be  paid  after  the  bank's  claim  and  that  of  C. ,  S.  &  Ck>. 
were  satisfied.  Held  that  the  bank  owed  to  plaintiffs  no  more  than 
ordinary  diligence  in  collecting  the  policy,  and  that  it  was  justified 
in  settlmg  an  action  on  the  policy  for  less  than  half  the  amount 
thereof,  and  less  than  N.*8  debt  to  it,  thereby  leaving  nothing  to  pay 
plaintiff 's  claim,  where  the  probability  was  that  the  action,  if  pros- 
ecuted, would  be  defeated  ;  and  that  the  plaintiffs  especially  could 
not  complain,  since  they  were  informed  of  the  impending  settle- 
ment, and  made  no  proposition  to  prosecute  the  suit.  Meyer  v. 
Farmers  <Sb  Trtzders*  Banic,  888. 

8.  Deed  of  :  validity  :  testamentary  in  charaoter  :  gift  inter 
vivos.  A  written  instrument  transferring  personal  propertv  to  a 
trustee,  who  is  charged  to  pay  the  income  therefrom,  after  defray- 
ing expenses,  to  the  grantor  so  long  as  she  lives,  and  to  make  such 
investments  in  real  estate  as  she  may  direct,  and  at  her  death  to 
distribute  the  property  in  equal  shares  among  her  children,  is  not 
invalid  as  being  a  gift  inter  vivos  without  delivery,  nor  as  being  a 
testamentary  disposition  of  property  not  executed  as  required  by 
law,  but  is  a  deed  of  trust  operating  in  proesenti,  and  therefore 
valid.    Forney  v,  Remey,  549. 

4.     Trustee's  right  to  sue.    See  Parties  to  Actions,  2. 

6.  County  treasurer  is  trustee  for  railroad  taxes  oollboted. 
See  Taxes,  8. 

See  Attorneys  at  Law,  1. 
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ULTRA  VIRES. 
See  Cities  and  Towns,  6. 

VENDOR  AND  VENDEE. 

1.  Absoluts  ob  optional  bale  :  breach  :  pleabino  and  kvidenoe  : 
TENDER.  Where  there  is  an  absolute  sale  of  land  with  an  agree- 
ment to  convey  upon  a  certain  day  upon  payment  of  the  price,  but 
before  that  day  the  vendor  conveys  it  to  another,  and  thus  puts  it 
out  of  his  power  to  convey  to  the  vendee,  the  latter,  in  an  action 
for  damages,  need  not  allege  nor  prove  that  he  was  able  and 
offered  to  perform  on  his  part  on  the  day  named  ;  but  if  the  agree- 
ment was  a  mere  option  to  the  vendee  to  .purchase,  or  if  the  con- 
veyance to  the  third  party  was  conditional,  so  that  it  was  not  out 
of  the  power  of  the  vendor  to  convey  to  the  vendee,  and  the  vendee 
was  informed  of  that  fact,  then,  to  give  the  vendee  a  right  of 
action,  he  must  have  tendered  performance  on  his  part  on  the  day 
named.    Damon  v.  WestoUf  259. 

3.  Value  of  land  :  cross-examination.  Where  a  witness  has  testi- 
fied to  the  value  of  land  on  a  certain  day,  it  ia  proper  cross-exam- 
ination to  ask  him  what  it  is  worth  at  the  time  of  trial,  for  the 
purpose  of  showing  the  value  of  his  opinion.    Id, 

8.  Failure  to  conybt  :  bvidencb.  In  an  action  for  a  breach  of  con- 
tract to  convey,  where  the  defendant  had  conveyed  to  another 
Srior  to  the  day  set  for  payment  by  and  convevance  to  plaintiff, 
efendant  was  properly  permitted  to  show  a  verbal  promise  on  the 
part  of  his  ^antee  to  reconvey,  and  there  was  no  error  in  refusing 
to  idlow  plamtiff  to  show  that  the  grantee  had  not  placed  his  deed 
in  escrow.    Id, 

4.  Specific  performance  :  acceptance  not  in  terms  of  offer. 
Specific  performance  will  not  be  decreed  where  there  is  uncer- 
tainty, ambi^ity  or  doubt  respecting  the  contract.  ( See  opinion 
for  authorities.)  And  so,  where  defendant  wrote  to  plaintiff : 
**  Will  give  a  warranty  deed  as  title  now  stands  at  eight  dollars  per 
acre  net  to  me,"  and  plaintiff  replied  :  '*  We  accept  your  offer 
without  qualification.  *  *  *  Notify  us  when  and  where  to  send 
money,  we  understand,  of  course,  that  you  have  L.*s  title,  and 
that  you  will  place  the  same  on  record,"  held  that  the  acceptance 
was  not  an  unconditional  one  in  the  terms  of  the  offer,  and  there- 
fore that  there  was  no  contract  to  be  enforced.  ( Compare  Sawyer 
V,  Broisart,  67  Iowa,  678.)    Batie  v.  Alliaon,  813. 

6.  Rescission  of  contract  :  failure  of  title.  H.  was  in  possession 
of  land  under  a  contract  of  purchase  from  D.,  and,  representing 
himself  to  be  the  owner  of  it,  he  sold  it  to  plaintiffs,  taking  their 
notes  for  the  price,  and  plaintiffs  went  into  possession,  and  their 
possession  was  never  disturbed  nor  questioned.  T.  afterwards 
became  the  owner  of  both  contracts,  and  was  able,  ready  and 
willing  to  cany  out  the  contract  with  plaintiffs.  Held  that  plain- 
tiffs could  not  nave  their  contract  rescinded  on  the  ground  of  the 
false  representations  of  H.  as  to  the  ownership,  since  they  had 
suffered  no  injury  therefrom.    Simmons  v,  HUl,  878. 

6.  Breach  of  warranty  :  when  recoyert  may  be  had.  It  is  the 
rule  in  this  state  that,  to  authorize  recovery  upon  a  breach  of  war- 
ranty in  a  deed,  actual  ouster  of  the  warrantee  need  not  occur, 
but  that  there  will  be  constructive  eviction  when  the  superior  title 
is  asserted  in  hostility  to  the  title  under  which  the  warrantee  holds 
the  land.  (See  opmion  for  citations.)  Sao  County  Bank  v. 
Hooper,  485. 
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7.  Failurb  of  oonsidbbation  :  INSTANCOB.  Plaintiff  deeded  lands  to 
defendant  in  consideration  of  defendant's  deeding  to  him  other 
lands,  and  of  defendant's  promise  to  erect  valuable  improvements 
on  his  other  lands  adjoining  those  deeded  to  plaintiff,  whereby 
those  deeded  would  be  enhanced  in  value.  Held  that  a  failure  to 
make  such  improvements  was  a  failure  of  consideration  for  which 
plaintiff  could  maintain  an  action.     WUson  v.  Yocum,  609. 

8.  Falsb  REPRESENTATIONS:  INST ANOB.  Defendant  induced  plaintiff 
to  make  an  exchange  of  lands  with  him  by  falsely  representing 
that  a  railroad  was  about  to  be  built  with  a  depot  near  the  lands 
deeded  to  plaintiff,  and  that  the  railroad  company  had  purchased 
a  large  tract  of  land  lying  near  to  the  land  so  conveyed,  and  that 
he  had  his  information  from  the  manager  of  the  road.  Held  that 
these  representations  were  not  the  mere  statements  of  opinion,  but 
the  assertion  of  pretended  facts,  and  that  an  action  would  lie  for 
the  recovery  of  the  damages  sustained  by  the  fraud.  (See  opinion 
for  citations.)    Id. 

9.  Failurb  of  considbration  :  sfboulativb  damaobs  :  what  abb 
NOT.  Where  defendant  exchanged  real  estate  with  plaintiff,  and 
as  a  part  of  the  consideration  for  the  land  deeded  by  plaintiff 
he  agreed  to  make  certain  valuable  improvements  upon  landff 
adjoining  those  conveyed  to  plaintiff,  but  failed  to  do  so,  and 
plaintiff,  in  an  action  to  recover  for  the  failure,  alleged  that  the 
lands  conveyed  by  him  were  worth  eight  thousand  dollars,  and  that 
the  lands  conveyed  to  him,  with  the  improvements  made  as  agreed, 
would  have  been  worth  eight  thousand  dollars  but  without  them 
were  worth  only  three  thousand  dollars,  held  that  his  damages,  as 
shown  by  his  petition,  were  actual  and  not  speculative,  and  tiiat  an 
action  would  lie  therefor.  (MeDole  v.  Purdy,  28  Iowa,  278,  foU 
lowed  ;  First  Nat  Batik  v.  Thurman,  69  Iowa,  698,  distinguished,) 
Id. 

10.  Defbotivb  convbyanob:  notiob:  bad  faith.  Where  land  is 
conveyed  with  an  acknowledgment  which  is  not  good  in  this  state, 
subsequent  piurchasers  and  mortgagees,  claiming  under  a  second 
deed  from  the  same  grantor,  who  have  actual  notice  of  the  prior  con- 
veyance, and  who  part  with  no  value  in  acquiring  their  pretended 
title  and  interest,  take  nothing  as  against  those  claiming  under  the 
first  deed.     Walker  v.  Abbey,  703. 

11.  As  to  purohasbb  of  land  at  jttdioial  saubs.  See  Attachment, 
6,  8;  Judicial  Sales,  1;  Homesteads,  4, 6. 

12.  Whether  OROWiNa  crops  pass  with  land.  See  Chattel  Mort- 
gages, 8,  4. 

See  Rbal  Estate,  2,  4;  Speoifio  Performanob,  1;  Tax  Salb  abd 
Deed,  8;  Fraudulbnt  Convbtancb. 

VENUE. 

1.  Chanob  of  in  OBoaNAL  OASES.    See  Criminal  Law,  4-7. 

2.  Chanob  of  by  aqreement.    See  Courts,  1,  8. 

VERDICT. 

1.  For  MORS  THAN  olaimbd:pleadinq  and  PRAOTIOB.  Where  only  one 
hundred  and  forty  dollars  was  claimed,  a  verdict  for  one  hundred 
and  fifty  dollars  was  not  authorized;  but  when  defendant  moved  to 
reduce  the  verdict  to  one  hundred  and  fortj[  dollars  and  the  inter- 
est, and  the  interest  was  about  ten  dollars,  judgment  should  have 
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been  entered  for  one  hundred  and  fifty  dollars;  and  it  was  error  to 
allow  plaintiff,  after  verdict,  to  file  an  amendment  to  his  petition 
alleginfz:  his  damages  to  be  one  hundred  and  fifty  dollars,  instead 
of  one  hundred  and  forty  dollars,  the  amount  originally  claimed, 
Coxv.  Burlington  &  W,  Ry.  Co,,  478. 

^-  Evidence  to  support:  acceptance  op  drafts:  settlement.  A 
railroad  company  of  which  plaintiff  was  president  drew  drafts  on 
the  defendant  in  favor  of  the  plaintiff,  wnich  defendant  accepted. 
In  an  action  on  the  drafts,  it  appeared  that  plaintiff,  aa  president  of 
the  railroad  company,  made  a  demand  upon  the  defendant  for 
settlement  for  bonds  sold;  and  the  evidence  tended  to  show  that 
the  defendant  was  then  owing  the  railroad  company  on  account  of 
bonds  much  more  than  the  amount  of  the  drafts,  and  that  the 
drafts  were  given  in  settlement.  Hdd  that  a  general  verdict  for 
plaintiff,  and  a  special  finding  that  the  drafts  were  accepted  in  set- 
tlement of  a  disputed  claim  made  by  the  railway  company,  and 
that  defendant  had  not  paid  that  company  the  amount  due  for  its 
bonds,  were  sufficiently  supported  by  the  evidence.  Gaffordv, 
American  Mortgage  &  Investment  Co.,  736. 

8.     Direction  bt  cottrt.    See  Insurance,  4,  6;  Replevin,  1;  Sales,  3. 

4.  As  AFFECTED  BT  REMARKS  OF  COTTRT.  See  Practice  and  Procedure, 
1.5. 

5.  Excessive  verdict.    See  Railroads,  7;  Seduction,  2. 

6.  Against  evidence  and  instruction.  See  Insurance,  6;  Intoxica- 
ting Liquors,  8. 

WARRANTY. 

1.     Of  soundness  of  animals  sold.    See  Sales,  1. 

3.     Of  title  to  land:  breach:  action.    See  Vendor  and  Vendee,  6. 

WATERS. 

1.  Diversion:  rights  of  adjoining  owners:  prescription.  Where 
one  of  two  adjoining  owners  of  land  turns  the  water  from  his 
land,  whether  it  be  mere  surface  water  or  not,  upon  the  land  of 
his  neighbor,  he  does  not,  by  the  mere  use  of  the  water  in  that 
way  for  ten  years,  acquire  the  right  to  continue  to  so  use  it  (see 
Code,  sec.  2081,  and  cases  cited  in  opinion),  and  he  cannot 
complain  if  his  neighbor  seeks  to  protect  nis  land  by  draining  the 
water  to  a  point  where  it  may  possibly  flow  back  again  upon 
the  land  of  nim  who  first  diverted  it.    Preston  v.  Hull,  809. 

%  Rights  of  upper  and  lower  owners  on  stream.  The  lower 
owner  of  land  upon  a  stream  haa  the  right  to  have  the  water 
which  fiows  from  the  land  of  an  upper  owner  in  as  pure  and 
wholesome  condition  as  a  reasonable  and  proper  use  of  the  stream 
by  the  upper  owner  will  permit.  What  is  a  reasonable  use  must  be 
determined  from  the  circumstances  of  the  case.  Ferguson  v. 
BHrmenich  Manuf,  Co,,  576. 

8.  Liability  of  upper  owner  contributing  to  pollution.  Where 
the  upper  owner  contributes  to  the  poUution  of  a  stream  already 
polluted  from  above,  but  what  he  contributes  makes  the  water 
unfit  for  stock,  and  charges  it  with  noxious  gases,  when  before  it 
was  fit  for  stock  and  free  from  such  ^ases,  he  is  liable  to  the  lower 
owner  in  damages.  (See  Piatt  v,  Batlvxiy  Co,,  74  Iowa,  181;  EweU 
V.  Chreenwood,  26  Iowa,  877.)    Id. 
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4.  Pollution  by  both  upper  and  lower  owners:  UABiLrrT.  The 
lower  owner  on  a  stream  cannot  recover  of  the  upper  owner  for 
polluting  it,  when  he  himself  pollutes  it  also,  and  thus  contributes 
to  the  very  injuries  of  which  lie  complains.  (See  cases  cited  in 
opinion.    Id, 

6.  Pollution  of  stream  by  upper  owner:  measure  of  damages. 
Where  the  upper  owner,  by  the  unreasonable  use  of  a  stream,  pol- 
lutes it  so  that  the  water,  as  it  flows  upon  the  farm  below,  is  not 
only  useless  for  stock  and  domestic  purposes,  but  also  is  a  source  of 
sickness,  pain  and  discomfort  to  the  lower  owner  and  his  family, 
he  is  entitled  to  recover  not  only  the  difference  in  the  rental  value 
of  the  farm,  on  account  of  the  nuisance,  but  also  such  special 
damage  an  he  may  have  suffered,  including  that  resulting  from 
sickness,  pain  and  discomfort.    (See  cases  cited  in  opinion.)    Id, 

6.    Nayioable  lakes:  bridges  over.    See  Counties,  8. 

WILLS. 

1,  CoNSTRUonoN:  duty  of  district  court.  In  a  cause  involving 
the  construction  of  a  will  as  between  the  widow  and  the  other 
legatees  and  devisees  of  decedent,  where  the  widow  claimed  a  fee 
in  the  real  estate  and  absolute  ownership  of  the  personal  property 
under  the  will;  and  the  others  claimed  that  she  was  entitled  to  a 
life  estate  only  in  each,  held  that  it  was  the  duty  of  the  court  to 
determine  the  Question  thus  raised,  and  that  it  was  error  to  find 
and  adjudge  only  that  which  was  conceded,  viz.,  that  she  was 
entitled  to  hold  and  control  all  the  property  during  her  life.  BtUa 
V.  BUU,  179. 

2.  (Construction:  jurisdiction  of  supreme  court.    See  Appeal,  12. 

8.  Testamentary  disposition  of  property  by  deed:  what  ib  not. 
See  Trusts,  3. 

WITNESSEa 

1.  Competency:  personal  transaction  with  decedent.  In  an 
action  by  an  administrator  against  one  of  the  joint  makers  of  a 
promissory  note  given  to  his  intestate,  the  wife  of  the  defendant 
was  a  competent  witness  on  behalf  of  the  defendant,  under  section 
8641  of  the  Code,  to  prove  that  he  signed  the  note  as  surety  only. 
{Awiuimpaughv,  Schmidt,  72  Iowa,  756,  overruled.)  Auckampattgh 
V.  SchmiaU  18.    See,  also.  Evidence,  18. 

2.  Credibility:  ebroneoxts  instruction.    See  Criminal  Law,  18. 
8.  Impeachment  of  by  letters.    See  Evidence,  12i 
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